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Nkw  York  County.— HON.  D.  C.  CALVIN,  SuBBoaAra.— 

February,  1877. 

Irvikg  National  Bakk  v.  Kernak, 

In  the  matter  of  the  Estate  of  James  B.  Taylor,  de- 
ceased. 

Where  in  an  action  in  the  Supreme  Court  a  receiver  had  been  appointed  of 
the  estate  of  a  decedent,  and  such  receiver  had  made  a  motion  in  the 
Surrogate's  Court  to  set  aside  certain  orders  made  by  it  granting  allow- 
ances to  counsel  out  of  the  estate,  which  motion  had  been  denied,  and 
afterwards  a  creditor  of  the  estate  made  a  motion  for  the  same  pur- 
pose,— Held^  that  the  receiver  being  the  representative  of  the  creditors 
as  well  as  of  the  decedent's  estate,  th6  decision  on  the  former  motion 
by  the  receiver  was  as  binding  on  the  creditors  of  the  estate  as  it  was 
on  the  receiver,  and  that  the  creditors'  motion  must  be  treated  as  a 
renewal  of  the  motion  by  the  receiver;  and  the  moving  papers  not 
showing  a  case  on  which  the  receiver  could  renew  the  motion,  the 
creditors'  application  could  not  be  entertained. 

When  a  special  motion  has  been  made  and  denied,  it  can  not  be  renewed 
without  leave  of  the  court  first  obtained. 

Four  motionB  were  made  by  the  Irving  National 
Bank  to  set  aside  orders,  made  by  the  former  Surro* 
gate  HuTCHiKOS,  in  this  matter,  granting  allowances, 
in  lieu  of  costs,  to  Francis  Keman,  Eoscoe  Conkling, 
Adams  and  Swan,  and  A.  M.  Beardsley,  on  the  grounds 
among  others,  that  said  Surrogate  had  no  power  to 
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make  such  orders ;  that  they  were  made  without  notice 
to  the  executor  or  creditors  or  receiver ;  that  counsel 
did  not  represent  the  prevailing  parties;  that  said 
orders  were  made  by  mistake  and  inadvertence  as  to 
the  solvency  of  the  estate ;  and  that  in  some  of  the 
cases  the  amounts  allowed  were  in  excess  of  five  per 
cent,  on  the  amoimts  involved. 

The  petitions  show  that  in  the  proceedings  in  the 
Supreme  Court,  Henry  W.  Bentley  was  duly  appointed 
receiver  of  the  estate,  and  that  under  an  order,  and 
the  advice  of  a  Judge  of  the  Supreme  Court,  at  Special 
Term,  said  receiver  made  application  to  this  court  to 
vacate  the  said  several  orders ;  that  said  motions  were 
denied,  and  he  has  not  appealed,  though  requested  to 
do  so ;  and  that  the  time  for  appeal  has  expired. 

In  answer,  the  affidavit  of  the  receiver  that  he 
presented  a  petition  to  this  Court  for  the  purpose  of 
setting  aside  said  orders  which  were  made  substan- 
tially on  the  same  grounds  as  the  present  motions; 
that  said  motions  were  denied ;  that  he  notified  several 
of  the  counsel  for  creditors,  including  Gratz  Nathan, 
counsel  for  the  petitioner;  that  several  creditors 
appeared  by  counsel  before  the  Surrogate  on  said 
motions,  and  were  heard,  among  others  said  Nathan, 
and  that  said  motions  were  denied  on  the  merits;  that 
he  has  taken  no  appeals  from  said  orders  nor  have 
any  of  the  creditors  requested  him  to  appeal  there- 
from. As  rejoinder,  said  Nathan  filed  his  affidavit 
stating  that  the  Irving  National  Bank  was  not  a  party 
to  the  motions  made  by  the  receiver ;  that  he  attended 
upon  said  motions ;  that  he  discovered  on  reading  the 
petitions  therefor,  that  certain  facts  deemed  material 
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were  not  stated  therein,  among  others  the  insolvency 
of  the  estate,  and  asked  leave  to  file  an  affidavit  upon 
that  subject,  which  on  objection  was  denied ;  that  he 
requested  said  receiver  to  appeal  from  said  order,  who 
stated  he  would  take  the  instructions  of  the  Supreme 
Court  in  respect  to  the  priority  of  such  appeal ;  and 
that  the  petition  in  this  proceeding  sets  forth  numer- 
ous facts  material,  which  were  not  before  the  Court 
on  the  former  motions. 

These  affidavits  were  received  as  made  in  all  the 
motions  pending.  It  was  urged  as  a  preliminary  de- 
fence to  these  motions,  that  the  petitioners  had  no 
standing  for  the  purpose  of  making  them,  in  that  the 
receiver  in  making  his  motion  represented  the  credi- 
tors of  the  estate,  as  well  as  the  estate,  and  that  the 
decisions  of  these  motions  on  his  petition  are  res  adju- 
dicata^  until  reviewed  by  appeal;  that  even  the  re- 
ceiver could  not  renew  his  motion  on  additional  facts 
without  leave  of  the  Court,  but  must  be  put  to  his 
appeal,  that  if  any  of  the  creditors  for  whom  he  acted 
felt  aggrieved  by  the  result  of  these  motions,  they 
must  take  their  review  through  the  receiver,  and  not 
otherwise ;  and  that  these  motions  were  an  unlawful 
device  to  review  the  former  orders,  and  if  these  can 
be  made,  then  any  other  creditor,  years  hence,  may 
seek  to  open  said  orders,  and  disturb  the  orderly  admin- 
istration of  the  estate. 

Oratz  Nathan,  for  the  petitioner, 

K.  £.  Kebnan,  and  C.  D.  Adams,  for  creditors. 

The  Surrogate. —  As  these  objections  strike  at  the 
very  foundation  of  the  motions  under  consideration,  I 
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deem  it  my  duty  first  to  determine  them  before  con- 
sidering the  merits  of  the  motions,  especially  as  on 
the  former  motions  I  entered  into  the  merits  upon 
substantially  the  same  facts,  to  the  decision  of  which, 
reference  may  be  made  to  ascertain  my  views  upon  the 
merits.  It  is  urged  by  counsel  for  the  petitioners  that 
the  objections  above  stated  are  not  preliminary  in  the 
proper  sense  of  the  word,  and  that  a  preliminary 
objection,  is  one  based  upon  the  moving  papers  and 
not  upon  the  opposing  affidavits.  It  seems  to  me  that 
a  sufficient  answer  to  this  objection  is  that  the  essen- 
tial preliminary  objection  which  is  raised,  is  stated  in 
the  petitions  in  this  matter,  for  they  all  set  forth  the 
same  facts  as  in  the  prior  motions  by  the  receiver  for 
the  identical  relief  sought  in  these  motions,  and  also 
the  adverse  decision.  I  understand  the  practice  to  be 
quite  uniform,  where  the  preliminary  objection  seems 
to  be  insurmountable,  to  dismiss  the  proceedings  with- 
out a  consideration  of  the  merits ;  b\it  where  there  are 
serious  doubts  as  to  the  validity  of  the  preliminary 
objections,  then  it  is  deemed  best  to  pass  upon  the 
whole  question  so  as  to  avoid  the  necessity  of  an 
appeal  from  an  order,  based  upon  the  preliminary 
objections  merely ;  and  such  examination,  and  reflection 
as  I  have  been  able  to  give  to  these  motions  have  con- 
vinced me  that  the  decision  of  the  preliminary  objec^ 
tion  must  be  fatal  to  the  petition. 

1  do  not  concur  with  the  counsel  opposed  to  the 
motions,  that  the  inconvenience  which  would  result 
from  the  numerous  applications  that  might  be  made  by 
creditors  to  set  aside  these  orders,  forms  any  conclusive 
argument  against  this  application,  for  if  one  creditor 
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is  entitled  to  renew  the  motion  by  way  of  experiment, 
it  is  the  right  of  ecery  creditor  to  do  the  same.  The 
practice  seems  to  be  well  settled,  and  for  very  good 
reasons,  that  a  motion  once  denied  cannot  be  renewed, 
unless  leave  be  first  obtained  from  the  court.  DoUf us 
tJ.  Frosch,  5  Eillj  493.)  In  Willet  v.  Fayerweather 
(1  Barb.,  72),  it  is  held  that  new  matter  which  will 
alone  justify  the  renewal  of  a  motion  without  leave, 
must  be  something  which  has  happened,  or  for  the  first 
time  come  to  the  knowledge  of  the  party  moving, 
since  the  decision  of  the  former  motion. 

In  Hall  V.  Emmons  (39  How.  Fr.,  187),  it  is  held 
that  a  special  motion  cannot  be  renewed  upon  the  same, 
or  substantially  the  same,  facts  without  leave  of  the 
court  for  that  purpose  obtained,  which  leave  will  not 
be  granted,  on  facts  known  to  the  party  at  the  former 
hearing  to  the  same  effect.  See  also  Matter  of  Liv- 
ingston, (34  i\r.  Y.,  555.)  These  authorities  establish 
the  proposition  that  these  motions  could  not  have  been 
made  by  the  receiver  because  of  the  former  motions 
made  by  him,  and  denied. 

The  next  question  to  be  determined  is,  were  the 
former  motions  made  by  the  receiver,  in  effect  made 
by  the  petitioning  creditor  and  others,  through  their 
representative,  the  receiver  ? 

If  the  former  motion  had  been  made  by  the  execu- 
tors, would  it  not  have  been  conclusive  as  to  creditors  ? 

Suppose  a  will  direct  the  payment  of  a  legacy  be- 
fore the  year  expire,  and  an  executor,  or  administrator 
exact  a  bond  required  by  2  Beo.  Stat,  90,  §  44,  would 
creditors  be  at  liberty  either  to  resist  the  giving  of  the 
bond,  or  to  move  thereafter  to  open  the  proceedings  ? 
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Suppose  a  compulsory  accounting  be  required  by 
the  Surrogate  pursuant  to  the  petition  of  a  creditor 
under  section  52,  (2  Bev.  Stat.,  92),  would  a  creditor 
be  heard  to  object  to  the  order  of  the  court  for  pay- 
ment of  the  debt  ? 

Suppose  an  executor  be  called  to  account  on  the 
application  of  his  successor  under  sections  68  and  69, 
of  2  Rev.  Staty  93,  or  a  legatee  or  distributee  apply  for 
an  advance  for  support  under  section  83  of  the  statute, 
or  a  motion  be  made  by  a  judgment  creditor  for  exe- 
cution under  section  19,  where  a  citation  is  required 
to  be  directed  to  the  executor,  or  administrator,  to 
show  cause,  &c.,  or  an  allowance  upon  the  probate  of 
a  will  be  made,  or  costs  be  allowed  for  any  proceeding 
in  the  way  of  administration,  can  it  be  contended  for 
a  moment  that  all  such  orders  which  are  permitted  to 
be  made,  without  citing  the  creditors,  may  be  dis- 
turbed on  the  application  of  creditors  at  any  future 
time  ?  It  is  clear  that  the  executors,  and  administra- 
tors in  such  cases  are  representatives  of  the  estate, 
and  of  the  parties  interested  therein. 

Suppose  a  receiver  should  bring  an  action  to  recover 
a  debt  due  to  the  estate,  and  should  be  unsuccessful  at 
circuit,  and  should  take  an  appeal,  could  a  creditor  come 
in,  and  bring  a  new  suit  for  the  same  cause  of  action  ? 
Most  obviously  not ;  still  the  creditor  in  such  a  case, 
and  in  the  proceedings  in  this  court  is  not  without 
remedy,  but  whatever  remedy  is  obtained  must  be 
through  the  receiver,  and  the  receiver's  conduct  may 
be  controlled  by  the  court,  on  the  proper  application 
of  the  creditor  interested  in  the  result. 

In  Porter  v.  WilUams  (9  N.  T.,  142),  it  is  held  that 
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executors  under  section  17,  2  Rev,  Stat.,  449,  are  not 
the  mere  representatives  of  their  testator,  but  are  con- 
stituted trustees  of  the  property  in  their  hands,  as  a 
fimd  for  the  benefit  of  creditors.  See  also  Brownell 
t7.  Curtis,  (10  Paige,  210,  218).  If  such  be  the  repre- 
sentative character  of  executors  and  administrators,  it 
is  quite  clear  as  to  the  representative  character  of  a 
receiver.  A  receiver  appointed  by  the  court  is  ap- 
pointed on  behalf  of  all  parties,  and  not  of  the  party 
who  procures  his  appointment.  Davis  v.  Duke  of 
Marlborough,  (2  Swanaton,  125).  In  Green  v.  Bost- 
wick  (1  Sandf.  Ch.,  186),  it  is  held  that  a  receiver  holds 
money  for  whoever  can  make  out  a  title  to  it,  and 
whenever  such  party  is  ascertained,  a  receiver  is  a 
receiver  for  that  party.  (See  also  Edwards  on  Re- 
ceivers,  3,  4).  In  Porter  v.  Williams  (above),  it  is  held 
that  a  receiver  appointed  under  the  code,  represents 
the  interest  of  the  creditors,  as  well  as  the  debt  of  the 
debtor.  In  Mann  v.  Pentz  (2  Sandf.  Ch.,  271),  it  is 
held  that  the  receiver  of  an  insolvent  corporation  acts 
for  all  the  creditors  and  stockholders. 

Willard  (  WUlard's  Eq.,  332)  says,  "  the  appointment 
of  a  receiver  is  not  for  any  particular  party,  but  for 
all  who  are,  or  may  become  interested  in  the  fund." 

In  Iddings  v.  Bruen  (4  Sandf.  Ck.y  417),  it  is  held 
that  the  receiver  represents  the  interests  of  all  parties 
in  the  property.  It  is  his  duty  to  protect  the  property 
intrusted  to  "him  to  the  best  of  his  ability  for  all  those 
interests,  without  being  controlled  by  the  representa- 
tive of  any  one  of  them. 

The  force  of  these  authorities  establishes  the  doc- 
trine that  the  receiver  in  this  case  for  all  purposes  of 
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protecting  the  rights  of  creditors,  is  their  representa- 
tive, and  that  whatever  he  does,  they  do  through  him, 
and  that  his  motions  to  open,  vacate,  or  modify  the 
orders  made  by  the  former  Surrogate  were  made  in  his 
representative  capacity  for  them,  and  that  any  remedy 
which  he  has  sought,  was  sought,  as  their  representa- 
tive, and  that  the  decision  in  the  receiver*s  motions  is 
binding  upon  them  until  reversed,  and  that  if  the 
receiver  could  not  have  renewed  these  motions,  but 
must  be  put  to  his  appeal,  the  creditors  are  restricted 
to  the  same  remedy. 

For  the  reasons  above  stated  I  am  of  the  opinion 
that  these  motions  cannot  be  maintained,  because  of 
the  preliminary  objection  urged  by  the  parties  in 
whose  favor  the  original  orders  were  granted. 


Order  accordingly. 


<•■•» 


New  York  Coxtntt.— HON.  D.  C.  CAEVIN,  Subbooate.-* 

February,  1877. 

Mattek  of  Erlacher. 

In  the  matter  of  the  estate  of  Georoe  A.  Erlacher^ 

deceased. 

Administrators  ftre  justified,  even  as  against  creditors,  in  burying  the 
deceased  according  to  his  ranlc  and  station  in  life,  but  before  erecting 
a  monument  or  head-stone,  and  enclosing  the  burial  plot,  should  wait 
until  they  have  ascertained  the  condition  of  the  estate;  and  in  case  the 
estate  can  not  pay  creditors  in  full,  they  will  not  be  allowed  for  expenses 
of  a  monument. 

In  a  case  where  the  deceased  was  an  assistant  engineer  in  the  fire  depart- 
ment in  the  city  of  New  York,  at  a  salary  of  $2,000  per  year,  and  was 
well  connected,  held,  that  funeral  expeuses  of  $334.70  might  be  allowed. 
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It  appearing  that  the  estate  amounted  only  to  $2,625.78,  heldj  that  the 
administrators  should  be  allowed  only  $250.00  of  $670.00  expended  by 
them  for  a  monument  and  enclosing  the  burial  plot. 

Administrators  should  not,  before  ascertaining  the  amount  of  the  estate, 
purchase  a  larger  burial  plot  than  is  necessary  to  bury  the  deceased ; 
and  where,  therefore,  an  administratrix  for  the  burial  of  the  deceased 
purchased  in  her  own  name  half  a  plot  in  Greenwood  Cemetery  at  a 
cost  of  $270  (though  by  the  rules  of  the  cemetery  she  might  have  pur- 
chased a  quarter  plot),  and  afterwards  the  estate  realized  only  $2,625.78, 
held,  that  she  should  be  allowed  only  $1.S5.00  for  the  purchase  of  the 
plot,  though  there  were  no  creditors  of  the  estate.* 

In  determining  what  should  be  allowed  for  the  purchase  of  a  head-stone 
for  the  deceased,  although  regard  should  bo  had  to  the  proportion 
which  it  bears  to  the  amount  of  the  estate,  yet  the  former  decisions  as 
to  what  that  proportion  should  be  should  not  be  strictly  followed,  but 
regard  should  be  had  to  the  increased  cost  of  such  articles  since  these 
decisions  were  rendered. 

This  was  a  final  accounting  by  the  administrators^ 
the  account,  to  which  objections  were  interposed, 
having  been  filed  September  21,  1875. 

The  facts  appear  in  the  opinion. 

Petbuk  a  Millkb,  and  John  F.  Bakeb  for  the  next  qf  kin, 
Thomas  £.  Stbwabt, /or  the  administrator. 

The  Surrogate. —  The  objections  considered,  and 
on  which  testimony  has  been  given,  are  to  $70  paid  to 
Nicholas  Walsh,  sexton,  for  expenses  of  deceased's 
funeral ;  and  to  C.  J.  Winterbottom  and  Go's,  account 

•In  the  Matteb  of  Wood  [decided  Surr.  Ct,  N.  Y.  County,  May  18th, 
1870,]  it  appeared  that  the  decedent* s  estate  amounted  in  value  to  less 
than  $2,800,  and  that  $700  was  charged  hy  the  administratrix  for  hurial  lot 
and  monument,  and  $200  additional  was  placed  to  the  account  of  funeral 
expenses.  Held  [citing  the  authorities  relied  upon  in  Matter  of 
Eblachsb  (above  reported); and  Springsteen  v.  Samson  (32  iV.  Y.,  708)] 
that  the  charge  for  burial-lot  and  monument  was  excessive. 

In  the  Matter  of  Mount  [decided  Surr.  Ct,  N.  Y.  County,  June  7th, 
1876,]  the  evidence  showed  that  out  of  an  estate  of  $983.30  the  administra- 
trix paid  $425  for  funeral  expenses,  besides  $80  for  clergyman's  fee  and 
music,  and  $78  for  a  gravestone.  Held  that  only  $200  should  be  allowed 
for  funeral  expenses, and  $50  for  a  grave-stone. 
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as  undertakers,  $294.70 ;  to  the  charge  for  Greenwood 
Cemetery  and  burial  plot,  $270 ;  to  two  items  of  $75 
and  $50  paid  to  William  H.  Townley,  attorney  and 
counsel  fee ;  and  to  the  charges,  for  Messrs.  Auchter- 
lony  and  Zandy,  for  a  monument,  $350,  lettering, 
$54,  and  enclosing  burial  plot,  with  granite  posts,  &c., 
$266 ;  making  for  the  moniunent  and  accompanying 
expenses,  $670. 

Testimony  was  principally  taken  before  my  prede- 
cessor, and  concluded  before  the  present  Surrogate. 
Thomas  E.  Stewart,  one  of  the  executors,  testified  that 
he  received  from  the  estate  of  Andrew  Erlacher, 
decedent's  father,  $2,625.78;  that  he  knew  the  de- 
ceased well,  and  that  several  years  ago  he  boarded  at 
several  prominent  hotels  in  the  city,  and  appeared  to 
be  in  good  circumstances ;  that  a  few  years  before  his 
decease  he  called  upon  witness  to  become  surety  for 
the  uniform  he  was  about  to  purchase  as  fireman, 
saying  that  he  had  not  money  enough  to  purchase  it, 
without  getting  credit ;  that  he  thought  this  was  about 
two  years  before  his  death ;  that  at  his  death  he  waiS 
an  assistant  engineer  of  the  fire  department ;  that  he 
did  not  consider  the  plot  in  Greenwood  Cemetery 
excessively  expensive,  considering  decedent's  circum- 
stances, or  that  the  expenses  of  the  monument,  or  of 
the  funeral  were  so ;  that  the  counsel's  fees  mentioned 
were  paid  necessarily  in  proceedings  taken  in  behalf 
of  the  estate,  to  enforce  its  claims  against  the  repre- 
sentatives of  his  father's  estate,  and  that  the  charges 
were  reasonable;  that  the  deceased  at  the  time  of 
his  death  lived  in  a  house,  or  part  of  a  house  in 
6th  Avenue;  that  he  was  buried  from  St.  Joseph's 
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Church ;  that  it  was  a  public  funeral,  a  large  proces- 
sion of  firemen  attending ;  that  he  was  informed  by 
his  co-administratrix,  Mrs.  Erlacher,  that  the  deceased 
had  expressed  a  desire  to  be  buried  in  Greenwood 
Cemetery,  and  that  he  did  not  desire  to  be  buried  in 
his  father's  lot  in  the  cemetery  of  the  Holy  Cross,  at 
Flatbush,  because  it  was  low  and  damp. 

James  F.  Taylor,  a  fireman,  testified  that  he  knew 
the  deceased ;  that  he  was  a  fireman,  and  foreman  for 
a  time,  and  received  $1,500  a  year  as  such. 

David  McAulay  testified  to  the  execution  of  the  deed 
to  Mrs.  Erlacher  of  a  lot  in  Greenwood  Cemetery  for 
$270;  that  it  was  a  half  lot;  and  that  the  lots  were  di- 
vided into  one  quarter,  one  third,  one  half,  and  whole  lots. 

The  witness  Stewart,  being  recalled,  testified  that 
decedent  was  held  in  high  esteem  in  the  fire  depart- 
ment ;  that  his  associates  seemed  to  be  different  from 
the  ordinary  class ;  that  the  amount  of  property  he  was 
entitled  to  from  his  father's  estate  was  about  |4,000 ; 
that  the  funeral  at  the  church  was  under  the  auspices 
of  the  fire  department,  a  band  of  music  being  em- 
ployed, and  the  church  draped ;  and  that  the  reason  he 
assented  to  the  expenditure  for  the  monument  was 
that  the  money  from  his  father's  estate  belonging  to 
the  decedent,  the  Surrogate  of  Kings  County,  on  the 
accounting  of  his  father's  estate,  allowed  $500  for  a 
monument,  and  because  of  his  social  position. 

Austin  Leek  testified  that  the  funeral  in  question 
was  a  public  funeral,  and  firemen  and  policemen  were 
present,  fire  commissioners,  and  the  usual  attendants 
upon  the  public  procession  of  a  man  killed  in  the  per- 
formance of  his  duty,  and  that  he  was  reported  to 
have  moneys  besides  his  salary. 


12         CASES  IN  THE  SUEEOQATES'  COITRTS. 

ICATTKB  OF  KBLAGHBB. 

James  F.  Taylor  testified  to  the  official  position  of 
the  deceased ;  that  in  a  conversation  with  the  deceased 
he  told  him  he  did  not  desire  to  be  buried  in  Flatbush 
Cemetery ;  and  that  the  deceased's  salary  at  the  time 
of  his  death  was  $2000  a  year. 

From  the  evidence  in  this  case  I  am  of  the  opinion 
that  the  objections  to  the  sexton's  charge,  the  under- 
taker's, and  the  two  counsel's  fees  are  not  well  taken. 

I  am  of  the  opinion,  under  the  circumstances  of  the 
case,  that  the  bill  of  the  undertaker  was  not  unreason* 
able,  considering  the  station  in  life  of  the  deceased, 
and  the  amount  of  his  estate. 

But  as  to  the  expenses  incurred  for  the  burial  plot 
in  Greenwood,  and  the  monument  erected  over  the 
remains  of  the  deceased,  I  am  of  the  opinion  that  the 
expenditure  is  excessive,  and  should  not  be  allowed. 

It  has  been  urged  on  behalf  of  the  executors  that 
the  fact  that  the  decedent  was  a  public  officer,  and  the 
Department  desired  a  public  demonstration  at  his 
funeral,  afford  sufficient  reasons  for  the  large  expen- 
diture, but  I  am  not  able  to  perceive  any  good  i^eason 
why  any  public  demonstration  should  be  demanded, 
especially  where  those  urging  it  do  not  assmne  the 
pecuniary  responsibility  of  it. 

Willard  on  Executors  (p.  272),makes  a  very  judi- 
cious distinction  between  expenses  of  the  funeral, 
and  the  erection  of  a  head  stone,  or  monument,  and 
after  reviewing  numerous  authorities,  says:  "The 
principle  which  seems  deducible  from  the  cases  is  that 
when  the  estate  is  large,  and  the  claims  of  creditors  do 
not  intervene,  the  personal  representatives  are  justi- 
fied in  burying  the  deceased  in  the  style  and  manner 


NEW  YORK,  FEBRUARY,  1877.  13 

MATTKR   or    EBLACHXB. 

usually  adopted  for  persons  in  the  like  rank  and  con- 
dition in  society,  but  if  the  deceased  were  insolvent 
and  of  respectable  standing,  the  expenses  of  a  funeral 
corresponding  in  style  to  what  is  usually  the  ordinary 
custom  of  the  country  for  persons  moving  in  the  same 
style,  would  be  allowed,  but  tomb-stones  need  not  be 
purchased  until  the  personal  representatives  have 
ascertained  the  state  of  the  deceased's  assets.  It  is  be- 
lieved  that  they  are  not  a  proper  charge,  in  any  case, 
against  creditors."  The  case  under  consideration  does 
not  affect  creditors,  but  the  next  of  kin. 

Regarding  this  conclusion  of  the  learned  commen- 
tator as  both  reasonable  and  authoritative,  I  am  of  the 
opinion  that  the  expenses  of  a  monument,  and  the 
decoration  of  the  burial  plot,  should  have  been  post- 
poned until  the  amount  of  the  estate  was  definitely 
ascertained,  and  upon  the  assumption  that  the  execu- 
tors knew  the  real  value  of  the  estate  when  those 
expenses  were  incurred,  I  am  of  the  opinion  that  the 
expenditure  for  the  monument  and  enclosure  exceed- 
ing $250,  was  excessive,  and  should  not  be  allowed, 
and  this  amount  is  considerably  in  excess  of  the  allow- 
ances in  the  cases  which  were  cited  by  the  learned 
judge  in  his  treatise. 

In  Ferrin  v.  Meyrick  (41  N.  T.,  315)  Hunt,  C.  J., 
in  discussing  this  question,  says :  "  The  contract  for 
grave  stones  was  proved  to  have  been  made.  They 
were  of  a  character  suitable  to  the  rank  and  station 
in  life  of  the  deceased,  and  to  the  circumstances  of 
his  estate.  He  [the  administrator]  had  a  right  to 
contract  for  stones,  suitable  to  the  rank  and  station 
in  life  of  the  deceased,  and  to  the  estate  left  by  him 
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—  he  had  no  right  to  contract  for  stones  of  an 
unsuitable  character;  thus,  for  the  grave  of  a  man 
leaving  an  estate  of  $10,000  or  $20,000,  a  monument 
for  which  the  expense  should  be  from  $100  to  $200, 
would  very  likely  be  deemed  suitable  and  reasonable. 
The  administrator  decides  at  his  own  peril  as  to  the 
amount  of  the  expenditure  which  would  be  allowed, 
or  disallowed,  on  the  final  settlement  of  his  accounts 
with  the  Surrogate,  as  it  shall  be  deemed  reasonable 
or  otherwise." 

The  decisions  w^hich  have  been  generally  followed 
in  this  country  are  English  authorities,  and  those 
w^hich  I  have  had  occasion  to  examine  in  this  state, 
were  cases  arising  prior  to  1869,  and  it  seems  to  me 
reasonable  that  some  consideration  should  be  given  to 
the  generally  recognized  fact,  that  the  expense  of  a 
monument,  as  well  as  of  other  things,  has  been  of  late 
years  greatly  enhanced,  and  hence  the  proportion  of 
expenditure  to  an  estate  in  England,  would  not  be 
entirely  reasonable  in  this  country,  and  in  the  present 
times,  and  it  is  apparent  that  each  case  must  be  con- 
trolled by  its  peculiar  circumstances,  and  cannot,  ex- 
cept as  to  general  principles,  be  made  conclusive 
authority  for  any  other. 

The  evidence  in  this  case  shows  that  the  burial  plot 
was  purchased  by  a  conveyance  taken  in  the  name  of 
the  widow  and  co-administratrix,  and  was  for  half  a 
lot,  and  that  the  cemetery  in  question  sold  quarter 
lots.  It  also  appears  that  the  father  of  the  intestate 
owned  a  cemetery  lot  in  Flatbush,  Queen's  County, 
but  that  the  deceased  had  expressed  a  disinclination 
to  be  buried  there  in  consequence  of  the  low  and  damp 
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Boil,  but  as  the  widow  took  and  holds  the  title  to  the 
burial  lot,  which  is  chargeable  to  the  estate  at  $270, 
and  as  it  is  quite  clear  from  the  evidence  that  a  much 
less  expensive  lot  could  have  been  procured  by  the 
purchase  of  a  one-quarter  lot,  and  it  does  not  appear 
in  this  case  that  a  single  burial  plot  or  grave  could  not 
have  been  purchased,  I  am  of  the  opinion  that  the 
charge  for  the  cemetery  lot  should  be  reduced  one- 
half,  to  wit,  $135. 

Let  a  decree  be  submitted   in  conformity  to  the 
above  conclusion,  for  settlement  on  one  day's  notice. 


<*••» 


New  Yoek  County.— HON.  D.  C.  CALVIN.— Surrogate.— 

February,  1877. 

Matter  of  Roonet. 

In  the  matter  of  the  Estate  of  Owen  Roonet,  de- 
ceased. 

An  undertaker,  called  upon  to  furnish  funeral  requisites  for  a  deceased,  is 
only  chargeable  with  a  knowledge  of  the  apparent  condition  of  the 
deceased's  property,  and  his  station  in  life,  and  if  he  furnishes  only 
what  would  be  suitable  if  such  appearances  were  not  deceptive,  he  is 
entitled  to  be  paid  in  full  from  the  estate,  even  though  it  is  insolvent. 

The  facts  appear  in  the  opinion. 

T.  Q.  Babby,  for  the  petitioner. 
£.  J.  Pattibok,  for  the  executor. 

The  Surrogate. — On  the  testimony  and  the  report 
of  the  referee  in  this  matter,  I  felt  constrained  to 
modify  the  report,  and  disallow  a  portion  of  the  pe- 
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titioner's  bill  for  fuiieral  expenses,  as  excessive,  and 
out  of  proportion  to  the  station  of  the  decedent,  and 
the  insolvent  condition  of  the  estate. 

On  application  of  the  petitioner,  and  the  suggestion 
that  injustice  has  been  done  him,  and  that  additional 
testimony  could  be  furnished  in  respect  to  the  reason- 
ableness of  his  bill,  I  sent  the  matter  back  for  further 
proof. 

The  testimony  now  returned,  shows  substantially 
that  the  decedent  was  a  liquor  dealer,  in  this  city; 
that  he  dressed  and  lived  well,  and  was  in  apparently 
comfortable  circumstances,  the  owner  of  a  place 
worth  $12,500,  and  of  three  lots  worth  $7,500, — 
showing  his  apparent  property  to  be  worth  $20,000, 
or  more.  The  premises  above  mentioned  however, 
proved  to  be  so  mortgaged,  and  the  lots  so  assessed, 
that  under  the  depressed  condition  of  real  estate, 
the  whole  realized,  over  and  above  the  mortgages 
and  assessments,  something  less  than  $1,000,  while 
his  debts  proved  to  have  been  about  $8,000.  It  also 
appears  that  the  son  of  the  decedent,  who  ordered 
the  funeral  expenses,  was  a  minor  about  18  years 
of  age. 

It  also  appears  that  the  bill  rendered,  so  far  as  the 
items  are  concerned,  is  reasonable,  and  embraced  the 
customary  charges  in  such  cases. 

In  several  cases  I  have  had  occasion  to  consider  the 
impropriety  of  large  funeral  expenses  for  persons 
deceased,  who  were  in  humble  circumstances  and 
condition  in  life,  and  especially  where  the  estate  was 
insolvent,  and  the  rights  of  creditors  intervened,  and 
particularly  in  respect  to  the  expense  of  head-stones, 
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monuments,  &c.  Still  I  am  of  the  opinion  that  an 
undertaker  called  to  furnish  the  necessary  funeral 
outfit,  is  only  chargeable  with  a  knowledge  of  the 
apparent  condition  of  the  decedent's  property,  and  of 
his  station  in  life,  and  he  cannot  be  expected  to 
enquire  as  to  the  extent  of  the  incumbrances  upon  the 
decedent's  property,  or  the  amount  of  the  debts  which 
he  may  owe.  He  should  only  be  held  to  a  rigid  ac- 
countability in  respect  to  what  must  be  apparent  to  a 
reasonably  prudent  observation. 

The  question  presented  under  this  evidence  is,  what 
had  the  petitioner  the  right  to  presume  to  be  the 
pecuniary  condition  of  the  decedent  ?  Obviously  that 
he  was  engaged  in  a  prosperous  business,  possessed  of 
real  estate  worth  about  $20,000,  and  there  is  no  evi- 
dence to  show  that  he  knew,  or  had  reason  to  believe, 
that  this  property  was  encumbered,  or  that  he  was 
largely  in  debt. 

•  Willard  ( Willard  on  Executors^  p.  272),  says,  after 
reviewing  a  great  number  of  authorities  on  this  sub- 
ject: "The  principle  which  seems  to  be  deducible 
from  the  case  is,  that  where  the  estate  is  large,  and 
the  claims  of  creditors  do  not  interfere,  the  personal 
representatives  are  justified  in  burying  the  deceased, 
in  the  style  and  manner  usually  adopted  for  persons 
in  the  like  rank  and  condition  in  society.  But  if  the 
dece«ased  were  insolvent,  although  of  respectable 
standing,  the  expenses  of  the  funeral  corresponding 
in  style  to  what  is  usual  by  the  ordinary  custom  of 
the  country  for  persons  moving  in  the  same  circle, 
would  be  allowed;  but  as  tomb-stones  need  not  be 
purchased    until    the   personal   representatives   have 
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ascertained  the  state  of  the  deceased's  assets^  it  is 
believed  they  are  not  a  proper  charge  in  any  case  as 
against  creditors." 

This  exposition  of  the  rule  by  the  learned  judge, 
and  the  distinction  which  he  makes,  seem  to  me  so 
reasonable  that  I  have  no  hesitation  in  adopting  it  as 
a  safe  and  wise  rule  in  such  a  case  as  this. 

On  the  evidence  as  it  now  stands,  I  am  of  the 
opinion  that  the  finding  of  the  referee  is  correct,  and 
that  his  report  should  in  all  things  be  confirmed,  as 
the  expenditure  seems  to  have  been  in  accordance 
with  the  apparent  condition  in  life  of  the  deceased 
and  the  extent  of  his  property. 

•    Let  an  order  be  entered  confirming  the  report. 


New  York  County.— HON.  D.  C.  CALVIN,   Subrooatb.— 

February,  1877. 

Matter  of  Hughes. 

In  the  mntter  of  the  petition  of  Mary  Hughes  for 
admeasurement  of  her  dower  in  the  estate  of  Joseph 
Hughes,  deceased. 

The  pendency  of  »  suit  for  partition  of  the  real  estate  of  a  decedent,  In 
which  tlie  widow  appears  and  sets  up  her  claim  for  dower,  is  not,  when 
no  decree  has  been  made  in  such  suit  granting  dower  to  her,  a  bar  to  a 
proceeding  by  the  widow  in  the  Surrogate's  Court  to  have  her  dower 
admeasured. 

Mary  Hughes,  the  widow,  petitioned  for  the  admeas- 
urement of  her  dower  in  lands  and  premises  described 
in  the  petition,  and  for  the  appointment  of  freeholders 
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for  the  purpose  of  making  such  admeasurement.  The 
counsel  for  the  heirs^at-law  put  in  an  affidavit  by  way 
of  defence  to  the  petition,  alleging  that  an  action  for 
partition  and  sale  of  said  premises  had  been  brought 
in  the  Supreme  Court  by  one  of  the  heirs-at-law, 
wherein  all  persons  interested,  including  the  petitioner, 
were  made  parties,  and  that  the  petitioner  had  served 
her  answer  setting  up  her  dower  and  claiming  an 
accounting  for  her  share  of  the  rents  and  profits  of 
said  premises  since  the  death  of  her  husband ;  that  all 
the  rights  of  petitioner  could  be  disposed  of  in  said  par- 
tition action,  and  the  granting  of  the  petition  herein 
would  be  a  hardship  by  way  of  additional  unnecessary 
expense,  and  also  alleging  on  information  and  belief 
that  decedent's  interest  in  said  real  estate  would  not 
exceed  $5,500,  there  being  a  mortgage  upon  said 
premises  of  $500,  to  which  lien  the  widow's  dower  was 
subordinate. 

The  action  of  partition  was  at  issue  as  to  all  the 
parties  when  this  petition  was  made. 

A.  J.  Pebby,  for  the  dowereM. 
John  Vincent, /or  the  heir-at-law. 

The  Surrogate. —  In  the  Matter  of  Sipperly,  (44 
Barh.j  370,)  the  objection  raised  by  counsel  for  the 
guardians  in  this  matter  seems  to  be  substantially 
settled.  There  Hogeboom,  J.  explains  the  distinction 
between  the  claim  of  doweress  before  and  after  admeas- 
urement. In  that  case,  the  court  at  Special  Term  had 
refused  to  appoint  commissioners  to  admeasure  dow^r, 
upon  the  ground  that  the  partition  suit,  to  which  the 
doweress  was  a  party,  had  been  previously  commenced 
for  partition  of  the  same  premises,  in  which  it  was 
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admitted  that  the  petitioner  was  entitled  to  the  dower, 
and  this  order  of  refusal  was  reversed  by  the  General 
Term.  The  same  case  holds  that  the  estate  of  the 
widow  as  dowress  is  favored  in  the  law,  and  that  pro- 
ceedings to  enforce  such  estate  should  be  encouraged 
rather  than  defeated. 

In  the  matter  under  consideration,  it  does  not  appear 
that  any  decree  has  been  reached  in  the  partition  suit, 
and  it  is  quite  likely  that  this  proceeding,  which  is 
taken  for  the  purpose  of  establishing  a  superior  title, 
may  be  consummated  before  the  decree  shall  be  reached 
in  the  partition  suit. 

I  see  nothing  in  the  facts  stated  to  be  included  in 
her  answer  in  that  suit,  to  preclude  her  from  the 
enforcement  of  her  rights,  by  way  of  admeasurement 
of  her  dower. 

I  am  therefore  of  opinion  that  the  order  applied  for 
should  be  granted. 

Order  accordingly. 


New  Yobk  Coukty.  — HON.  D.  C.  CALVIN,  Subbooatb.— 

February,  1877. 

Matter  of  Bernstein. 

In  the  matter  of  the  application  of  Israel  J.  Solomon 
to  he  allowed  to  resign  and  he  discharged  as  executor 
and  testamentary  trustee  under  the  will  of  Zion 
Bernstein,  deceased. 

The  provisions  of  the  constitution  of  the  State  of  New  York  (art  6,  sec.  6) 
conferring  general  jurisdiction  in  equity  upon  the  Supreme  Court,  does 
not  operate  as  a  proliibition  on  the  l^islature  from  conferring  upon  other 
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coiirts  of  the  state  the  power  to  exercise  equity  jurisdiction — e.  g,,  from 
conferring  on  the  Surrogate  of  the  City  and  County  of  New  YorlE  au- 
thority to  accept  the  resignation  of  a  trustee  and  discharge  him  from 
his  trust, — and  the  act  (L.  1870,  c.  359,)  conferring  such  power  on  that 
Surrogate  is  not  for  that  reason  unconstitutional. 

The  act  (L.  1870,  c  859,)  entitled  '*  An  act  in  relation  to  proceedings  in  the 
Surrogate's  Court  in  the  City  of  New  York  and  to  the  powers  and 
jurisdiction  of  the  Surrogate  thereof  "  is  not  in  conti-aventiou  of  art. 
8,  sec.  6,  of  the  Constitution,  which  provides  that  *^  no  private  or  local 
bill  which  may  be  passed  by  the  legislature  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title.'* 

Where  one  of  several  (three)  executors  and  trustees  under  a  will,  after 
having  qualified  and  joined  in  making  and  filing  an  inventory,  hkd'no 
management  or  control  of  the  estate,  all  of  which  was  in  the  possession  of 
his  co-executors  and  trustees,  who,  without  objection  on  the  part  of  those 
interested,  had  entire  control  of  it,  the  surrogate  of  New  York  county, 
under  the  powers  conferred  on  him  by  L.  1870,  c.  359,  accepted  his 
resignation  and  discharged  him  as  executor  and  trustee.  Ueld  that 
the  fact  that  there  was  real  estate  over  which  the  executors  had  a 
power  of  sale,  was  not  ground  for  refusing  to  accept  the  resignation, 
since  the  power  could  be  exercised  by  the  remaining  executors. 

This  was  an  application  for  the  release  and  discharge 
of  Israel  J.  Solomon  as  executor  named  in  the  will  of 
the  testator. 

The  petition  set  forth  thai  the  testator  died  July 
Ist,  1874  ;  that  July  25th,  in  the  same  year,  his  will 
was  admitted  to  probate,  and  letters  testamentary  were 
granted  to  Isaac  Bernstein,  Henry  Goldsmith,  and  the 
petitioner,  all  of  whom  qualified ;  that  the  testator  left 
real  and  personal  estate ;  that  the  appraised  value  of 
the  personalty  was  $19,000.33,  and  an  inventory  was 
filed  thereof;  that  petitioner  had  not  possession  or 
control  of  any  part  of  the  property,  but  the  control 
and  management  of  the  estate  had  been  entirely  in 
the  hands  of  the  other  executors  named;  that  the 
widow  of  the  testator  was  a  very  aged  person,  and  re- 
sided with,  and  under  the  control  of,  the  executor  Bern- 
stein ;  and  that  the  will  devised  to  the  widow  during 
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her  life  all  the  property  not  specifically  bequeated  to 
others,  also  the  use  of  his  plate,  furniture,  and  all 
rents,  profits  and  income  of  his  real  and  personal 
estate.  The  petition  also  set  forth  the  names  of  the 
heirs  and  next  of  kin,  and  of  the  persons  interested 
in  the  will. 

The  relief  sought  was  opposed  in  behalf  of  several 
heirs  and  next  of  kin,  on  the  ground  that  the  petition 
did  not  allege  facts  sufficient  to  warrant  the  discharge 
of  the  executor,  and  because  this  court  had  no  juris- 
diction to  grant  the  order,  and  they  alleged  that  the 
executor  making  the  application  claimed  commissions, 
though  he  had  not  performed  the  duties  of  an  execu- 
tor, and  that  the  will  made  the  executors  testamentary 
trustees,  as  well  as  executors. 

p.  J.  JoACHiMSEN,  for  the  petitioner. 
M.  S.  Isaacs,  for  the  devisees. 

The  Surrogate. — ^An  examination  of  the  will  shows 
indisputably  that  the  petitioner,  with  the  other  execu- 
tors, is  made  a  trustee  as  well  as  executor. 

The  counsel  opposing  the  revocation  of  the  letters, 
and  the  discharge  of  the  petitioner,  objects  to  the 
jurisdiction  of  this  court,  and  claims  that  the  power 
resides  exclusively  in  the  Supreme  Court,  espe- 
cially because  a  new  trustee  must  be  appointed  in 
his  stead. 

Prior  to  the  statute  of  1870,  it  is  clear,  on  well 
settled  authority,  that  the  surrogate  had  no  such 
power.  By  section  69  of  1  Sev.  Stat.  680,  the  court 
of  chancery  is  invested  with  authority  to  accept 
the    resignation    of    a    trustee    and    discharge   him 
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from  his  trust,  under  such  regulations  as  are  estab- 
lished by  the  court,  upon  such  terms  as  the  rights 
and  interests  of  the  persons  interested  in  the  trust 
may  require,  and  it  is  clear  that  the  Bevised  Stat- 
utes gave  no  authority  to  the  surrogate  to  accept 
any  such  resignation ;  but  the  act  of  1870  (chapter 
359,  section  3,)  provides  that  upon  the  application  of 
any  executor,  &c.,  or  testamentary  trustee,  named  in 
any  will,  on  notice  to  the  persons  interested  in  the 
estate,  the  surrogate  may,  by  his  order,  revoke  such 
letters  and  discharge  such  executor,  administrator, 
collector,  testamentary  trustee,  or  guardian  from  his 
trust,  upon  such  terms  and  conditions  as,  in  his  judg- 
ment, may  be  proper  for  the  security  of  the  estate, 
and  thereupon  issue  letters  of  administration  with  the 
will  annexed,  or  letters  of  collection,  or  appoint  a 
successor  to  such  trustee  or  guardian. 

This  provision  seems  to  confer  full  authority  upon 
this  court  to  grant  the  relief  sought,  provided  the 
surrogate  shall  be  of  the  opinion  that  a  proper  case  is 
made  for  that  purpose,  and  the  only  suggestion  of  a 
doubt  upon  that  subject  is  that  the  act  of  1870  is  un- 
constitutional, upon  the  ground  that  it  seems  to  confer 
this  enlarged  power  upon  a  single  surrogate,  and 
because  the  Supreme  Court  has,  by  the  Constitution, 
general  equity  jurisdiction,  (section  6  of  article  6  of 
the  Constitution).  I  am  unable  to  appreciate  the  argu- 
ment that  because  the  Supreme  Court  has  general 
jurisdiction  in  law  and  equity,  therefore  the  legislature 
has  not  the  power  to  confer  like  jurisdiction  upon  other 
courts ;  indeed  such  an  argument  would  seem  to  pre- 
vent the  Legislature  extending  equitable  jurisdiction 
to  any  other. 
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The  provision  of  the  Constitution  does  not  purport 
to  be,  nor  was  it  intended  to  be  exclusive,  and  no  good 
reason  is  shown  why  all  the  powers  conferred  upon  the 
Supreme  Court  of  this  state,  may  not  be  conferred  upon 
any  other  court  of  the  state  unless  prohibited  by  some 
provision  of  the  same  Constitution, 

It  is  also  objected  that  the  act  in  question  is  obnox- 
ious to  the  provisions  of  the  state  Constitution,  that 
no  private  or  local  bill  which  may  be  passed  by  the 
legislature  shall  embrace  more  than  one  subject. 
The  act  in  question  has  for  its  title  "An  act  in  relation 
to  proceedings  in  the  Surrogate's  Court  in  the  City 
of  New  York,  and  to  the  powers  and  conditions  of 
the  surrogate  thereof."  This  certainly  is  sufficiently 
explicit  as  to  the  statement  of  the  subject  of  the  act 
under  section  16  of  article  3  of  the  Constitution,  and 
to  require  a  fuller  statement  of  the  subject  of  the 
enactment  would,  it  seems  to  me,  involve  the  insertion 
in  the  title  of  the  act  of  all  its  provisions,  and  it  is 
certain  that  the  act  embraces  but  one  subject,  to  wit : 
the  proceedings,  powers  and  jurisdiction  of  the  surro- 
gate mentioned  in  the  act. 

I  am  not  called  upon  in  this  proceeding  to  determine 
as  to  the  validity  of  the  several  bequests  contained  in 
the  will.  Having  satisfied  myself  as  to  the  authority  of 
the  court  to  consider  the  ground  of  relief  prayed  for, 
it  becomes  necessary  to  determine  whether  sufficient 
grounds  for  that  relief  are  stated  in  the  petition,  which 
are  substantially,  that  the  petitioner  has  not  had  any- 
thing to  do  with  the  estate,  except  in  respect  to  mak- 
ing and  filing  of  the  inventory,  and  that  the  other 
executors   and   trustees   have   entire   control   of  the 
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estate,  and  they  seem  to  have  had  such  charge  without 
objection  on  the  part  of  those  interested  in  the  estate. 
As  there  is  no  suggestion  that  the  estate  will  be 
jeopardized  by  his  removal,  and  he  se^ms  to  be  un- 
necessary to  its  security,  and  as  it  is  suggested  that 
there  is  a  disagreement  between  the  executors,  it  is 
probable  that  the  interests  of  the  estate  will  be  best 
subserved  by  a  revocation  of  his  letters,  which  may  be 
done  on  his  accounting  satisfactorily  in  respect  to  the 
estate,  —  which  seems  to  have  been  done  by  a  state- 
ment in  what  is  denominated  his  account,  that  he 
has  had  nothing  to  do  with  the  assets,  nothing  in  his 
possession  or  control. 

liCt  an  order  be  entered  discharging  the  executor.  • 

On  an  application  subsequently  made  to  the  surrch 
gate  to  settle  an  order  based  upon  the  foregoing  deci- 
sion granting  the  petition,  it  was  suggested  that  the 
life  tenant  had  died,  and  that  certain  real  estate  had 
to  be  conveyed  in  execution  of  the  trust,  and  that  the 
removal  or  resignation  of  one  trustee  would  involve 
the  neces.^ary  expense  of  an  appointment  of  a  suecesi- 
eor,  or  leave  a  doubt  as  to  the  validity  of  a  conveyance 
by  the  surviving  trustees. 

The  Surrogate. — ^It  is  suggested  by  the  petitioner 
and  executor,  that  if  he  shall  assume  to  act  as  such, 
conjointly  with  the  other  executors  in  the  conveyance 
of  the  real  estate,  he  would  be  liable  to  be  made  re- 

• 

sponsible  for  the  acts  of  the  other  executors,  as  to 
which  he  has  had  no  responsibility.  Section  69, 1  Rev. 
Stat.  680,  provides  that  the  Court  of  Chancery,  on 
the  petition  of  any  trustee,  may  accept  his  resignar 
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tion,  and  discharge  him  from  the  trust.  Section  70 
provides  for  the  removal  of  such  trustee  for  violation 
of  his  trust,  for  insolvency,  or  apprehended  insolvency, 
or  for  any  other  cause  making  him  unsuitable.  Sec- 
tion 71  provides  that  the  chancellor  shall  have  power 
to  appoint  a  new  trustee  in  place  of  the  one  resigned, 
or  removed ;  and  when  in  consequence  of  such  resig- 
nation, or  removal,  there  shall  be  no  acting  trustee,  the 
court  may  appoint  new  trustees,  or  cause  the  trust  to 
be  executed  by  one  of  its  officers  under  its  control. 
By  this  latter  section  it  is  clearly  intimated  that  if 
there  be  an  acting  trustee  left  after  the  resignation, 
or  removal  of  others,  there  will  be  no  need  of  another 
appointment. 

Several  authorities  are  cited  to  the  point,  that 
where  there  are  three  trustees,  and  but  two  join  in  a 
conveyance,  the  third  being  alive,  the  conveyance  is 
void ;  but  those  cases  are  no  authority  for  the  doctrine 
that  surviving  executors  or  trustees  may  not  make  the 
conveyance,  indeed  the  case  of  Leggett  v.  Hunter, 
(25  Barb,,  81)  cited  by  the  proctor  for  the  devisees 
holds  substantially  that  the  surviving  executors,  or  a 
trustee  qualifying,;  the  other  failing  to  qualify,  may 
make  a  conveyance,  and  in  that  case  on  appeal  (19 
i\r.  Y.J  445,)  it  was  held  that  where  two  executors 
have  renounced,  the  sole  executor  who  qualified  took 
all  the  powers  conferred  upon  the  three  nominated  in 
the  will,  and  in  the  capacity  of  trustees,  as  well  as 
executors. 

In  Quackenboss  v.  Southwick,  (41  iV".  Y.y  117,)  it  is 
held  that  the  court  has  power  on  petition  to  remove  a 
trustee,  and  one  upon  whom,  by  the  terms  of  the  will 
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naming  him  executor,  as  such  executor  an  express  trust 
is  conferred,  and  that  although  he  has  not  at  the  time 
completed  his  duties  as  executor;  and  that  the  removal 
of  such  trustee  was  proper,  where  the  relations  between 
him  and  his  co-trustee  were  such,  that  they  would  not 
probably  co-operate  in  carrying  out  the  trusts  bene-, 
ficially  to  those  interested,  and  the  majority  of  the  bene- 
ficiaries asked  for  such  removal,  and  it  was  not  essen- 
tial whether  such  relation  originated  by  the  fault,  or 
misconduct  of  the  trustee  sought  to  be  removed. 

These  authorities  seem  to  fully  sustain  the  theory 
of  the  statute  to  which  I  have  referred,  and  I  enter- 
tain no  doubt,  either  as  to  the  authority  of  this  court 
to  accept  the  resignation  of,  or  discharge  a  trustee,  or 
that  the  surviving  trustees  have  full  power  to  execute 
the  trust  without  the  necessity  of  a  new  appointment. 

I  do  not  deem  it  necessary  to  consider  the  question 
of  the  authority  of  this  court  to  remove  an  executor 
or  trustee,  for  it  is  clearly  given  by  the  statute  of 
1870  referred  to  in  my  former  opinion,  and  there 
seems  to  be  no  embarrassment  to  the  estate  by  the 
resignation  and  discharge  of  the  executor,  and  trustee 
Solomon. 

Let  an  order  be  submitted  for  signature* 
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New  York  County.— HON.  D.  C.  CALVIN,  Surbogatk.— 

March,  1877. 

Hays  v.  Hibbard. 

In  the  matter  of  the  final  accounting  of  William  F. 
Hibbard  and  Cornelia  G.  Hays  as  executor  and 
executrix  of  William  Hibbard,  deceased. 

The  provision  of  the  Retired  Statutes  (2  R.  S.  96,  §§  75,  76,  77)  In  regard  to 
advancements,  does  not  apply,  except  in  cases  of  total  or  partial  intea- 
tacy;  and  not  to  advancements  made  to  a  residuary  legatee. 

The  principle  of  ademption  does  not  apply  to  residuary  legacies. 

This  was  a  proceeding  for  the  final  accounting  of 
William  F.  Hibbard,  executor,  and  Cornelia  G.  Hays, 
executrix,  of  the  will  of  William  Hibbard,  deceased. 
Said  executor  and  executrix,  each  being  a  residuary 
legatee  under  said  will,  filed  separate  accounts,  to  which 
objections  were  filed. 

Among  the  specific  objections  by  the  executrix  is 
one  that  the  executor  has  not  charged  himself  in  his 
account  with  monies  advanced  to  him  by  the  testator, 
on  account  of  his  share  of  the  estate,  amounting  to, 
as  is  alleged,  according  to  the  schedule  annexed  to 
said  objections,  something  over  $54,000.  In  addition 
to  the  formal  objections  in  schedule  F  of  the  execu- 
trix's account,  she  states  in  substance  that  the  testa- 
tor in  his  lifetime  made  advancements  to  his  son 
William,  aggregating  more  than  $40,000,  and  in  the 
same  w^ay  made  advances  to  his  daughter,  the  execu- 
trix, to  the  amount  of  about  $4,000,  and  she  claims 
that  such  advances  should  be  equalized^  and  that  the 
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testator  intended  such  advances  to  be  charged  to  the 
children  after  his   death,   and   that  neither  was   to 
receive  more  of  his  estate  than  the  other. 
The  sixth  clause  of  the  will  is  as  follows :  — 
"All  the  rest,  residue,  and  the  remainder  of  my 
"  estate  I  leave  to  the  disposal  of  my  beloved  wife 
"Maria  S.  Hibbard  aforesaid,  for  her  sole  benefit,  and ' 
"  control,  and  nevertheless  in  trust  for  our  said  children 
"  Cornelia  G.    and  William  F. ;  the  rents,  dividends, 
"  interests,  and  profits  to  be  to  my  said  wife  during 
"  her  lifetime,  on  her  death  the  whole  to  be  equally . 
"divided  between  our  said  children  aforesaid,  share 
"  and  share  alike." 

DeWitt,  Lockmak  and  Kip,  for  executor. 
f       Hats  and  Freeican,  for  executrix* 

The  Surrogate. —  The  Revised  Statutes  contain  a 
provision  for  advancements  to  be  set  off,  if  made  to 
any  child  of  an  intestate.  (1  Reo.  Stat,  754,  §  23.) 
The  75th  section  provides  for  the  order  of  distribution 
in  case  of  intestac}^  and  the  term  deceased  intestate, 
or  deceased  testator  where  a  portion  of  the  estate  is 
not  bequeathed,  is  used,  and  by  section  76  and  77,  it 
is  provided  that  if  a  child  of  the  deceased  person  shall 
have  been  advanced,  the  value  thereof  shall  be 
reckoned,  and  if  the  advancements  amount  to  the 
share  distributable  to  the  child,  such  child  shall  be 
excluded  from  any  share  of  the  distribution  of  such 
surplus  of  the  personal  estate,  and  if  not  equal  to  such 
amount  then  the  child  &c.,  is  made  entitled  to  so  much 
as  shall  make  the  share  equal,  and  the  question  is 
whether  they   apply  to  cases   other  than  intestacy. 
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The  78th  section  provides  that  the  aforesaid  sections 
shall  not  apply  in  any  case  where  there  shall  be  any 
real  estate  of  the  intestate  to  descend  to  his  heirs. 

In  Thompson  v.  Carmichael,  (3  Sandf.  Ch.y  120)  it 
seems  to  be  assumed  that  the  sections  under  considera- 
tion are  applicable  only  to  a  case  of  intestacy,  and  the 
expression  in  section  76  "  if  any  child  of  such  deceased 
person,"  evidently  refers  to  the  deceased  persons 
mentioned  in  section  75,  which  are,  first,  the  intes- 
tate deceased,  or  deceased  persons  leaving  a  will  and 
property  not  heqaeathedy  and  it  seems  to  me  that 
there  is  abundant  reason  for  this  interpretation,  and 
that  it  is  because  the  testator,  when  he  makes  a 
general  disposition  of  his  property  by  will,  would  be 
likely  to  make  some  reference  to  his  intention,  in 
respect  to  any  advancement  he  may  have  made  to  his 
children,  and  that  in  the  absence  of  any  such  provision, 
the  presumption  is  that  his  bounty  is  conferred  with 
reference  to  what  he  may  have  advanced  prior  thereto. 

The  next  question  for  consideration  is  whether  the 
legacy  to  William  F.  Hibbard,  one  of  the  residuary 
legatees,  can  be  regarded  as  adeemed  by  the  advance- 
ment aforesaid,  but  I  am  of  the  opinion  that  the 
principle  of  ademption  does  not  apply  to  a  residuary 
legacy.  In  Roper  on  Legacies  (p.  376,)  it  is  stated  as  a 
fourth  exception  to  the  general  rule  of  presumptive 
advancement  where  the  bequest  is  uncertain  in  amount, 
that  the  devise  of  the  residue,  or  of  part  of  a  residue 
to  a  child  is  not  adeemed  by  a  subsequent  advance^ 
ment  upon  the  legatee's  marriage,  &c.  (And  see  2 
Williams  on  Executors^  1143.) 

From  these  authorities  it  seems  to  me  entirely  clear 
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that  the  question  of  advancement  should  not  be 
included  in  the  questions  submitted  to  the  auditor  in 
this  case: 

Firsts  because  it  is  not  a  case  of  intestacy  in  whole, 
or  in  part ;  and 

Secondy  because  the  legacy  is  residuary  and  therefore 
not  adeemed  even  pro  tanto. 

Let  an  order  referring  the  case  to  an  auditor  be  sub- 
mitted. 


<•■*> 


New  Yobk  County.— HON.  D.  C.  CALVIN,  Subrogate.— 

April,  1877. 

Matter  of  Cahn. 

In  the  matter  of  the  probate  of  the  last  will  and  testa- 
ment of  GouLDA  Cahk,  deceased. 

Parol  evidence  is  admissible  to  show  that  by  the  term  **  my  daughter  Eliza- 
beth" used  in  a  will, — where  the  testator  had  no  such  daughter, — 
the  testator  intended  to  describe  one  whom  he  had  adopted  as  his 
daughter,  although  he  had  not  formally  adopted  her  in  accordance  with 
the  provisions  of  the  statute  (L.  1873,  ch.  830). 

This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  Goulda  Cahn,  deceased. 

The  will  and  codicil  were  shown  to  have  been  ex- 
ecuted in  substantial  compliance  with  the  statute. 

M.  S.  Isaacs,  for  proponent. 

P.  J.  JoACHiMSEN,  for  Contestant 

The  Surrogate. — The  only  question  arising  is  as  to 
the  codicil,  which  revoked  all  the  bequests  made  in  the 
will  to  Deborah  De  Young,  her  husband  and  children, 
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and  the  amount  that  was  given  to  them  was,  by  the 
codicil,  given  and  bequeathed  to  the  children  of  her 
daughter  Elizabeth,  the  fact  being  that  the  said  Eliza- 
beth was  the  so-called  adopted  daughter,  and  the  point 
is  taken  bv  the  contestant's  counsel  that  she  was  not 
formally  adopted  according  to  the  provisions  of  our 
statute,  and  that,  thereforie,  the  codicil  was  void. 

In  Roper  on  Legacies  numerous  cases  are  cited,  of 
cases  of  misnomer,  showing  that  a  mistake  in  the  name 
is  not  material  if  the  will  show  who  was  intended  by 
the  description,  and  also  (at  page  166^  &c.,)  numerous 
instances  are  given  where  parol  evidence  is  admitted 
to  remove  ambiguity. 

As  a  general  rule,  a  devise  to  children,  without  any 
other  designation,  means  legitimate  descendants,  if  the 
testator  has  such  children,  and  parol  evidence  cannot 
be  received  to  show  that  a  different  class  of  persons  is 
intended,  but  in  this  case,  as  in  all  others,  it  is  proper 
to  look  into  circumstances,  de  hors  the  will,  to  see 
whether  there  are  any  persons  answering  the  descrip- 
tion of  the  legatees  in  the  legal  sense  of  the  term,  and 
if  it  appears  that  there  are  no  such  persons,  it  is  then 
j^Uowable  to  prove  the  situation  of  the  testator's  family, 
to  enable  the  court  to  ascertain  who  were  intended  by 
the  testator  as  the  objects  of  his  bounty  (Gardner  v. 
Heyer,  (2  Paige,  11). 

In  Thomas  v.  Stevens  (4  Johm.  Ch.,  607,)  the 
legatee  was  named  as  Cornelia  Thompson,  whose  real 
name  was  Caroline  Thomas,  and  it  appearing  that  the 
latter  was  intended  by  the  testator,  she  was  decreed  to 
be  entitled  under  the  will.  In  the  case  under  con- 
sideration it  appears  in  evidence  that  Mrs.  Elizabeth 
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Adler,  the  adopted  daughter  of  the  deceased,  was  the 
person  mentioned  in  the  will  as  "  my  daughter  Eliza- 
beth." There  is  abundant  proof  before  me  that  Mrs. 
Elizabeth  Adler  is  the  person  intended,  and  I  think 
that  her  children  are  sufficiently  described  and  desig- 
nated in  the  codicil,  and  I  am  of  the  opinion  that  the 
fact  of  adoption,  in  its  legal  mode,  does  not  affect  the 
validity  of  the  codicil  in  question. 

In  Hart  v.  Marks  (4  Bradf.,  161.)  it  appeared  that 
there  wa«  no  person  to  answer  the  name  of  an  annul- 
tant  described  in  the  testator's  will  as  his  cousin  Paris 
Pickard,  but  parol  evidence  was  given  that  his  cousin 
Priscilla  Pickard  was  usually  named  by  him  as  describ- 
ed in  the  will,  and  it  was  held  competent  by  parol 
evidence  to  point  out  the  person  who  answered  the 
description  of  the  legatee,  and  that  the  person  intended 
may  be  ascertained  by  means  of  extrinsic  evidence. 

In  the  absence  of  any  suggestion  that  the  deceased 
had  a  daughter  Elizabeth,  who  would  answer  the 
description  in  the  codicil,  and  it  appearing  that  the 
person  mentioned  had  been  treated  as  an  adopted 
daughter,  there  is  no  doubt  of  the  sufficiency  of  the 
description.  The  will  and  codicil  should  therefore  be 
admitted  to  probate. 

Decree  entered  accordingly. 


8 


n 
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New  York  Countt.— HON.  D.  C.  CALVIN,  Subeogatb.— 

April,  1877. 

Taylor  v.  Bentlet. 

In  the  matter  of  the  petition  of  Laura  S.  Taylor, 
widow  of  James  B.  Taylor,  deceased. 

When  surplus  moneys  on  foreclosure  are  paid  into  the  Surrogate's  Court, 
and  the  widow  applies  for  an  appointment  of  her  dower  right  therein, 
sums  due  from  her  to  the  estate  can  not  he  affected  or  recouped  or 
allowed  by  way  of  equitable  counterclaim  against  her  right  to  her 
dower  therein. 

It  9eems  that  if  the  widow  should  elect  to  tal^e  a  sum  in  gross,  in  lieu  of  her 
dower,  such  a  counterclaim  could  be  allowed  against  it  by  the  surrogate. 

Under  1  R.  8.,  741,  {  6  ,  providing  for  the  dower  of  a  widow  in  surplus 
moneys  on  foreclosure,  the  amount  in  which  the  widow  is  dowable  is 
to  be  ascertained,  after  deducting  the  cost  and  expenses  of  the  fore- 
closure proceedings,  as  well  as  the  amount  due  on  the  mortgage. 

Taxes  and  assessments  on  the  real  estate  however  are  not  to  be  deducted  in 
computing  the  amount  in  which  she  is  dowable. 

This  was  a  petition  by  the  widow,  Laura  S.  Taylor, 
for  her  dower  right  in  certain  surplus  moneys,  realized 
on  the  foreclosure  of  a  mortgage  upon  the  dwelling 
house  of  the  decedent,  situate  on  Madison  avenue  in 
this  city. 

The  petition  set  forth  that  the  deceased  died  seized 
of  premises  No.  303  Madison  avenue,  which  were 
encumbered  by  a  mortgage  for  ^20,000,  which  was 
afterward  foreclosed,  and  the  premises  sold,  and  the 
surplus  .moneys  pursuant  to  an  order  November  28th, 
1876,  paid  to  the  surrogate  of  this  county,  amounting 
to  $12,347.18 ;  that  the  petitioner  is  62  years  of  age ; 
and  that  in  July,  1876,  a  receiver  of  the  real  estate, 
and  the  rents,  issues,  and  profits  of  the  decedent,  was 
appointed. 
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In  answer  to  the  petition  the  receiver  filed  an  affi* 
davit  stating  that  nothing  was  due  the  petitioner  for 
dower  in  respect  to  said  premises;  that  decedent 
died  August  22nd,  1870,  and  from  that  time  till  the 
sale  of  the  premises  in  November  1876,  the  petitioner 
occupied  the  entire  of  said  premises,  and  paid  no  rent ; 
that  after  deducting  the  time  to  which  she  was  entitled 
to  such  occupancy  free  of  rent,  she  has  occupied  them 
over  six  years ;  that  the  fair  rental  value  thereof  was 
|45,000  and  upwards,  and  that  there  is  an  offset  to' 
her  claim  of  dower  of  more  than  $20,000 ;  that  her 
age  is  upwards  of  70  years,  and  that  to  ascertain  the 
value  of  her  dower  her  actual  age  must  be  ascer- 
tained; that  November  4,  1871,  letters  testamentary 
were  issued  to  the  petitioner  who  acted  as  executrix 
till  1875,  and  while  doing  so  she  converted  and  appro- 
priated to  her  own  use  a  large  portion  of  the  personal 
property ;  that  in  the  fall  of  1875,  said  receiver  was 
appointed  by  the  Supreme  Court  in  an  action  in  which 
the  petitioner  was  enjoined  from  acting  in  the  admin- 
istration of  the  estate,  and  was  superseded  by  said 
receiver ;  that  the  amount  converted  to  her  own  use 
exceeds  $50,000,  and  that  she  is  irresponsible  and 
insolvent. 

Kate  B.  Rowland,  a  legatee,  and  only  heir-at-law 
opposed  the  petition  on  substantially  the  same  facts. 

The  petitioner  by  affidavit  thereupon  alleged  that 
her  husband  died  leaving  a  will,  naming  her  as  one  of 
the  executors,  and  sole  residuary  legatee;  that  the 
will  was  contested  by  Kate  B.  Rowland,  but  finally 
admitted  to  probate,  and  the  contestants  appealed,  and 
the  Court  of  Appeals  reversed  the  surrogate's  order, 
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and  ordered  the  validity  of  the  will  to  be  tried  by  a 
jury,  which  trial  has  not  been  had;  that  pending 
said  appeal,  the  contestant  procured  a  writ  of  pro- 
hibition, prohibiting  the  executors  from  exercising 
their  trust;  that  at  the  death  of  her  husband,  Jind 
for  six  years  thereafter,  she  believed  the  estate  to  be 
solvent,  and. still  believes  so;  that  she  being  entitled 
to  the  whole  estate  after  payment  of  debts  and  lega- 
cies, and  being  the  sole  residuary  devisee  of  said  house 
on  Madison  avenue,  she  occupied  the  same  as  such 
widow,  it  being  the  principal  residence  of  the  de- 
cedent before  his  death,  and  the  only  available 
place  where  she  could  reside ;  that  on  the  trial  she 
believes  the  validity  of  the  will  will  be  established ; 
that  by  the  prohibition  aforesaid  the  executors  could 
not  rent  said  house,  if  so  inclined ;  that  the  same  con- 
tained very  valuable  furniture,  paintings  &c.,  which 
required  care  to  preserve ;  that  she  has  expended  in 
4  repairs  large  sums  of  money  individually,  and  that 
the  receiver  when  appointed  took  possession  of  said 
house.  She  also  denied  that  she  occupied  the  house 
six  years ;  that  the  rental  value  was  ^45,000 ;  or  that 
she  is  indebted  to  the  estate ;  that  she  is  seventy  years 
of  age  ;  and  that  she  converted  to  her  own  use  a  large 
portion  of  the  personal  property.  She  further  set 
forth  that  in  1871  the  surrogate  ordered  that  she  be 
paid  ^15,000  per  year  out  of  the  estate,  no  portion  of 
which  has  been  paid  except  a  small  amount ;  that  she 
has  large  personal  claims  against  the  estate  for  com- 
missions, no  part  of  which  has  been  paid;  that  the 
estate  is  indebted  to  her  in  an  amount  exceeding 
$150,000 ;  that  the  balance  after  payment  of  debts, 


NEW  YORK,  APRIL,  1877.  37 

TAYIiOB  V.  BENTXiET. 

will  belong  to  her;  and  that  if  the  facts  set  forth  in 
her  opponent's  affidavit  are  true^  she  is  advised  they 
constitute  no  defence  to  the  claim  made  in  her  petition. 

A  supplemental  affidavit  in  rejoinder  stated  that 
it  was  after  the  decision  of  the  Court  of  Appeals 
reversing  the  probate,  that  the  writ  of  prohibition  was 
obtained ;  .that  the  furniture  in  the  house  of  said  tes- 
tator was  appraised  by  the  surrogate  at  ^40,000,  and 
that  the  petitioner  has  appropriated  the  same  to  her 
own  use,  from  the  death  of  her  husband  until  1876 ; 
that  in  her  sworn  answer  to  the  writ  of  prohibition 
she  stated  that  at  the  time,  1874,  the  same  was  worth 
1 15,000,  and  she  continued  to  occupy  the  same  till 
1876,  when  the  receiver  sold  it  for  less  than  $10,000 ; 
that  the  petitioner  as  executrix  collected  several 
thousand  dollars  of  money  belonging  to  the  estate,  and 
appropriated  the  same  to  her  use,  and  has  not  paid  it 
over ;  that  the  house  in  question  could  have  rented  for 
a  very  large  sum ;  and  denied  that  sjie  has  paid  any 
considerable  sum  for  repairs,  or  that  she  has  any  claim 
against  the  estate,  and  alleged  a  belief  that  more  than 
$15,000  mentioned  in  the  order  of  said  surrogate,  has 
been  paid  to  her,  and  that  deponent  believes  the  will 
alleged  to  be  a  forgery. 

The  counsel  for  the  respective  parties  submitted  the 
proceedings  on  the  question  whether,  if  the  facts  set 
forth  by  way  of  answer  to  the  petitioner  be  true,  they 
constitute  any  defence  to  the  application. 

J.  M.  Levy,  for  tha  petitioner. 

0.  E.  SoiTLE,  for  Kate  B.  Bowland. 

H.  L.  Cliicton  and  W.  B.  Putney,  for  the  receiver. 

The  Subrogate. —  The  counsel  for  the  petitioner 
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urges  that  these  proceedings  are  in  the  nature  of  an 
admeasurement  of  dower,  and  that  as  to  the  petition* 
er's  right  of  dower  this  court  has  no  jurisdiction,  citing 
the  cases  Parks  v.  Hardey,  (4  Bradf.  16) ;  Jackson  v. 
Waltermier,  (5  Cow.,  299);  Badgley  v.  Bruce,  (i 
Paigey  98) ;  Wood  v.  Seely,  (32  N.  T.,  105) ;  Mat- 
thews t).  Duryee,  (45  Barb.,  69) ;  and  Blydenburgh  v. 
Northrop  (13  How.  Fr.,  289). 

These  authorities  are  based  upon  the  statute  upon 
the  subject  of  admeasurement  of  dower. 

By  the  terms  of  section  17,  2  JSev.  Stat.,  491, 
it  is  provided  that  such  admeasurement,  made  and 
confirmed,  shall  at  the  expiration  of  thirty  days  from 
the  confirmation,  unless  appealed  from,  be  binding  and 
conclusive  as  to  the  location  and  extent  of  the  said  wid- 
ow's right  of  dower,  on  the  parties  applying  and  those 
notified,  but  that  no  person  shall  thereby  be  precluded 
from  controverting  the  right  and  title  of  such  widow 
to  the  dower  so  admeasured.  This  case  presents  no 
denial  of  the  right  of  the  widow  to  dower,  and  the 
adjudication  of  this  court  is  not  invoked  mpon  this 
question.  But  under  the  peculiar  circumstances  of 
this  case,  I  am  asked  to  determine  that  the  claim  of 
the  estate  against  the  widow  for  the  use  and  occupa- 
tion of  two-thirds  of  the  premises  in  question,  consti- 
tutes a  counter-claim  in  equity  against  her  claim  for 
dower,  upon  the  principle  that  she  is  bound  in  this 
proceeding  to  do  equity,  and  the  case  of  McLoughlin 
V.  McLoughlin  (20  JN^ew  Jersey  Eq.y  190,)  is  cited  as 
authority  for  this  principle.  There  the  widow  occu- 
pied the  mansion  house  for  several  years  after  the 
death  of  her  husband ;   she  was  also  administratrix  of 
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the  estate.  She  filed  her  petition  electing  to  accept 
a  gross  sura  in  lieu  of  her  dower,  and  obtained  an 
order  to  a  master  to  ascertain  the  value  of  her  dower, 
and  the  court  held  that  where  she  came  into  court  to 
claim  the  value  of  her  dower,  she  would  be  required 
to  do  equity,  and  the  executors  would  be  allowed  to 
recover  the  value  of  one-third  of  the  whole  estate, 
deducting  the  value  of  the  part  occupied  by  her,  and 
they  allowed  her  to  occupy  the  mansion  free  of  rent, 
and  gave  her  out  of  the  residue  of  the  estate  so  much 
as  made  her  part,  one-third  of  the  value  of  the  whole, 
there  being  other  parcels  of  real  estate  in  which  she 
was  entitled  to  dower. 

This  seems  to  be  equitable.  But  the  widow's  dower 
cannot  be  sold  on  execution  until  it  shall  be  assigned, 
and  the  counsel  for  the  petitioner  claims  that  no  claim 
for  rent  against  the  widow  for  the  use  of  the  rest  of 
the  house,  however  equitable,  can  be  counterclaimed 
against  her  dower,  which  had  not  matured  into  liens 
upon  the  premises  in  question,  and  cannot  be  taken 
into  consideration  in  proceedings  of  this  kind,  which 
are  likened  to  a  reference  under  the  statute  to  ascertain 
the  claims  to  surplus  moneys,  and  cites  King  v.  West 
(10  JETow.  Pr.,  333,)  and  Husted  v.  Dakin  (17  Abb.  Pr.y 
137).  By  1  Bev.  Stat.y  742,  section  17,  it  is  provided 
that  the  widow  may  tarry  in  the  dwelling-house 
of  her  husband  forty  days  after  his  death,  whether  her 
dower  is  sooner  assigned  to  her  or  not,  without  being 
liable  to  any  rent  for  the  same,  which  statute  doubt- 
less implies  the  liability  on  her  part  for  such  occu- 
pancy after  the  expiration  of  forty  days,  but  the  claim 
for  such  rent  constitutes  no  lien  upon  the  premises  iu 
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question,  and  no  legal  counter  claim  to  her  right  of 
dower. 

This  is  a  proceeding  under  the  statute  and  strictly 
statutory,  and  does  not  invest  this  court  with  equitable 
powers  in  respect  to  any  claim  which  may  exist  in 
behalf  of  the  estate  against  the  widow's  dower,  and 
under  the  statute  above  cited  it  seems  to  me  that  I  am 
required  only  to  ascertain  the  amount  of  the  surplus 
out  of  which  the  dbwer  is  to  be  assigned,  and  that  any 
equitable  defence  to  its  enjoyment  by  the  petitioner 
must  be  the  subject  of  enquiry  in  another  court. 

In  Mathews  v.  Duryee  (45  Barh.j  69,)  it  is  well  said 
that  surplus  money  arising  on  a  sale  of  land,  under  a 
mortgage  foreclosure,  stands  in  the  place  of  the  land, 
and  the  widow  of  the  owner  of  the  equity  of  redemp- 
tion is  entitled  to  dower  of  the  surplus,  as  she  was  of 
the  land  before  the  sale,  and  I  think  it  cannot  be 
reasonably  pretended  that  if  there  had  been  no  incum- 
brance on  the  premises  in  question,  and  the  widow  had 
occupied  up  to  the  present  time,  and  then  brought 
proceedings  for  admeasurement  of  her  dower,  that  her 
occupancy  would  have  presented  any  obstacle  to  an 
admeasurement.  But  it  is  also  urged  by  the  petition- 
er s  counsel  that  the  widow  is  entitled  to  be  endowed 
in  the  surplus,  over  and  above  the  principal  and  inter- 
est of  the  mortgage,  without  being  charged  with  costs, 
taxes  or  assessments,  and  some  authorities  are  cited  to 
the  effect  that  her  interest  in  the  premises  cannot  be 
charged  with  the  costs  of  foreclosure ;  but  by  section  6 
of  1  Rec.  Stat.y  741,  it  is  provided  that  if  a  surplus 
shall  remain  after  payment  of  the  moneys  due  on  the 
mortgage  and  the  costs  and  charges  of  the  sale,  the 
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widow  shall  be  entitled  to  the  interest  or  income  of 
one-third  part  of  such  surplus  for  her  life  as  dower, 
which  w^ould  seem  to  dispose  of  the  question  of  costs, 
and  the  re  visors  in  their  notes  on  page  335  of  5  liev. 
Stat,  at  Large  state  that  ^^this  is  now  the  rule  in 
chancery  when  a  sale  is  made  under  a  decree,  but  not 
when  the  sale  is  made  under  a  power  of  sale,  though 
it  is  apparent  that  the  equity  is  the  same."  It  was 
doubtless  to  give  effect  to  this  obvious  equity  that 
the  section  in  question  was  enacted.  (See  Denton  v. 
Nanny,  8  JBarb.y  618 ;  Brackett  v.  Baum,  50  N.  JT.,  8). 
And  this  statute,  it  seems  to  me,  changes  the  rule,  as 
laid  down  in  Tabele  v.  Tabele  (1  Johns.  Ch.^  44). 

But  I  am  of  the  opinion  that  the  widow  is  not 
chargeable  with  taxes  or  assessments.  (See  Wil- 
liams V.  Cox,  3  JEdw.  Ch.y  178.)  In  Harrison  v. 
Peck  (56  Barb.,  251,)  it  is  held  that  the  statute 
relating  to  the  admeasurement  of  dower  indicates  a 
clear  intention  of  the  legislature  that  as  between  the 
widow  and  the  heir  or  devisee,  the  widow's  right  of 
dower  shall  be  enforced,  unburthened  if  possible, 
except  from  the  time  an  assignment  of  dower  shall 
have  been  made,  and  that  the  taxes  and  assessments 
unpaid  before  the  assignment  of  dower  could  not  be 
charged  upon  the  estate  assigned  to  her,  when  there 
was  personal  estate  sufficient  to  pay  them. 

By  section  37  of  3  Rev.  Stat.  95,  Banks'  6th  edition, 
taxes  assessed  upon  the  estate  of  the  deceased, 
previous  to  his  death,  are  preferred  even  to  judg- 
ments and  decrees.  I  am  therefore  of  the  opinion 
that  it  is  my  duty  to  ascertain  the  amount  of  the 
surplus  over  and  above  the  principal  and  interest  of 
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the  mortgage,  and  the  costs  and  expenses  of  fore- 
closure, and  to  assign  to  the  petitioner  one-third  of 
that  surplus,  to  be  invested  for  her  benefit  during  her 
life,  and  as  there  seems  to  be  a  discrepancy  between 
the  amount  as  alleged  by  the  respective  parties,  a 
reference  must  be  made  for  the  purpose  of  ascertaining 
the  true  surplus.  The  petitioner,  in  the  prayer  of  the 
petition,  asks  the  payment  of  such  dower  to  the 
petitioner.  It  seems  to  be  based  upon  some  erroneous 
notion  of  what  dower  is,  as  the  petitioner  has  not 
elected  to  take  the  value  of  her  dower  in  the  surplus, 
as  I  understand  the  terms  of  the  petition.  If  she 
should,  then  I  entertain  no  doubt  of  my  right  and  duty 
to  recognize  and  provide  for  the  equitable  counter- 
claim set  forth  in  behalf  of  the  receiver  and  next  of 
kin,  growing  out  of  the  use  of  the  premises,  as  hereto- 
fore stated,  especially  as  the  petitioner  is  alleged  to  be 
insolvent,  and  I  think,  imder  the  principle  adjudged  in 
McLoughlin  v.  McLoughlin  (above  cited),  that  when 
the  widow  seeks  to  recover  a  gross  sum,  equal  to  the 
value  of  her  dower  interest,  it  would  be  inequitable  to 
award  it  to  her  in  full,  disregarding  the  equitable  claim 
for  use  of  the  premises,  which  otherwise  wpuld  be 
wholly  lost  to  the  estate,  by  reason  of  her  insolvency. 
If,  however,  the  petitioner  elects  to  consider  her  pe- 
tition for  the  payment  of  the  value  of  the  dower 
interest,  then  the  reference  should  embrace  also  an 
enquiry  into  the  value  of  the  petitioner's  use  of  the 
premises,  and  of  her  dower  right  in  other  real  estate 
of  the  deceased. 

Order  accordingly. 
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Lewis  v.  Watsoi^. 

In  the  matter  of  the  application  of  Johbt  W.  Lewis  to 
he  relieved  from  further  UobilHty  as  one  of  the  sttre- 
ties  on  the  bond  of  Margaret  K.  Watson  as  ad- 
ministratrix of  James  Watson,  deceased. 

When  a  surety  on  an  adililnistratoi's  bond  applies  to  lie  released  from 
further  responsibility  thereon,  the  fact  that  the  surety  and  his  rda» 
tives  are  indebted  to  the  estate  and  that  his  object  in  making  the 
application  is  in  order  to  procure  the  administration  to  be  transferred 
to  a  person  who  will  refrain  from  enforcing  payment  of  such  debts  from 
him  and  them,  is  not  ground  for  refusing  the  application. 

John  W.  Lewis,  one  of  the  sureties  of  Margaret  K. 
Watson,  administratrix,  petitioned  to  be  released  as 
such  surety. 

The  petition  or  application  bears  date  January  ISth^ 
1876. 

Two  defaults  had  been  taken  and  the  orders  entered 
under  the  statute  for  such  release,  and  on  motion 
opened,  and  now  the  administratrix  appears,  and  op 
poses  the  motion  on  the  ground  that  said  surety  has 
received  moneys  belonging  to  the  administratrix  which 
he  has  failed  to  pay  over ;  that  Edward  J.  Lewis,  said 
surety's  son,  and  tenant  of  a  certain  bonded  warehouse, 
had  obtained  moneys  of  the  administratrix  amounting 
to  upwards  of  $178,000,  and  has  failed  to  account,  con* 
siderable  of  which  amounts  were  applied  by  him,  with 
the  knowledge  of  his  father,  in  erecting  part  of  said 
warehouse ;  that  the  administratrix  had  demanded  an 
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accounting  regarding  said  matter^  and  the  said  son  and 
surety  promised  to  account,  but  have  failed ;  that  such 
accounting  is  necessary  to  ascertain  the  amount  which 
he  could  pay  over,  before  relief  is  granted  on  his 
petition;  that  parts  of  the  amount  received  by  said 
Edward  J.  were  a  portion  of  the  estate  in  question,  he 
having  married  a  daughter  of  the  decedent ;  that  said 
Edward  J.  pretends  that  on  his  father  being  released, 
his  wife  will  apply  for  administration,  and  that  her  ap- 
pointment to  such  office  would  bar  proceedings  against 
her  husband  and  father-in-law  in  reference  to  amounts, 
credits  and  liabilities. 

J.  L.  Pbicb,  jw  the  petitioner. 

J.  H.  Stbahak,  for  the  adminietratrtx. 

The  Surrogate. — By  section  29  of  4  Statutes  at 
Large  492,(K1862,ch.  229)  when  either  or  all  of  the 
sureties  of  any  executor  or  administrator  shall  desire 
to  be  released  from  responsibility,  on  account  of  the 
future  acts  or  defaults  of  such  executor  or  administra- 
tor, they  may  make  application  to  the  surrogate  who 
granted  the  letters,  for  relief,  and  the  30th  section 
provides  that  thereupon  the  surrogate  shall  issue  a 
citation  to  such  executor  or  administrator  requiring 
him  to  appear  and  give  new  sureties  in  the  usual  form. 
Section  31  provides  that  if  such  new  sureties  be  given, 
the  surrogate  may  order  that  the  surety  applying  for 
relief  shall  not  be  liable  on  his  bond  for  any  sub- 
sequent act,  &c.,  of  such  executor  or  administrator, 
and  the  32d  section  provides  that  if  such  executor  or 
administrator  neglect  to  give  new  sureties,  on  the 
return  of  the  citation,  or  within  such  reasonable  time 
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as  the  surrogate  shall  allow,  not  exceeding  five  days, 
the  surrogate  shall  revoke  the  letters. 

From  these  provisions  it  is  quite  evident  that  the 
surety  is  entitled  to  the  relief  asked,  after  the  return 
of  the  citation  and  the  expiration  of  the  time  limited 
for  the  administrator  to  give  new  surety. 

None  of  the  facts  alleged  by  way  of  answer  in  this 
matter  constitute  a  defence  to  the  application.  If  the 
estate  has  any  claim  against  the  surety,  his  continuing 
surety  adds  nothing  to  the  facility  of  its  enforcement, 
nor  does  his  release  obstruct  its  enforcement. 

The  suggestion  that  the  surety's  son's  wife  may 
intend  to  apply  for  letters  of  administration,  can  in  no 
way  aflfect  the  question  under  consideration,  if  such 
application  shall  be  made,  nor  does  it  appear  that  the 
recovery  of  any  claim  against  her  husband  or  father- 
in-law  would  be  obstructed  or  jeopardized.  It  might, 
however,  afford  a  defence  to  her  application,  but  there 
is  nothing  in  the  nature  of  this  case  to  indicate  that 
the  release  of  this  surety  would  embarrass  the  present 
administratrix,  either  in  the  performance  of  her  duty 
or  in  supplying  a  new  surety. 

The  Statute  prescribes  the  only  proceeding  to  be 
tnken  on  such  an  application,  and  seems  to  exclude 
the  idea  that  either  the  administratrix  or  any  parties 
interested  in  the  estate  may  require  the  surety  to  con- 
tinue as  such  against  his  will. 

If,  on  an  accounting,  it  shall  appear  that  the  admin- 
istratrix has  failed  to  perform  her  duty,  for  the  per- 
formance of  which  the  petitioner  has  become  surety, 
neither  his  liability  or  responsibility  can  be  affected 
by  his  release  in  respect  to  the  future  acts  of  the 


46     .       CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  CAJUf AN. 

administratrix,  much  less  has  the  administratrix  her- 
self the  right  to  ask  him  to  continue  such  liability  for 
her  benefit. 

The  prayer  of  the  petition  must  therefore  be  grant- 
ed, and  the  administratrix  required  to  give  a  new 
surety  within  five  days,  and  in  case  of  failure  so  to  do, 
her  letters  should  be  revoked,  and  after  such  revoca- 
cation  or  giving  of  a  new  surety,  the  petitioner  may 
be  released* 

Order  accordingly. 


Nbw  York    County.— HON.  D.  C.   CALVIN,  Subrogate.— 

May,  1877. 

Matter  of  Carman. 

In  the  matter  of  the  final  accounting  under  the  will  of 

Richard  F.  Carman,  deceased. 

A  testator  devised  all  the  residue  of  his  property  to  his  executors  in  trust 
(with  power  of  sale)  to  divide  it  Into  three  equal  shares  and  pay  over 
the  rents  and  profits  of  one  share  to  A  for  his  life.  The  executors,  on 
a  final  accounting  before  the  surrogate,  on  which  tliey  were  allowed 
full  commissions,  were  ordered  to  set  apart  and  keep  invested  for  the 
benefit  of  A,  a  fixed  sum  (being  one-third  of  the  residue).  The 
executors  set  apart  such  sum  and  kept  a  separate  account  of  tt,  and 
paid  over  tlie  rents  and  profits  to  A  during  his  life,  and  on  his  death 
accounted  as  testamentary  trustees  before  the  surrogate,  under  2  R,  8. 
94,  §  66,  as  amended  by  L.  l^e^y  ch.  115.  Held,  that  they  were  entitled 
to  the  full  commissions  under  that  act,  as  though  they  had  never  ac- 
counted as  executors. 

The  question  submitted  was  whether  the  trustees 
were  entitled  to  full  commissions  as  such^  by  having 
settled  their  accounts  as  executors,  and  received  their 
commissions  as  such. 
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The  will  deyised  and  bequeathed  all  the  rest,  residue 
and  remainder  of  the  testator's  estate  to  his  executors, 
to  sell  in  their  dbcretion ;  to  divide  it  into  three  equal 
shares,  and  of  the  shares  respectively  pay  over  the 
rents  and  profits  of  one  of  said  shares  to  his  son  Charles 
£.  Carman^  during  his  life,  and  after  his  death  to  divide 
the  same  among  his  children.  Three  executors  quali- 
fied, and  in  1870  they  accoimted  to  the  surrogate,  and 
a  decree  for  settlement  of  their  account  was  made 
November  22d,  1870,  whereby  they  were  ordered  to 
set  apart  and  keep  invested  $305,504.91,  being  one- 
third  of  the  estate,  for  the  benefit  of  Charles  E. 
Carman,  as  directed  by  the  will. 

It  appeared  that  they  opened  a  separate  bank  ac- 
count and  set  of  books,  as  trustees  of  such  fund,  and 
that  the  same  has  been  kept  separate  from  the  rest  of 
the  estate,  and  not  included  in  their  subsequent  ac- 
counting as  executors. 

Charles  E.  Carman  and  one  of  the  executors  having 
died,  the  survivors  now  render  their  account,  and  ask 
their  full  commissions  under  chapter  115  of  the  Laws 
of  1866. 

J.  H.  Habbisov,  for  Jfra.  Caroline  Carman. 

Gbo.  p.  Kip,  for  the  executors, 

Elbbidob  T.  Oebbt,  for  helre^U/aw. 

Chables  E.  Whitbhrao  and  W.  A.  W.  Stbwabt,  for  trust  companies, 

F.  F.  Vait  Debyeeb,  for  creditors. 

The  Surrogate.  —  The  act  of  1866  chap.  115, 
provides  that  any  trustee  created  by  a  last  will  and 
testament,  or  appointed  by  any  competent  authority 
to  execute  any  trust  created  by  such  last  will  and 
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testament,  may,  from  time  to  time,  render  and  finally 
settle  his  accounts  before  the  surrogate,  in  the  manner 
provided  by  law  for  final  settlement  of  the  accounts  of 
executors  and  administrators,  and  that  on  such  ac- 
counting as  such  trustees,  the  surrogate  before  whom 
such  accounting  may  be  had  shall  allow  to  the  trustee 
or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commissions,  as  are  allowed  by  law 
to  executors  and  administrators. 

In  Meecham  tJ.  Sternes  (9  Paige,  398,  decided  in 
1842,)  it  was  held  that  where  the  instrument  creating 
the  trust  says  nothing  as  to  the  compensation  of  the 
trustee,  the  law  implies  the  agreement  to  perform  the 
services  for  the  same  allowance  which  is  made  by 
statute  to  executors,  &c.,  but  under  this  law  it  seems 
to  have  been  held  in  Valentine  v.  Valentine  (2  Barh. 
Ch,,  433,)  Drake  v.  Price  (5  N.  T.,  430,)  and  Mann 
V.  Lawrence  (3  Bradf.,  424,)  that  where  a  trust  and 
executorship  were  inseparable,  the  trustee  was  not 
entitled  to  double  commissions,  first  in  his  character 
as  executor,  then  in  his  character  as  trustee.  But  in 
Valentine  v,  Valentine  (p.*  438)  the  Chancellor  says : 
"  The  case  would  have  been  different  if  the  executors 
had  been  directed  by  will  to  pay  over  this  part  of  the 
fund  to  one  of  their  number  as  trustee  upon  a  separate 
and  distinct  trust."  And  in  Drake  v.  Price  (above), 
Foot,  J.,  (p.  431),  in'commenting  upon  Valentine  t?.  Val- 
entine, says:  "The  Chancellor  in  that  case  decided 
that  the  executors  held  the  funds  in  their  character  of 
executors,  and  not  as  trustees,  and  upon  that  principle 
it  was  held  in  that  case  that  executors  in  making,  in 
pursuance  of  the  direction  in  the  will,  the  investment 
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of  a  portion  of  the  testator's  estate  at  interest,  and  in 
collecting  and  paying  such  interest  to  the  person  to 
whom  they  are  directed  by  will  to  pay  the. same  an- 
nually for  life,  acted  as  executors,  and  were  entitled 
only  to  such  commissions  on  sums  so  received  and 
paid  over  as  are  allowed  by  the  statute  to  executors," 
plainly  implying,  as  it  seems  to  me,  that  where 
trustees  held  the  funds  in  their  character  of  trustees, 
after  they  had  accounted  as  executors  and  ceased  to 
act  as  such,  they  would  be  entitled  to  full  commissions 
as  trustees. 

The  will  in  this  case,  in  conferring  upon  the  ac- 
counting  parties  the  office  of  trustee  in  respect  of  the 
fund  set  apart  by  them  for  Charles  E.  Carman,  as  to 
which  they  are  now  accounting,  seems  to  discriminate 
between  the  office  of  executor  and  trustee,  which  cre- 
ates the  very  distinction  between  the  will  in  question 
and  that  referred  to  in  Valentine  v.  Valentine,  and 
recognized  by  the  learned  Chancellor,  and  if,  in  his 
language,  the  will  had  directed  the  executors  to  pay 
over  the  fund  to  one  of  their  number  as  a  trustee, 
upon  a  separate  and  distinct  trust,  would  have  entitled 
that  trustee  to  full  commissions,  then  it  seems  to  me 
that  the  trustees  in  this  case  are  equally  entitled  to  their 
full  commissions,  and  would  have  been  so  before  the  act 
of  1866,  for  either  of  the  executors  might  have  poses- 
sion  of  the  entire  assets  of  the  estate,  and  if  perchance 
the  executor  who  was  named  as  trustee  should  have 
had  possession  of  the  whole  fund,  that  circumstance 
would  not  deprive  him,  under  the  authority  above 
cited,  of  his  commissions. 

Though  the  statute  provides  for  the  allowance  of 
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commissions  for  receiving  and  paying  out,  it  is  evident 
that  commissions  are,  in  fact,  intended  to  cover  all  the 
services  rendered,  not  only  in  receiving  and  paying  out, 
but  for  investing,  caring  for,  attending  to  same,  and  the 
responsibility  which  the  law  attaches  to  such  a  trust, 
which  may  be  vastly  more  onerous  than  the  mere  re- 
ceipt and  disbursement  of  the  fund.  The  terms  receipt 
and  payment  are  certainly  not  intended  to  be  taken 
literally,  for  where  property  is  turned  over  to  a  party 
in  interest,  and  accepted  as  payment  of  money,  commis- 
sions are  earned.  (Matter  of  Kellogg,  7  Paige^  266 ; 
Foley  V.  Egan,  13  Alb.  Pr.  JST.  S.y  362,  note).  So 
where  good  securities  are  assigned  to  trustees  (who 
succeeded  the  executors)  as  permanent  securities,  in- 
stead of  being  collected  and  having  the  proceeds 
reinvested.  (Cairns  v.  Chaubert,  9  PaigCy  160.)  So 
a  trustee  is  entitled  to  commissions  on  surcharge  of  a 
debt  due  to  himself  as  one  of  the  cestui-que-trusts,  and 
on  the  balance  which  he  is  decreed  to  pay  over.  (Mee- 
cham  V,  Sternes,  9  Paigey  398 ;  Wagstaff  v.  Lowerre, 
23  Barb.f  209).  In  Drake  c.  Price  (above  cited)  the 
learned  judge,  giving  the  opinion  of  the  court,  states  as 
follows :  "  The  material  question  in  this  case  is,  whether 
the  appellant  and  his  deceased  co-executor  held  the 
funds  as  executors  or  as  trustees,  or,  in  other  words, 
whether,  as  executors,  they  had  paid  it  over  to  them- 
selves, as  trustees,  and  held  in  the  latter  character." 

In  the  case  under  consideration  it  is  admitted  that 
the  funds  accounted  for  in  this  proceeding  are  held 
by  the  trustees  as  such. 

In  neither  of  the  cases  cited,  as  against  allowmg  the 
commissions  asked  for,  was  there  the  designation  of 
the  executor,  as  trustee,  charged  with  duties  as  such. 
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In  Mann  v.  Lawrence  (above  cited)  no  such  question. 
arose.  In  Valentine  v.  Valentine  the  learned  Chancel- 
lor held  that  the  trust  and  executorship  were  insepara- 
ble^and  that  the  funds  were  held  by  them  in  their  char- 
acter of  executors ;  and  in  Drake  v.  Price  the  question 
was  made  to  turn  upon  the  fact  whether  the  fund  was 
held  by  the  executors  as  such ;  and  all  of  these  cases 
were  decided  prior  to  the  statute  of  1866.  Chapter 
115  of  the  Laws  of  1866  (above  cited)  seems  to  me  to 
preserve  a  distinction  between  executors  and  testa- 
mentary trustees,  and  to  award  to  them  compensation 
by  way  of  commission  as  though  they  were  not  also 
executors,  and  that  full  commissions  to  the  trustees 
accounting  in  this  proceeding  should  be  allowed  as 
though  they  were  executors  accounting  in  respect  to 
the  same  fund. 

Suppose  an  executor  were  appointed  who  owed  the 
estate  a  large  sum  of  money,  —  under  the  statute  it  is 
deemed  an  asset  in  his  hands,  and  yet  he  would  be 
entitled  to  commissions  for  receiving  that  sum. 

Suppose  again  the  estate  is  indebted  to  the  executor, 
and  of  the  funds  received  he  retains  sufficient  to  pay 
himself  that  claim,  he  would  be  entitled  to  commissions 
for  paying  himself  that  sum.  That  question  is  ex- 
pressly decided  in  Meecham  v.  Stemes  (9  Paige,  298), 
and  when  the  statute  in  question  says  that  on  the 
accounting  of  trustees  they  shall  be  entitled  to  the 
same  commissions  as  are  allowed  by  law  to  executors 
and  administrators,  it  makes  no  exception  to  the  case 
where  they  have  been  executors  also,  and  received 
funds  from  them  as  trustees. 

The  Case  of  Pirnie  (1  Tuck.,  119,)  enunciates  the 
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principle  that  the  act  of  1866  gives  full  commissions 
to  a  trustee  on  each  accounting ;  but  there  is  no  state- 
ment of  the  facts  of  that  case,  and  I  am  inclined  to  the 
opinion  that  the  use  of  the  expression,  "full  commis- 
sions," has  been  misunderstood.  The  evident  intention 
of  the  surrogate  was  to  hold  that  on  each  accounting 
for  all  such  assets  in  hand  accounted  for,  as  had  not 
already  paid  commissions  to  the  trustee,  the  estate 
should  be  chargeable  with  full  commission,  to  wit :  5, 
2J  and  1  per  cent. 

From  such  examination  as  I  have  been  able  to  give 
the  authorities,  and  the  most  careful  consideration  of 
the  language  and  purpose  of  the  act  of  1866, 1  am  of 
the  opinion  that  the  trustees  on  this  accounting  are 
entitled  to  commissions,  as  though  they  had  never 
accounted  as  executors. 

Order  accordingly. 


<••»» 
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Booth  v.  Kitchek. 

In  the  matter  of  the  application  to  have  a  certain  paper 
writing  declared  to  be  the  second  codicil  to  the  last 
will  and  testament  of  Otis  Dyer,  deceased. 

The  mere  fact  that  a  subsequent  will  or  codicil  which  reverses  some  of  the 
provisions  of  a  prior  will  is  in  the  handwriting  of  one  advantaged  by 
such  subsequent  will  or  codicil,  does  not  overcome  the  presumption  of 
an  execution  of  the  will  free  from  undue  influence  which  arises  from 
the  fact  that  the  testator  was  a  man  of  intelligence,  understood  the 
provisions  of  the  subsequent  codicil  and  their  effect,  and  executed  the 
will  in  due  form  of  law. 

What  facts  are  sufficient  to  warrant  a  finding  of  undue  influence. 
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This  was  an  application  for  the  probate  of  the 
second  codicil  to  the  last  will  and  testament  of  Otis 
Dyer,  deceased.  The  will  was  admitted  to  probate, 
together  with  the  codicils,  in  December,  1874. 

In  November,  1875,  the  contestants,  William  H. 
Booth  and  others,  infants,  appearing  by  their  father, 
Henry  Booth,  filed  allegations  against  the  probate,  but 
on  the  day  appointed  they  failed  to  appear,  and  the 
will  and  codicils  were  admitted. 

In  November,  1875,  the  contestants,  by  petition, 
prayed  that  the  probate  be  vacated,  and  that  they  be 
allowed  to  interpose  objections  to  the  probate  of  the 
second  codicil.  The  surrogate  denied  the  petition,  and 
the  contestants  appealed  to  the  general  term,  which 
reversed  the  surrogate's  decision,  and  the  contestants 
were  allowed  to  offer  evidence  in  support  of  their 
objections  to  said  codicil,  and  the  case  was  sent  back 
for  the  hearing  of  proofs  de  novOy  so  far  as  the  con- 
testants were  concerned.  The  questions  raised  on  the 
submission  of  the  case  were,  Jirstj  that  the  codicil 
appear  to  be  in  the  handwriting  of  William  R.  Kitchen, 
one  of  the  executors,  whose  children  received  the  sum 
of  $8,000,  which  had  been  previously  given  to  the 
contestants,  and  that  Kitchen's  relations  with  the 
testator  were  of  a  confidential  character ;  second^  that 
the  testator,  at  the  time  of  the  execution  of  the  codicil 
in  question,  was  in  such  enfeebled  condition  of  body 
and  mind  as  to  raise  the  presumption  of  undue  influ- 
ence, which  has  not  been  overcome  by  the  testimony 
of  the  proponents,  by  showing  that  the  testator  knew 
its  contents  at  the  time  of  execution,  and  that  it 
expressed  his  real  intention. 
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Bablow  a  Olnet,  far  proponents, 

A.  B.  Jackson  and  A.  P.  Whitehead,  for  contestanU, 

The  Surrogate. — For  the  purpose  of  determining 
the  questions  raised  in  this  matter,  it  will  be  necessary 
to  refer  only  to  the  testimony  bearing  upon  these 
points,  but  to  a  clear  understanding  of  the  case  it  will 
be  necessary  to  consider  somewhat  carefully  the  terms 
of  the  will  and  codicils,  in  order,  if  practicable,  to 
ascertain  the  extent  and  object  of  the  change  sought 
to  be  effected  by  the  codicil  contested. 

The  will  bears  date  October  17,  1870,  and  among 
other  dispositions  he  bequeaths  unto  Henry  Booth, 
$7000;  William  R.  Kitchen,  $20,000;  and  to  three 
daughters  and  one  son  of  said  Kitchen,  $3000  each ; 
to  Mrs.  Wardlaw,  the  use  of  $500  for  life,  and  at  her 
death,  to  her  children ;  to  Caroline  Bell  Wardlaw,  her 
daughter,  $4000 ;  Mary  Wardlaw,  another  daughter, 
$2000 ;  to  Caroline  Bell,  aforesaid,  $5000  in  trust  for 
the  education,  improvement  and  benefit  of  her  father's 
family ;  that  as  to  the  legacies  to  William  R.  Kitchen, 
in  case  he  should  die  before  the  testator,  they  should 
go  to  his  wife  for  life,  and  after  her  death  to  their  chil- 
dren ;  and  he  directed  his  executors  to  convert  the  rest 
residue  and  remainder  of  his  estate  into  money,  and 
after  payment  of  his  debts,  &c.,  that  it  be  given  to,  and 
divided  between  five  persons  named,  one  of  whom  was 
said  Kitchen,  in  proportion  to  the  legacies  given  to,  or 
in  trust  for  them  by  will,  to  be  added  as  an  increase 
thereof,  and  that  all  lapsed  legacies  be  included  in  that 
residuum ;  and  appointed  Kitchen  and  Henry  Booth  his 
executors. 

The  first  codicil  bears  date  24th  day  of  September^ 
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1873,  in  which  he  recites  the  fact  that  on  the  7th  day 
of  November,  1872,  he  had  made  the  codicil  which  he 
revokes ;  and  annuls  all  other  codicils  theretofore  made 
by  him,  and  revokes  the  appointment  of  Henry  Booth 
as  one  of  the  executors  of  his  will,  and  substitutes 
James  L.  Worth  as  executor  in  his  stead,  confirming 
the  appointment  of  said  Kitchen  as  such  executor,  and 
also  revokes  the  appointment  of  said  Booth  as  trustee 
in  favor  of  Harriett  Marshall,  and  substitutes  W. 
Kitchen  as  such  trustee,  and  he  revokes  the  legacy  of 
$7000  to  said  Booth  in  the  will,  and  the  legacy  of 
$3000  to  Ophelia  G.  Booth,  and  directs  that  said  Booth 
shall  have  the  privilege  to  bury  any  member  of  his 
family  in  testator's  lot  in  Greenwood  Cemetery ;  and 
gives  certain  other  legacies,  which  are  to  be  subject  to 
the  full  payment  of  the  legacies  given  in  his  will,  and 
provides  that  the  legacies  mentioned  in  the  codicil 
shall  be  paid  pro  rata^  in  the  event  that  there  shall  not 
be  sufficient  of  his  estate  to  pay  them  in  full;  and 
among  other  legacies,  he  bequeathed  the  sum  of  $2000 
to  Mr.  Kitchen  in  trust,  to  be  invested  for  the  main- 
tenance and  education  of  William  H.  Booth,  son  of 
Henry  Booth,  the  principal  sum  to  be  paid  to  him  on 
his  attaining  21  years  of  age;  also  $2000  to  said 
Kitchen,  in  trust  for  the  maintenance  and  education  of 
Ophelia  G.  Booth;  and  $2000  to  said  Kitchen,  in  trust 
for  Thomas  J.  Booth,  another  son,  upon  and  in  the 
same  manner  as  the  like  sum  to  said  Kitchen,  in  trust 
for  Ophelia,  and  William  H.  Booth,  payable  in  the 
same  manner ;  he  also  directs  his  executors  to  cancel 
and  destroy  all  notes  and  obligations  held  by  the  estate, 
made  by  Henry  Booth  and  Peter  G.  Marshall,  indi- 
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vidually,  or  in  the  firm  name  of  Booth  &  Marshall,  and 
directs  them  to  release  the  indebtedness  created  by 
paid  notes  and  obligations.  The  second  codicil,  being 
the  one  under  contest,  bears  date  July  6, 1874,  whereby 
he  revokes  the  privilege  given  by  said  codicil  to  Henry 
Booth  to  bury  his  family  in  his  lot  in  Greenwood 
Cemetery ;  he  also  revokes  the  legacy  of  $2000  given 
in  trust  to  said  Kitchen  for  said  Booth's  three  sons  and 
daughters.  Among  other  legacies,  he  gives  to  Anna 
L.  Kitchen,  daughter  of  William  Kitchen,  $2000 ;  to 
William  R.  Kitchen,  Jr.,  son  of  Kitchen,  and  John  H. 
Kitchen,  another  son,  each  $2000 ;  to  John  B.  Ward- 
law,  $3000;  Albert  D.  Wardlaw,  $3000;  Bessie 
Wardlaw  and  Cory  Wardlaw,  each  $1000;  to  Caroline 
B.  Wardlaw,  $5000  in  trust,  to  be  used  at  her  discre- 
tion for  the  relief  of  her  relatives,  and  he  revokes  the 
clause  of  his  codicil  directing  his  executors  to  cancel 
the  notes  and  obligations  of  Booth  and  Marshall,  and 
of  the  firm  of  Booth  &  Marshall,  and  directs  them 
to  release  Marshall,  but  collect  the  amount  due 
from  Booth  to  the  full  extent  of  the  law^  and  directs 
that  the  legacies  given  by  this  second  codicil  shall 
be  paid  in  the  same  manner  and  under  the  same 
conditions  as  those  given  in  the  first  codicil,  the 
legacies  of  the  will  to  be  first  paid  in  full,  and  the 
legacies  by  the  second  codicil  share  and  share  alike. 

It  is  conceded  by  counsel  for  the  contestants  that 
the  proof  of  the  due  execution  of  the  codicil  in 
question  is  sufficient,  and  in  reference  to  the  consider- 
ation of  the  testimony  in  the  case,  it  will  only  be 
necessary  to  extract  so  much  of  it  as  relates  to  the 
questions  above  suggested,  which  are  involved  in  this 
contest. 
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[After  a  review  of  the  testimony,  the  surrogate 
proceeded  as  follows :] 

A  careful  review  of  the  testimony  satisfies  me  that 
the  deceased,  at  the  time  when  he  executed  the  codicil 
in  question,  was  of  sound  and  disposing  mind,  and  that 
his  mental  faculties  at  that  time  had  not  become 
materially  impaired;  and  the  same  testimony  shows 
that  the  codicil  in  question  was  produced  before  the 
witnesses  by  deceased,  and  he  declared  it  to  be  a  codi- 
cil to  his  will ;  subsequently  showed  a  familiarity  with 
its  provisions,  explaining  its  purposes  and  the  reasons 
for  certain  changes  from  his  will  and  first  codicil ;  and 
that  he  read  the  whole  will  audibly  to  Mrs.  Pollock, 
iome  three  weeks  before  his  decease. 

The  only  question  therefore  left  to  be  determined 
is,  whether,  under  these  circumstances,  the  fact  that 
the  codicil  appears  to  be  in  the  handwriting  of  Mr. 
Kitchen,  whose  children  are  alleged  to  have  been  made 
greater  beneficiaries  than  they  would  have  been  but 
for  the  codicil,  raises  such  a  presumption  as  to  require 
further  proof  as  to  the  knowledge  of  the  testator  of 
the  provisions  of  his  will,  and  his  intelligent,  unbiassed 
disposition  of  his  estate. 

In  Barry  v.  Butlin  (1  Curteis,  637),  it  was  held  that 
the  onus  probandi,  in  every  case,  lies  upon  the  party 
who  propounds  a  will,  and  that  where  the  party  who 
prepares  a  will  takes  a  benefit  under  it,  this  is  a  cir- 
cumstance which  excites  the  suspicion  of  the  court, 
and  unless  that  suspicion  be  removed  the  court  will 
not  pronounce  in  favor  of  the  instrument.  In  that 
case,  the  will  was  prepared  by  the  deceased's  solicitor, 
under  which  he  took  considerable  benefit,  and  w^hich 
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excli^ded  testator's  only  son,  and  the  deceased  was  of 
weak  mind.  Baron  Parke,  in  discussing  this  rule,  says : 
*'  The  strict  meaning  of  the  term  onus  prohandi  is  this, 
that  if  no  evidence  is  given  by  the  party  on  whom  the 
burthen  is  cast,  the  issue  must  be  found  against  him. 
In  all  cases  this  onus  is  imposed  on  the  party  pro- 
pounding a  will.  It  is,  in  general,  discharged  by  proof 
of  capacity  and  the  fact  of  execution  from  which  the 
knowledge  of,  and  assent  to  the  contents  of  the  in- 
strument are  assumed,  and  it  cannot  be  that  the 
simple  fact  of  the  party  who  prepared  the  will,  being 
himself  a  legatee,  is  in  every  case  and  under  all 
circumstances  to  create  a  contrary  presumption,  and 
to  call  upon  the  court  to  pronounce  against  the  will, 
unless  additional  evidence  is  produced  to  prove  the 
knowledge  of  its  contents  by  the  deceased.  All  that 
can  be  truly  said  is,  that  if  a  person,  whether  attorney 
or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is, 
at  most,  a  suspicious  circumstance,  of  more  or  less 
weight,  according  to  the  facts  of  each  particular  case  j 
in  some  of  no  weight  at  all.  Nor  can  it  be  necessary 
that  in  all  such  cases,  even  if  the  testator's  capacity  is 
doubtful,  the  precise  species  of  evidence  of  the  de- 
ceased's knowledge  of  the  will  is  to  be  in  the  shape  of 
instructions  for,  or  reading  over  the  instrument.  They 
form,  no  doubt,  the  most  satisfactory — but  they  are  not 
the  only  satisfactory — description  of  proof  by  which 
the  cognizance  of  the  contents  of  the  will  may  be 
brought  home  to  the  deceased." 

In  that  case,  the  will  was  admitted  to  probate  on 
proof  of  the  alienation  of  the  testator  from  his  son, 
notwithstanding  the  testator  was  concededly  of  weak 
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capacity,  and  at  page  647,  the  same  learned  judge  says : 
"  Whitehead's  (the  counsel  who  drew  the  will)  author- 
ity and  power  over  his  master  (the  testator)  are  no 
doubt  sufficiently  established,  but  that  such  authority 
and  power  were  in  any  way  exercised  to  procure  this 
will  to  be  made,  is  only  conjecture,  and  there  is  nothing 
like  proof  of  authority  or  control  of  any  kind  on  the 
part  of  Butlin  or  Percy  "  (the  other  witness  named). 
It  follows,  as  it  would  seem,  that  the  mere  fact  of  the 
writer  of  the  will  taking  a  benefit  under  it,  does  not 
necessarily  require  proof  affirmative  that  the  testator 
knew  the  contents  of  the  will  or  gave  instructions  for 
its  draft.  But  the  undue  influence  and  importunity 
which,  if  they  are  to  defeat  the  will,  must  be  in  the 
nature  of  fraud  or  duress  exercised  on  the  mind  in  a 
state  of  debility. 

In  the  case  of  Delafield  v.  Parish  (25  JST.  T.,  9), 
which  has  been  considerably  misunderstood,  on  account 
of  the  very  imperfect  head  note  of  the  reporter,  the 
facts  were  that  the  testator,  in  full  health,  made  a  will, 
after  an  attack  of  paralysis,  from  which  time  his  wife 
was  hardly  ever  absent  from  his  presence,  and  she  and 
her  relatives  were  his  constant  companions  and  attend- 
ants, to  the  exclusion,  almost  wholly,  of  his  own 
relatives.  The  codicil  was  prepared  under  his  wife's 
suggestions,  which  was  executed  after  he  was  supposed 
to  have  recovered  from  the  severity  of  the  attack,  but 
which  was  subsequently  re-executed  on  account  of 
some  doubt  of  the  testator's  capacity  when  first  exe- 
cuted. Subsequently,  after  the  making,  with  the  aid 
of  her  brother,  an  estimate  of  his  estate,  his  wife 
drew  up  instructions  for  the   disposition  of  another 
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large  sum,  and  procured  counsel  to  draw  up  another 
codicil,  which  was  principally  for  her  benefit.  Subse- 
quently another  codicil  was  executed,  which  was  pre- 
pared by  the  same  counsel  under  the  like  injunctions 
from  the  wife,  which  revoked  the  residuary  gift  and 
devise  to  two  brothers  of  the  testator,  and  substituted 
the  wife  as  residuary  legatee.  It  also  appeared  that  the 
testator,  before  his  attack,  was  a  person  of  placid, 
courteous  manner,  with  great  command  of  his  temper, 
but  that  he  became  thereafter  transformed  into  a  rude, 
discourteous,  indelicate,  violent  man.  It  also  appeared 
that  he  had  a  great  affection  for  his  two  brothers,  the 
residuary  legatees  named,  and  that  he  never  changed 
in  his  apparent  affection  for  them,  and  that  testator, 
after  his  attack,  never  uttered  an  intelligent  word — 
that  his  wife  frequently  acknowledged  that  she  could 
not  understand  him.  In  affirming  the  judgment  of 
the  surrogate  rejecting  the  codicil,  a  majority  of  the 
court  concurred  in  the  following  propositions :  — 

That  at  common  law  and  under  our  statutes  the 
legal  presumption  is  that  every  man  is  compos  mentis, 
and  the  burthen  of  proof  that  he  is  not  rests  on  the 
party  who  alleges  that  an  unnatural  condition  of  mind 
exists  in  the  testator.  He  that  sets  up  the  fact  that 
the  testator  was  non  compos  mentis  must  prove  it ;  that 
in  law  the  only  standard  as  to  mental  capacity,  in  all 
who  are  not  idiots  or  lunatics,  is  found  in  the  fact 
whether  the  testator  was  compos  mentis  or  non  compos 
mentis,  as  those  terms  are  used  in  their  fixed  legal 
meaning. 

That  the  question  in  every  case  is,  had  the  testator 
compos  mentis  capacity  to  make  a  will,  not  had  he 
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capacity  to  make  the  will  produced.  If  compos 
mentis  J  he  can  make  any  will,  however  complicated ; 
if  non  compos  mentis^  he  can  make  no  will,  not  the 
simplest.  That  he  must  be  of  sound  and  discerning 
mind  and  memory,  so  as  to  be  capable  of  making  a 
testamentary  disposition  of  his  property  with  sane 
judgment,  with  reference  to  the  situation  and  amount 
of  such  property,  and  to  the  relative  claims  of  different 
persons  who  are,  or  might  be,  the  objects  of  his  bounty, 
and  the  scope  and  bearing  of  his  will ;  but  when  it  is 
sought  to  establish  a  posterior  will,  and  overthrow  a 
prior  one  made  by  the  testator  in  health  and  under 
circumstances  of  deliberation  and  care,  which  is  free 
from  all  suspicion,  and  when  the  subsequent  will  was 
i.\ade  he  was  in  enfeebled  health,  or  mistook  the  pro- 
visions of  the  first,  in  no  such  case  the  prior  will  is  to 
prevail,  unless  he  who  sets  up  the  subsequent  one  can 
satisfy  the  conscience  of  the  court  that  he  has  estab- 
lished the  will,  and  so  proven  it  to  speak  the  testator's 
intention  as  to  leave  no  doubt  that  it  does  so  speak 
it.  That  the  maxim  "  Qui  se  scripsit  hceredem  "  has 
imposed  by  law  an  additional  burthen  on  those  claiming 
to  establish  the  will,  under  circumstances  which  call  for 
the  application  of  that  rule,  and  the  court,  in  such  a 
case,  justly  requires  proof  of  a  more  clear  and  satis- 
factory character. 

Vreeland  v.  McClelland  (1  Bradf.j  393,)  was  a  case 
where  an  executor  of  an  estate,  who  had  never  ac- 
counted, but  kept  the  assets  in  his  hands,  and  paid  a 
small  sum  over  to  the  beneficiary,  who  was  of  intem- 
perate habits  and  weak  mind,  and  who  was  dependent 
upon  him  for  satisfaction  of  his  pecuniary  wants.    The 
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will  was  drawn  by  the  executor's  counsel,  by  which 
the  testator  gave  all  his  property  to  said  executor  and 
uncle,  and  immediately  after  the  execution  of  the  will 
the  executor  paid  to  the  testator  $500  for  the  ex- 
penses of  a  journey  he  was  about  to  take  to  Mexico. 
It  was  held  that  the  will,  ^having  been  made  under 
such  circumstances  —  drawn  in  favor  of  the  executor 
or  trustee  when  still  in  the  active  management  of  the 
estate — not  having  accounted  with  the  cestuis-que-trusty 
it  could  not  be  supported  without  satisfactory  evidence 
of  its  entire  fairness,  the  fiduciary  relation  between 
the  parties  creating  a  presumption  against  the  act. 
In  Mowry  v.  Silber  (2  Bradf.y  149,)  it  appeared  the 
will  was  made  discriminating  against  the  other  of  tes- 
tator's children  in  favor  of  a  daughter,  at  whose  house 
the  will  was  executed  under  the  supervision  of  her 
husband,  who  engaged  the  lawyer  to  draw  it,  arranged 
as  to  the  fee,  suggested  the  witnesses,  fixed  the  time 
of  execution,  &c.,  was  solely  present  when  the  in- 
structions were  given  and  when  the  will  was  read, 
though  one  of  the  testator's  other  daughters  was  in  the 
house  —  knowing  nothing  of  the  will  or  its  execution 
—  that  the  decedent  had  never  indicated  any  prefer- 
ence or  partiality  among  his  children.  He  lost  his 
wife,  which  greatly  affected  him ;  that  he  understood 
English  so  imperfectly  —  spoke  it  in  so  broken  a 
manner  —  that  it  was  difficult  to  understand  him,  and 
necessary,  in  order  to  hold  a  protracted  conversation, 
to  repeat  and  explain  frequently ;  that,  on  the  death 
of  his  wife,  he  surrendered  himself  to  melancholy 
despondency ;  his  memory  became  impaired ;  he  re- 
peated the  same  thing  several  times  in  the  course  of 
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the  same  conversation;  had  a  monomania  on  the 
subject  of  his  wife's  death.  The  learned  surrogate 
refused  the  probate. 

In  Tyler  v.  Gardiner  (35  N.  F.,  559,)  the  will  pro- 
pounded was  made  within  four  hours  of  the  decease  of 
the  testatrix,  Mrs.  Tyler.  The  principal  beneficiary, 
who  wrote  out  the  provisions  which  she  desired 
inserted  in  the  will,  wrote  to  the  lawyer  who  drew  the 
will,  directing  him  as  to  its  terms,  and  fixed  the  time 
for  him  to  call  with  it.  The  testatrix's  faculties  were 
enfeebled  by  long  and  wasting  disease ;  she  had  been 
under  the  controlling  influence  of  Mrs.  Tyler,  her 
daughter,  who  had  imbued  her  with  causeless  antip- 
athy to  her  only  son,  induced  her  to  expel  him  from 
her  house,  and  pursue  him  with  inveterate  accusations, 
and  the  will  involved  a  complete  revocation  of  inten- 
tion, the  entire  departure  from  her  previous  testa- 
mentary disposition,  and  was  made  under  a  mistaken 
impression,  recently  imbibed,  that  her  son  had  been 
unfaithful  and  fraudulent,  as  her  agent,  in  managing 
her  property ;  that  Mrs.  Tyler  was  poor,  and  the  dis- 
position of  her  property  was  grossly  unequal  and 
imjust.  It  was  held  that  these  facts  raised  a  pre- 
sumption of  undue  influence,  requiring  the  party  to 
whom  it  was  imputed  to  give  proof  to  repel  it. 

I  have  carefully  considered  the  authorities  cited  by 
the  contestant's  counsel,  and  upon  them  alone  I  should 
hesitate  to  hold  that  the  proof  in  this  case  is  insufficient 
to  admit  the  second  codicil  to  probate,  for  the  reason 
that  it  seems  to  me  that  there  can  be  no  reasonable 
doubt  of  the  clear  mental  soundness  of  the  testator  at 
the  time  when  it  was  executed,  because  there  is  no  proof 
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which  tends  to  show  undue  influence  exercised  upon 
the  mind  of  the  testator,  and  it  does  appear  uncontra- 
dicted that  subsequent  to  its  execution,  and  when  his 
mind  was  entirely.clear,  he  read  his  will  and  codicils  to, 
and  discussed  them  with,  Mr.  Kitchen  (one  of  his 
executors)  and  stated  the  reason  of  his  changed  pur- 
pose in  respects ito  Mr.  Booth  (the  contestant)  to  Miss 
Pollock,  nor  do  I  think  that  the  testimony  shows  the 
relation  of  Mr.  Kitchen  with  testator  to  be  either 
fiduciary,  influential,  or  confidential.  (Voorhees  v. 
Voorhees,  39  iV".  Y.,  463 ;  Marvin  v.  Marvin,  3  Abb. 
Ct  of  App.  DeCf  192 ;  Cristell  v.  Dubois,  4  Barb., 
393  ;  Darley  v.  Darley,  3  Bradf.y  481 ;  Lake  v.  Ranney, 
S3  Barb.,  49 ;  Van  Pelt  v.  Van  Pelt,  30  Id.,  134.)  The 
only  evidence  showing  that  relation  is  that -the  de- 
ceased frequently  visited  Mr.  Kitchen  at  the  bank  of 
which  he  was  president ;  that  Mr.  Kitchen,  while  he 
was  ill,  called  frequently;  and  that  the  testator,  in 
giving  reason  for  his  legacy  to  him,  stated  that  it  was 
because  he  had  served  him  faithfully  in  business  for 
twenty  years,  without  stating  the  manner,  (and  evi- 
dently he  had  never  been  in  Mr.  Dyer's  employment 
as  agent  or  otherwise) ;  and  that  when  his  property  was 
in  danger  of  being  confiscated  during  the  war,  it  was 
saved  through  Mr.  Kitchen's  influence.  From  the 
authorities  thus  far  considered,  I  am  unwilling  to  hold 
that  the  mere  fact  that  the  codicil  changes  the  pro- 
visions of  the  will  and  prior  codicil,  and  appears  to  be 
in  the  handwriting  of  one  of  the  principal  beneficiaries, 
raises  a  presumption  of  undue  influence  or  fraud,  which 
is  not  fully  overcome  by  the  clear  mental  capacity  of 
the    testator,  his   statement    of   the    reasons   of   the 
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change,  and  his  intelligent  discussion  of  its  provisions, 
after  he  had  read  them,  subsequent  to  its  execution. 
But  I  now  proceed  to  a  consideration  of  cases  which 
seem  to  make  for  the  probate  of  this  codicil  cited  by 
proponents'  counsel. 

In  Coffin  V.  Coffin  (23  JST.  JT.,  9),  Mr.  Justice  Com- 
stock  (at  page  13)  cites  the  case  of  Barry  v.  Butlin 
(above  cited)  with  approbation.  In  Leay craft  v.  Sim- 
mons (3  Brcidf.,  35,)  the  decedent  was  89  years  old; 
made  a  will  at  his  son's  residence,  which  appeared  to 
be  in  his  son's  handwriting,  and  was  executed  without 
the  knowledge  of  his  daughter  (his  only  other  child) ; 
but  the  proof  showed  that  the  decedent  was  of  un- 
doubted capacity.  It  appeared  that  the  son  had  acted 
as  his  agent,  and  took  the  largest  share  of  the  estate 
under  the  will;  that  testator  expressed  a  desire  to 
make  a  codicil,  in  order  to  enlarge  the  provisions  in 
favor  of  his  daughter,  and  so  stated  to  his  son,  who 
had  custody  of  the  instrument,  and  requested  him  the 
next  day  to  bring  it  with  him.  His  son  failed  to  come 
as  he  was  accustomed  to,  and  no  such  codicil  was 
executed.  It  was  held  that,  under  such  circumstances, 
it  was  proper  to  call  for  further  proof  of  recognition 
of  the  will  by  decedent.  Such  proof  was  furnished  by 
showing  that  he  spoke  of  the  terms  of  the  will  after 
its  execution,  although  he  expressed  a  desire  to 
change  it. 

In  Durling  v.  Loveland  (2  CurteiSy  225),  the  testator 
was  76  years  of  age,  of  doubtful  capacity,  whose  will 
was  prepared  by  a  solicitor,  who  was  appointed  ex- 
ecutor and  one  of  the  residuary  legatees.  The  will 
was  refused  probate,  because  the  court  held  that  there 
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was  no  proof,  except  the  bare  execution,  which  was  not 
sufficient ;  but  (at  page  227)  Sir  Herbert  Jenner  says : 
"  It  never  was  a  doctrine  of  this  court,  whatever  may 
have  fallen  from  this  chair,  that  without  reading  over, 
or  without  instructing,  it  is  impossible  to  pronounce 
for  such  a  will.  I  never  understood  the  doctrine  of 
this  court  to  go  beyond  this,  viz.,  that  it  is  a  circum- 
stance which  should  awaken  the  vigilance  and.  the 
jealousy  of  this  court  to  watch  and  see  whether,  by 
some  means  or  other,  knowledge  of  the  contents  was 
brought  home  to  the  deceased,  or  it  was  shown  that  it 
was  the  intention  of  the  deceased  to  make  such  dis- 
position of  his  property,  which  the  court  would  accept 
as  sufficient  proof,  notwithstanding  that  the  drawer  of 
the  will  took  considerable  benefit  under  it.  I  do  not 
apprehend  that  there  is  any  technical  rule  which 
requires  proof  that  the  will  has  been  read  by  or  to  the 
deceased,  or  that  it  was  prepared  from  instructions 
given  by  him."     (See  Jarman  on  WillSy  page  45.) 

In  Harrison  v.  Rowan,  (3  Washington  (7.  (7^,  580), 
the  court  says:  "It  is  not  necessary,  in  order  to 
establish  the  will,  that  the  person  claiming  under  it 
should  prove  that  it  was  read  over  to  the  testator  in 
the  presence  of  the  attesting  or  other  witnesses.  The 
law  presumes  in  general  that  the  will  was  read  over 
by  or  to  the  testator." 

In  reflecting  upon  the  very  forcible  and  somewhat 
severe  expression  of  the  testator  in  his  codicil  respect- 
ing the  enforcement  of  the  claim  against  Mr.  Booth,  I 
was  at  first  disposed  to  think  that,  taken  in  conjunction 
with  his  prior  legacies  to  him  and  his  children, 
the  revolution  in  his  intention  must  have  been  the 
result  of  some  prejudice  or  some  supposed  dereliction 
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on  Mr.  Booth's  part ;  but  upon  further  consideration, 
if ,  as  I  am  forced  to  conclude  from  the  evidence,  the 
testator  acted  with  deliberation  and  intelligence,  it 
seems  to  me  just  as  reasonable  to  suppose  that  some- 
thing had  occurred  between  him  and  testator  to 
alienate  the  mind  of  the  latter,  as  in  the  absence  of 
proof  to  assume  that  it  was  the  result  of  undue  influ- 
ence on  the  part  either  of  Mr.  Kitchen,  who  is  not 
abow^n  to  have  had  any  hostility  towards  Mr.  Booth, 
or  by  young  Wardlaw,  who  had  no  acquaintance  with 
him,  and  who,  as  a  young  man  of  twenty,  it  would  be 
absurd  to  suppose  had  intrigued  to  control  the  dis- 
position of  decedent's  property,  which  is  not  seriously 
claimed  by  contestants'  counsel. 

lo  establish  undue  influence  over  the  testator  at  the 
time  of  the  execution  of  his  will,  it  must  appear  that 
the  importunity  or  influence  was  such  as  to  deprive  him 
of  the  free  exercise  of  his  will.  (Gardiner  v.  Gardiner 
34  iV^.  Y.J  155,  and  other  cases  cited.) 

Undue  influence  is  such  as  to  impose  a  restraint  on 
the  will  of  the  testator,  so  as  to  prevent  him  from 
doing  what  he  wisiies  to  do,  or  forces  him  to  do  what 
he  does  not  wish  to  do. 

I  have  not  deemed  it  necessary  to  discuss  the 
question  raised  as  to  whether  Mr.  Kitchen's  family  will 
receive  more  or  less  by  reason  of  the  second  codicil, 
but  I  assume,  for  the  purposes  of  this  case,  that  his 
interest  and  the  interest  of  his  family  is  increased  by 
that  codicil,  and  if  it  were  not  so,  there  is  the  same 
difficulty  in  accounting  for  the  revolution  of  the  testa- 
tor's mind  and  purpose  in  respect  to  Mr.  Booth  and 
his  family,  and  which,  if  it  were  necessary  to  make  an 
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explanation  by  reason  of  the  impaired  faculties  of  the 
testator,  would  present  the  most  embarrassing  ques- 
tions in  the  case. 

Upon  the  best  and  most  thorough  consideration  of 
the  testimony  and  the  authorities  bearing  upon  the 
case  which  I  have  been  able  to  bestow,  I  cannot  resist 
the  conclusion  that  the  testator  was  of  sound  and 
disposing  mind,  free  from  undue  influence,  when  he 
executed  the  codicil  in  question,  and  that  he  had  full 
knowledge  of,  and  comprehended,  its  contents  and 
provisions. 

I  am  unable  to  deduce  from  the  numerous  authori- 
ties upon  the  subject,  the  principle  that  the  mere 
fact  that  the  subsequent  will  or  codicil  reverses  some 
of  the  provisions  of  the  prior  will  in  favor  of  one,  in 
whose  handwriting  such  subsequent  will  or  codicQ 
appears,  overcomes  the  legal  presumption  that  an 
intelligent  testator,  who  executed  a  will  according  to 
law,  understood  its  terms,  and,  in  the  absence  of 
alfirmative  proof  of  undue  influence,  executed  it  with- 
out restraint. 

Indeed  in  the  cases  where  the  maxim  "Qwi  se  scripsit 
hceredem "  has  been  held  to  impose  upon  the  propo- 
nent proof  of  a  more  clear  and  satisfactory  character, 
there  has  intervened  the  element  either  of  impaired 
faculties  or  weakened  mind,  or  some  affirmative  evi- 
dence tending  to  show  undue  influence  or  some 
intimate  relation  of  a  confidential  or  fiduciary  char- 
acter between  the  testator  and  the  writer  of  the  will. 

The  second  codicil  in  question  should  be  admitted 
to  probate. 

Order  accordingly. 
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New  Yobk  County.— HOK  D.  C.  CALVIN,  Subeogatb,— 

May,  1877. 

Gunning  v.  Carman. 

In  the  matter  of  the  final  accounting  of  Chakles  E. 
Carman,  as  trustee  under  the  will  of  Richard  F. 
Carman,  deceased. 

After  the  death  of  the  life  tenant,  an  assessment  on  the  estate,  levied  before 
his  death,  for  a  permanent  improvement,  was  paid,  with  interest,  by  the 
trustees  of  the  estate.  Held,  that  the  interest  on  the  assessment  from 
the  date  of  its  levy  to  the  death  of  the  life  tenant,  was  properly  charge- 
able to  him,  and  the  balance  of  interest  and  the  principal  of  the 
assessment,  to  the  remaindermen. 

This  was  a  proceeding  for  the  final  accounting  of 
Charles  E.  Carman,  trustee  under  the  last  will  and 
testament  of  Richard  F.  Carman,  deceased. 

The  trustee  filed  a  supplemental  account,  pursuant 
to  an  order  of  the  surrogate,  setting  forth  the  payment 
of  certain  assessments,  together  with  the  interest 
thereon,  amounting  to  $1977.96.  The  assessments 
were  levied  upon  certain  real  estate  belonging  to  the 
cestuis-que-trustj  purchased  by  the  trustees  on  fore- 
closure of  certain  property  forming  a  part  of  the  trust 
fund,  in  which  trust  fund  said  Charles  E.  Carman  had 
a  life  estate.  The  said  Carman  died  September  29, 
1876,  and  the  supplementary  account  charges  the 
estate  of  Charles  E.  Carman  with  the  interest  upon 
the  assessments,  from  the  date  when  they  were  levied 
to  the  time  of  said  Carman's  decease,  and  the  balance 
of  the  assessments  is  charged  against  the  two  children 
of  said  Carman,  who  are  entitled  under  the  will  to  the 
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trust  fund  and  property  after  said  Carman's  decease, 
making  the  charge  of  $91.76  against  the  executors  of 
said  Charles  E.  Carman,  the  life  tenant,  and  the  sum 
of  $943.10  to  each  of  the  children  of  said  Carman. 

It  was  objected  by  counsel  for  Mrs.  Gunning,  that 
the  mode  of  charge  is  contrary  to  law  and  the  practice 
in  such  a  case,  and  he  claims  that  the  trustees  should 
have  paid  the  assessments  when  they  Were  levied, 
which  would  have  been  prior  to  the  death  of  Charles 
E.  Carman,  and  that,  under  the  practice  prevailing, 
the  life  tenant  would  have  been  chargeable  with  the 
amount  computed  according  to  the  Northampton 
tables,  and  the  balance  chargeable  to  the  children  of 
said  Carman. 

E.  S.  Tan  WnmLS,  for  the  gtutrdians. 

JoNSSy  RoosBYSLrT  A  Cablbt,  fot  executoTS,  Ae. 

Ambbose  Monbll  and  Fbbderiok  GALLATm,  for  Lucene  (Running. 

0.  E.  Whitbhsad  and  F.  F.  Tax  Bbbyeeb,  for  other  intereated 
parties. 

The  Surrogate. — It  seems  to  be  conceded  by  the 
respective  counsel  that  the  real  estate  thus  assessed 
has  yielded  no  income  in  fact.  On  this  subject  the 
rule  is,  that  if  an  assessment  is  made  against  the  estate, 
or  something  in  the  nature  of  a  permanent  improve- 
ment  or  betterment  of  the  whole  estate,  so  that  it  may 
be  actually  and  equitably  divided  between  the  tenant 
for  life  and  remainderman,  the  equitable  tenant  for 
life  must  pay  interest  upon  all  incumbrances  upon  the 
estate,  to  the  extent  of  the  rents  and  profits,  which 
would  seem  to  indicate  that  in  the  absence  of  rents,  or 
profits,  or  income,  he  might  not  be  liable  to  pay  even 
interest.     {Perry  on  Trusts,  §  554.) 
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In  Plyinton  v.  The  Boston  Dispensary  (106  Ma88.f 
547,)  it  was  held  that  assessments  must  be  treated,  as 
between  the  tenant  for  life  and  remainderman,  as  an 
incumbrance  on  the  whole  estate,  to  which  the  tenant 
for  life  must  contribute  to  the  extent  of  the  interest 
during  his  life,  on  the  amount  paid  at  his  death,  the 
remainderman  to  bear  the  charge  of  the  principal,  and 
that,  in  case  of  incumbrance,  the  tenant  for  life  is 
bound  to  keep  down  the  interest,  the  principal,  upon 
the  discharge  of  a  mortgage,  to  be  paid  by  the  re- 
mainderman. Strict  adherence  to  the  rule  would 
require  the  tenant  for  life  to  pay  interest  on  the 
amount  during  his  life,  although,  for  convenience  of 
all  parties,  the  value  of  such  an  annuity  is  usually 
paid  at  once. 

In  Williams  v.  Cox  (3  JEdw.  Ch.^  178,)  it  was  held  that 
an  assessment  upon  testator's  realty  must  be  borne  by 
the  heirs ;  that  the  widow  could  only  be  required  to 
bear  one-third  of  the  interest  of  the  capital  of  the 
assessment  upon  the  lots  assigned  to  her  for  dower,  at 
7  per  cent.,  to  commence  from  the  confirmation,  or,  if 
not  confirmed  till  after  the  husband's  death,  then  from 
his  death.     (See  4  Kent's  Comm.y  75.) 

In  Swaine  v.  Ferine  (5  Johns.  Ch.y  482,)  it  was  held 
that  where  the  heir  has  redeemed  the  land  by  paying 
off  the  mortgage,  and  the  widow  files  her  bill  against 
him  for  dower,  she  is  to  contribute  by  paying,  during 
her  life,  to  the  heir,  one-third  of  the  interest  on  the 
amount  paid  by  him,  to  be  computed  from  the  time  of 
such  payment,  but  as  it  would  be  inconvenient  and 
embarrassing  to  charge  her  such  an  annuity,  the  value 
of  such  annuity  was  directed  by  the  Chancellor  to  be 
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ascertained  by  a  master  and  deducted  from  the  amount^ 
her  age  and  health  considered. 

In  Stilwell  v.  Doughty  (2  Bradf.,  311,)  it  was  held 
that,  the  testator  having  given  his  wife  the  income  of 
certain  real  estate,  the  assessment  having  been  levied 
upon  premises  for  a  permanent  improvement,  the  life 
tenant  should  pay,  annually,  interest  on  the  assessment; 
and  that  the  principal  should  be  charged  against  the 
remainderman.  This  was  decided  by  Surrogate  Brad- 
ford in  March,  1853.  (See  Fleet  v.  Borland,  11  Hoio. 
Fr.,  489.) 

In  the  Matter  of  Miller  (1  Tucker^  346,)  an  appor- 
tionment was  ordered  of  an  assessment  for  permanent 
improvements,  between  the  life  tenant  and  residuary 
devisee,  according^to  the  age  of  the  life  tenant.  That 
case  was  decided  in  1867,  but  makes  no  reference  to 
the  case  in  Bradford. 

From  the  several  authorities  cited  upon  this  subject, 
the  rule  is  to  be  deduced,  that  assessments  are  to  be 
apportioned  justly  and  equitably,  and  while  some  of 
the  cases  bear  the  construction  that  the  amount  to  be 
paid  by  the  life  tenant  is  to  be  determined  by  the 
Northampton  tables,  there  are  cases  where  present 
payment  is  provided  for,  and  before  the  termination  of 
the  life  tenancy,  in  which  case  it  is  necessary  to  resort 
to  the  probabilities  of  life  of  the  tenant,  and  to  fix 
the  amount  of  liability,  though  the  amount  of  liability 
should  be  computed  with  interest  upon  the  amount  of 
the  assessment. 

In  Stilwell  v.  Doughty  (^supra)  the  Surrogate  says : 
"Upon  the  supposition  of  a  benefit  accruing  to  the 
estate  by  the  improvement  for  which  the  assessment  is 
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laid,  the  life  tenant  has  only  the  use  of  the  improve- 
ments to  the  extent  of  the  annual  value,  and  not  of 
the  gross  charge.  So,  on  the  other  hand,  the  remain- 
dermen have  not  the  present  use,  and  will  derive  no 
advantage  until  the  estate  comes  into  possession.  It 
is  equitable  that  the  parties  should  bear  the  burthens 
in  proportion  to  their  interests.  I  think  the  life  tenant 
should  pay  the  annual  interest  on  the  assessment,  and 
that  the  principal  should  be  charged  against  the 
remaindermen." 

This  reasoning  seems  to  me  to  be  sound  and  satis- 
factory. The  interest  upon  the  assessment  appears  to 
be  the  best  measure  of  the  benefit  derived  by  the  life 
tenant,  by  his  enjoyment  of  the  improvement,  and 
when  his  tenancy  ceases,  the  remainderman  becomes 
possessed  of  its  permanent  benefit,  and  should  there- 
fore be  charged  with  its  full  amount  as  of  that  date. 

The  probabilities  arrived  at  by  the  Northampton 
tables  are  only  approximate,  and  adopted  from  the 
necessities  of  the  case,  and  in  particular  instances  do 
obvious  injustice.  In  this  case  the  uncertainty  of 
these  tables  need  not  be  incurred,  as  all  uncertainty 
has  been  providentially  resolved  by  the  death  of  the 
life  tenant. 

It  is  true  that  sometimes  equity  adjudges  a  thing  to  * 
have  been  done  when  it  ought  to  have  been  done,  but 
such  a  principle  should  never  be  invoked  to  produce 
an  inequitable  result,  and  certainly  any  resort  to  the 
tables,  which  would  impose  upon  a  life  tenant  the 
payment  of  interest  for  a  longer  period  than  he 
actually  enjoyed  the  estate,  would  be  inequitable,  and 
charging  him  for  the  use  of  what  he  did  not  enjoy,  for 
the  benefit  of  the  remainderman,  who  did  enjoy  it. 
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Regarding  the  assessment  as  an  incumbrance  on  the 
premises  for  the  permanent  benefit  of  the  estate, 
equity  seems  to  require  that  the  life  tenant  should 
pay  interest  upon  the  incumbrance  during  the  term  of 
his  enjoyment,  and  no  longer. 

I  am  of  the  opinion  that  the  account,  as  rendered, 
and  the  charges  made  to  the  respective  parties,  are 
equitable  and  just,  and  in  conformity  to  the  settled 
principle  promulgated  in  such  cases. 

Order  accordingly. 


<••»» 
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Reeve  v.  Crosby. 

In  the  matter  of  the  probate  of  the  last  wilt  and  testor 
ment  of  Anna  M.  Dennis,  deceased. 

On  the  probate  of  a  will,  the  testimony  of  persons  other  than  the  sub* 
scribing  witnesses,  may  be  adduced  to  prove  its  due  execution,  although 
the  subscribing  witnesses  are  neither  dead  nor  non-resident  nor  insane. 

A  person  named  as  executor  in  a  will,  is  not  a  party  to  the  probate  of  the 
will  so  as  to  exclude  him  (under  §  809  of  the  Code  of  Procedure)  from 
testifying  to  personal  transactions  and  communications  between  himself 
and  the  deceased  in  regard  to  the  execution  of  the  will. 

The  fact  that  an  executor  is  entitled  to  commissions  for  his  services  as 
such,  does  not  make  him  a  beneficiary  under  the  will,  and  he  is  not 
therefore  such  a  person  interested  in  the  event  of  the  application  for 
probate  of  the  will,  sts  is  a  legatee  or  devisee,  so  as  to  make  him  a  party 
to  the  proceedings  within  §  399  of  the  Code  of  Procedure. 

And  even  though  by  the  will  the  person  named  as  executor  is  given  a  fixed 
sum  (in  addition  to  what  he  may  become  entitled  to  as  commissions) 
for  his  seiTices  *Mn  taking  care  of  and  settling  the  estate,''  this  does 
not  make  him  interested  In  the  event  of  the  probate  proceedings  as  a 
legatee  under  the  will,  since  he  is  to  render  services  for  the  sum  given 
him. 
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Eren  did  this  make  him  a  party  to  the  proceedings,  a  release  to  the  estate 
ol  his  claim  to  the  sum  given  him  by  the  will,  would  remove  his  interest, 
and  make  him  uninterested,  and  allow  him  to  testify  free  from  the 
restrictions  of  §  399  of  the  Code. 

It  teems  that  a  legatee  under  a  will,  who  is  not  a  subscribing  witness  to  it, 
but  who  was  present  when  it  was  executed,  may  give  evidence  on  the 
probate  of  the  will,  of  wliat  he  saw  the  testator  do  at  the  time  of  signing 
it,  and  what  he  heard  him  say  to  the  subscribing  witnesses;  that  such 
matters  are  not  personal  transactions  or  communications  between  the 
witness  and  the  deceased. 

Jt  seems  that  such  a  witness  may  {e.  g.)  testify  that  he  asked  the  testator  if 
he  declared  the  instrument  he  had  signed  to  be  his  last  will  and  testa- 
ment, and  that  he  answered  ''yes." 

Where  testimony  on  the  probate  of  a  will  has  been  commenced  before  a 
surrogate,  and  his  term  of  office  expires,  or  he  dies  before  the  testimony 
is  completed,  his  successor  in  office  need  not  take  the  testimony  de  novo, 
but  under  the  power  to  complete  unfinished  business,  conferred  by  2  R. 
S.  223  §  11,  (which  provides  that  'Uipon  the  office  of  any  surrogate  be^ 
coming  vacant,  his  successor  shall  have  power  and  authority  to  com* 
plete  any  business  that  may  have  been  begun  or  that  was  pending 
before  such  Surrogate  ")  he  may  complete  the  taking  of  the  testimony 
and  consider  it  in  connection  with  what  was  taken  before  his  prede- 
cessor in  offiee,  and  upon  the  testimony  taken  before  his  pi*edecessor 
and  that  taken  before  himself,  he  may  reject  or  admit  the  will  to 
probate. 

It  is  not  necessary  that  a  testatrix  should;  fai  so  many  words,  declare  the 
instrument  to  be  her  will,  but  if  she  is  asked  if  she  does  declare  it  to 
be  such  will,  and  answers  in  the  affirmative,  this  is  sufficient. 

The  fact  that  the  draftsman  of  a  will  takes  a  legacy  under  it,  is  suspicious 
only  in  connection  with  other  circumstances  indicative  of  fraud,  and 
where  the  draftsman  and  legatee  was  a  lawyer  of  high  professional 
standing,  who  released  his  legacy  to  the  estate  upon  the  admission  of 
the  will  to  probate  being  contested.  Held  that  there  was  no  ground  for 
regarding  his  testimony  in  regard  to  the  execution  of  the  will  with 
suspicion. 

This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  Anna  M.  Dennis,  deceased. 

The  testatrix  executed  her  will,  bearing  date  April 
1, 1873,  which  was  witnessed  by  J.  W.  Stronach  and 
Annie  Kirk.  Under  date  of  November  18,  1874,  she 
executed  a  codicil  witnessed  by  Dr.  Stronach  and 
William  B.  Crosby,  Esq.,  and  on  the  6th  day  of  July, 
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1875,  she  executed  another  codicil,  by  which  she  re- 
voked the  first,  and  which  was  witnessed  by  Mary  Kirk 
and  Ann  J.  Kirk.  Thomas  A.  Reeve,  a  nephew  of 
the  decedent,  contested  the  probate  of  the  said  will 
and  second  codicil.  By  the  will,  among  other  things, 
John  P.  Crosby,  Esq.,  was  appointed  sole  executor, 
and  he  was  directed  to  retain  out  of  the  estate  $500 
for  his  services  in  taking  care  of  and  settling  the 
estate,  in  addition  to  the  fees  to  which  he  would  be 
entitled  as  executor. 

Thos.  S.  Wozj*,  fw  the  contestant 
FoBDHAM  MoBBis,  foT  tkc  proponcnL 

The  Surrooatb.  —  The  testimony  was  commenced 
before  the  late  Surrogate,  which  was  suspended  on  the 
executor,  Mr.  Crosby,  being  offered  as  a  witness  for 
the  probate,  on  the  objection  of  the  contestant's 
counsel  that  he  was  a.  legatee  under  the  will,  and  an 
executor,  and  therefore  not  competent  as  a  witness, 
though  he  had  executed  and  delivered  a  release  of 
all  his  interest  in  the  estate,  and  it  was  urged  by 
the  contestant's  counsel  that  it  was  not  competent  to 
give  evidence  of  the  execution  of  the  will  by  any  other 
witnesses  than  the  subscribing  witnesses. 

These  questions  were  considered  and  passed  upon 
by  me  before  the  further  progress  of  the  probate 
proceeding,  but,  for  the  purpose  of  clearness  and 
completeness  in  the  determination  of  the  various 
questions  involved  in  this  case,  I  shall,  in  this  final 
determination,  consider  them  in  their  order. 

I  entertain  no  doubt  that  evidence  to  support  the 
due  execution  of  the  will,  other  than  that  given  by 
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the  subscribing  witnesses,  may  be  adduced,  though  the 
subscribing  witnesses  are  neither  dead,  non-resident,  or 
insane.  (Trustees  of  the  Theological  Seminary  v.  Cal- 
houn, 25  N.  r.y  422 ;  Peebles  v.  Case,  2  Brad/.^  226.) 
It  seems  to  me  equally  clear  that  the  mere  fact  of  Mr. 
Crosby  being  an  executor,  does  not  exclude  him  as  a 
witness.  (McDougal  v.  Laughlin,  20  Barh.,  238.)  In 
that  case  it  was  held  that  an  executor  and  trustee, 
having,  as  a  witness,  proved  the  will,  did  not  thereby 
forfeit  his  appointment  as  executor,  or  the  legacies  given 
to  him  as  trustee,  and  in  further  commenting  upon  the 
case,  the  court  says :  "  The  only  question  in  this  case 
is  whether  the  legacies  or  appointment  is  beneficial  to 
Cassidy  [the  executor  or  trustee] .  Clearly,  nothing  is 
given  to  him,  nor  is  any  appointment  conferred  upon 
him  for  his  own  personal  use ;  all  is  fiduciary  for  the 
benefit  of  others ;  he  will  be,  it  is  true,  entitled  to  the 
commissions  allowed  by  statute,  but  that  is  by  way  of 
composition  for  his  services,  and  not  a  gift  under  the 
will.  Payment  for  services  is  never  considered  as  a 
gratuity;  it  is  undoubtedly  beneficial  to  him  —  an 
employment  for  a  reasonable  compensation — but  the 
benefit  is  not  of  a  character  to  disqualify  the  witness, 
and  it  is  to  such  only  that  the  statute  refers." 

The  Revised  Statutes  declare  that  devises  in  trust 
are  not  necessarily  beneficial.  (1  Bev.  Stat^  682,  §  79.) 
They  define  a  beneficial,  general,  or  special  power  to 
be  when  no  person,  other  than  the  grantee,  has,  by 
the  terms  of  its  creation,  any  interest  in  its  execution. 
It  is  apparent,  therefore,  that  Mr.  Crosby,  because  he 
is  executor,  cannot  be  held  to  be  beneficially  interested. 

The  next  question  which  has  been  discussed^  and 
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requiring  determination,  is  whether  the  gift  to  Mr. 
Crosby  of  $500,  "for  his  services  in  taking  care  of 
and  settling  the  estate,"  in  addition  to  the  ordinary 
fees  to  which  he  would  be  entitled  as  executor,  consti- 
tutes him  an  interested  party  in  the  probate  of  tlie 
will,  so  as  to  exclude  him  as  a  witness  to  "any 
communication  or  transaction."  As  that  sum  is  given 
as  additional  compensation  to  the  executor,  it  partakes 
of  the  same  character  as  a  commission  provided  by 
statute,  and  I  am  of  the  opinion  that,  under  the 
authority  of  McDonough  v.  Laughlin  (above  cited), 
Mr.  Crosby  had  not  such  a  beneficial  interest  as  to 
exclude  him  as  a  witness,  if  he  had  not  executed  the 
release,  but  it  is  quite  clear  that  if  it  were  otherwise, 
the  release  obviated  the  objection, 

I  am,  however,  desired  by  the  respective  counsel  to 
consider  the  question  as  though  the  sum  given  to  the 
executor  were  clearly  a  bequest  in  the  ordinary  sig- 
nification of  the  term,  and  as  though  no  release  had 
been  executed. 

Section  399  of  the  Code  of  Procedure  does  not,  in 
my  opinion,  exclude  the  testimony  of  Mr.  Crosby, 
though  he  is,  in  the  ordinary  sense,  a  party  to  the 
proceedings  and  interested  in  the  amount  thereof. 
The  proof  sought  to  be  made  by  the  witness,  as  to  the 
proper  execution  of  the  instrument,  does  not  fall  within 
the  prohibition  of  that  section,  for  it  cannot  be  truly 
said  that  the  act  of  execution  and  publication  of  the 
instrument,  and  the  testator's  request  to  the  witness 
to  subscribe  as  such,  were  personal  transactions  or 
communications  between  the  witness,  Mr.  Crosby,  and 
the  deceased. 
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The  mere  fact  of  a  bequest  to  a  witness  does  not,  in 
my  opinion,  amount  to  a  transaction  between  the 
testator  and  the  legatee.  If  so,  a  bequest  to  an  entire 
stranger,  who  was  absent  at  the  time  of  the  execution 
of  the  will,  and  who  was  in  profound  ignorance  of  any 
intention  to  execute  a  will,  would  make  him  an  un- 
conscious transactor  with  the  testator,  nor  do  I  think 
that  a  communication  by  the  testator  with  the  sub- 
scribing witness,  in  the  presence  and  hearing  of  a  third 
party,  constitutes  a  "communication  between  the 
witness  and  deceased." 

It  has  often  been  held,  under  the  section  referred 
to,  that  it  does  not  exclude  a  party  from  testifying  to 
the  particulars  of  transactions  which  took  place  be- 
tween the  deceased  and  another  person,  in  the  presence 
of  the  witness,  who  is  asked  to  testify  in  respect  to 
it.  (Lobdell  v.  Lobdell,  36  iV.  JT.,  327 ;  Simmons  v. 
Sisson,  26  i\r.  T.,  264.)  Under  these  authorities,  I 
entertain  no  doubt  that  Mr.  Crosby,  although  executor 
and  legatee,  is  admissible  as  a  witness  to  prove  the 
execution  of  the  will  in  question. 

The  testimony  as  to  the  execution  of  the  will  and 
codicils  is  as  follows:  Dr.  Stronach  testifies,  in  sub- 
stance, that  he  saw  the  testatrix  sign  the  will ;  that  J. 
P.  Crosby,  Esq.,  who  drew  it,  called  the  attention  of 
the  testratrix  to  the  document,  said  that  it  was  her 
last  will  and  testament,  and  that  she  agreed  to  that, 
and  that  Miss  Kirk,  the  other  witness,  he  thinks  was 
present  at  the  time,  but  is  not  sure ;  that  he  signed  his 
name,  as  a  witness,  in  the  presence  of  the  testatrix ; 
that  Mr.  Crosby,  jast  as  witness  was  about  to  sign, 
said  to  testatrix:    "^  You  acknowledge  this  to  be  your 
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last  will  and  testament?  "  that  she  assented  to  it ;  that, 
at  the  execution  of  the  first  codicil,  Mr.  Crosby  made 
the  usual  explanation,  and  said  to  her:  "You  ac- 
knowledge this  to  be  your  signature  to  the  codicil  to 
your  will  ?  "  or  something  to  that  effect,  and  that  she 
agreed  to  it;  that  Mr.  Crosby,  the  other  subscribing 
witness,  was  present  at  the  time,  the  witness  saw  him 
sign  it,  as  a  witness,  and  he  himself  signed  it  in  the 
presence  of  the  said  Mr.  Crosby.  On  cross-examinar 
tion  the  witness  testified  that  he  did  not  remember  the 
testatrix  asking  him  to  sign  the  will,  or  that  she  said 
that  it  was  a  will,  but  that  she  said  it  was  her  signa- 
ture; that  the  question  was  asked  by  Mr.  Crosby 
whether  she  acknowledged  that  to  be  her  signature  to 
her  last  will,  and  that  she  answered,  "Yes."  That 
occurred  after  she  had  signed  the  instrument.  The 
will  was  read  by  Mr.  Crosby,  but  he  does  not  remember 
that  testatrix  said  the  words,  "  This  is  my  codicil,"  and 
he  thought  the  attestation  clause  was  read  to  him 
before  he  signed  it. 

Annie  Kirk,  the  other  subscribing  witness,  testified 
that  she  did  not  remember  seeing  the  testatrix  sign 
the  paper;  that  Mr.  Crosby  requested  her  to  sign  in 
the  presence  of  the  testatrix  and  the  other  witness ; 
that  he  asked  her  if  she  would  sign  it,  and  said  that  it 
was  Mrs.  Dennis's  will,  that  it  was  her  last  will  and 
testament,  and  that  she  desired  her  to  sign  it,  as  a 
witness,  and  that  the  testratrix  assented;  that  sh^ 
signed  the  second  codicil  in  the  presence  of  the  testa- 
trix, of  Mr.  Crosby,  and  her  mother,  Mary  Kirk,  and 
that  the  testatrix  asked  her  if  she  would  sign  the 
codicil,  which  she  declared  to  be  a  codicil  to  her  will. 
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On  cross-examination,  she  testified  that  she  saw  Doctor 
Stronach  sign,  as  a  witness ;  that  Mr.  Crosby  read  the 
codicil,  and  said  it  was  a  codicil,  in  the  presence  of  the 
deceased,  and  asked  her  if  it  was  her  last  will  and 
testament,  and  that  she  said,  "  Yes ;  '*  that  he  used  the 
word  "  codicil,"  and  she  answered,  "  Yes." 

William  B.  Crosby,  Esq.,  one  of  the  subscribing 
witnesses  to  the  first  codicil,  testified  that  he  subscribed 
it,  as  a  witness,  in  the  presence  of  Dr.  Stronach,  who 
subscribed  it  in  his  presence ;  that  his  father,  J.  P. 
Crosby,  asked  the  testatrix  whether  it  was  a  codicil 
to  her  last  will  and  testament,  and  whether  she 
declared  it  to  be  such,  and  whether  she  requested  Dr. 
Stronach  to  sign  the  same,  as  a  Avitness;  that  she 
replied  that  she  did ;  and  they  signed  the  codicil  in  the 
presence  of  the  testatrix,  and  of  each  other,  and  she 
had  already  signed  the  codicil. 

Mary  Kirk,  a  subscribing  witness  to  the  second 
codicil,  testified  that  the  testatrix  asked  her  to  sign ; 
that  Mr.  Crosby  read  the  part  she  was  to  sign,  which 
was  done  in  the  presence  of  the  testatrix  and  the 
other  subscribing  witness,  her  daughter  Annie ;  that 
she  saw  the  testatrix  sign  the  codicil,  and  they  signed 
and  subscribed,  as  witnesses,  in  her  presence,  and  in 
the  presence  of  each  other. 

John  P.  Crosby,  E.sq.,  the  attorney  who  drew  the 
will  and  codicil,  and  was  present  at  their  execution, 
and  requested  the  attendance  of  the  respective  wit- 
nesses at  the  desire  of  the  testatrix,  testified  that  he 
'•'aw  her  sign  the  will  in  the  presence  of  the  witnesses, 
»vho  requested  them  to  subscribe  through  him,  they 
.)eing  present ;  that  he   said :    "  Mrs.  Dennis,  do  you 
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request  these  parties  to  witness  your  will?"  and  she 
answered :  "  Yes ; "  that  he  asked  her  if  she  declared 
it  to  be  her  last  will  and  testament,  in  the  presence  of 
all  the  witnesses,  in  the  case  of  the  will,  and  in  the 
case  of  the  codicil — whether  she  declared  it  to  be  a 
codicil  to  her  last  will,  and  to  the  last  codicil — 
whether  she  declared  it  to  be  a  revocation  of  her 
codicil,  to  all  of  which  she  said,  "  Yes ; "  that  he  and 
the  witnesses  were  then  present,  and  that  he  saw  them 
sign  in  the  presence  of  each  other,  and  in  the  presence 
of  the  testatrix ;  that  the  testatrix  appeared  to  be  of 
perfectly  sound  mind  at  the  several  times  when  the 
will  and  codicils  were  executed. 

The  contestant  moved  that  the  probate  be  denied, 
on  the  ground :  First,  that  the  testimony  of  the  sub- 
scribing witnesses,  and  that  portion  of  the  testimony 
of  John  P.  Crosby,  which  was  taken  before  the  late 
surrogate,  cannot  be  considered  on  the  question  of 
probate,  and  that  only  such  testimony  as  has  been 
taken  before  the  present  surrogate  can  be  considered 
as  testimony  in  the  case,  and  that  that  does  not  show 
the  due  execution  of  the  will,;  that  the  probate  should 
be  refused,  because  all  the  witnesses  have  not  been 
examined  before  the  present  incumbent.  Second,  that 
there  is  no  proof  by  the  subscribing  witnesses  that 
the  testatrix  declared  the  instrument  propounded 
as  a  will  to  be  her  last  will  and  testament,  in  the 
presence  of  both  the  witnesses  ;  that  the  testatrix  did 
not  subscribe  or  acknowledge  the  will  in  their  presence, 
or  request  them  to  subscribe  as  witnesses;  that  Mr. 
Crosby  being  beneficially  interested  in  the  will,  his 
testimony  should  be  regarded  with  suspicion,  and  the 
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same  objection  is  taken  to  the  execution  of  the  two 
codicils. 

To  hold  that  the  proceedings  must  commence  de 
novo,  because  of  the  decease  of  my  predecessor,  would 
result  practically  in  a  dangerous  disturbance  of  the 
business  of  the  surrogate  at  every  occasion  of  a  new 
incumbent,  and  as  the  office  does  not  die  or  expire 
with  an  incumbent,  reason  would  dictate  that  the 
power  to  continue  proceedings  should  rest  with  the 
new  incumbent;  he  should  proceed  with  them  from 
the  point  where  they  were  left  by  the  late  surrogate. 

But  we  are  not  left  to  a  mere  logical  deduction  as 
to  such  authority.  The  Remsed  Statutes  provide  that 
upon  the  office  of  any  surrogate  becoming  vacant,  his 
successor  shall  have  the  power  and  authority  to  com- 
plete any  business  that  may  have  been  begun,  or  that 
was  pending  before  such  surrogate,  and  under  this 
statute  there  seems  to  be  no  doubt  of  the  authority  of 
the  present  surrogate  to  continue  the  proceedings  in 
this  matter  from  the  point  where  they  were  left  by  his 
predecessor,  and  I  am  inclined  to  the  opinion  that  it  is 
broad  enough  to  meet  every  possible  exigency  liable 
to  arise  in  respect  to  the  proceedings  of  this  court, 
commenced  by  any  predecessor,  left  unfinished,  and 
that,  so  far  from  the  statutes  which  have  been  since 
enacted,  authorizing  an  incoming  surrogate  to  sign 
decrees,  &c.,  with  the  date  of  signature  to  such  as 
have  been  made  and  not  signed  by  his  predecessor, 
resolving  any  uncertainties,  they  may  serve  rather  to 
throw  doubt  upon  the  subject  by  limiting  the  authority 
to  particular  records,  &c.,  which  may  be  thus  signed, 
while  the  general*  statutes,  by  necessary  implication, 
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authorized  the  completion,  by  signature  or  otherwise, 
of  any  proceeding  left  incomplete  by  an  outgoing 
surrogate. 

As  to  the  objection  that  the  will  and  codicils  have 
not  been  sufficiently  proved,  the*  only  question  that 
can  arise  as  to  the  due  execution,  independent  of  the 
testimony  of  J.  P.  Crosby  Esq.,  is  as  to  the  subscrip- 
tion of  the  witnesses  to  the  will,  as  all  the  witnesses 
substantially  agree  that  the  will  and  codicils  were 
declared  to  be  such  by  the  testatrix,  in  the  presence 
of  the  several  witnesses,  and  that  the  testatrix  ac- 
knowledged her  signature  at  the  time,  or  actually 
signed  in  their  presence. 

There  is  some  uncertainty  on  the  testimony  whether 
the  testatrix,  in  so  many  words,  declared  the  instru- 
ment to  be  her  last  will  and  testament,  but  the  enquiry 
whether  she  did  so  declare  it,  w^as  made  by  Mr.  Crosby, 
and  she  answered  in  the  affirmative,  and  it  is  well 
settled  that  it  is  not  necessary  for  a  testator  to  formally 
repeat  the  words ;  it  is  enough  if  he  substantially 
adopts  the  language  of  another,  used  in  his  presence 
and  hearing.     (McDonald  v.  Loughlin.  20  Barh,,  238.) 

Some  of  the  witnesses  seem  to  be  uncertain  in 
refepect  to  some  of  the  requirements  of  the  statutes 
relating  to  the  execution,  while  others  clearly  testify 
to  their  performance. 

In  Lewis  v.  Lewis  (11  iV.  T.  220,)  it  was  held  that 
the  mere  want  of  recollection  on  the  part  of  the  sub- 
scribing witnesses,  as  to  the  prescribed  formalities, 
would  not  invalidate  the  instrument  as  a  will,  if  it  be 
established  by  other  evidence  that  it  was  executed 
according  to  the  statute. 
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As  to  the  subscribing  of  the  witnessles  to  the  will, 
which  is  left  in  doubt  by  Dr.  Stronach,  it  will  be  ob- 
served that  Annie  Kirk,  a  subscribing  witness,  testifies 
as  follows:  ^'He  (Mr.  Crosby)  asked  me  if  I  would 
sign  it;  that  was  when  he  mentioned  that  it  was  a 
will ;  that  it  was  her  last  will  and  testament ; "  also 
that  Mrs.  Dennis  desired  her  to  sign  that  will  as  a 
witness;  that  testatrix  assented  to  it,  and  that  Dr. 
Stronach  was  there  at  the  time,  and  thereafter  sub- 
scribed as  a  witness. 

In  Orser  v.  Orser  (24  iV.  JT.,  51,)  it  was  held  that  a 
will,  duly  attested  on  its  face,  the  signatures  to  which 
are  genuine,  may  be  admitted  to  probate,  although 
none  of  the  subscribing  witnesses  are  able  to  swear, 
from  recollection,  that  the  formalities  required  by  the 
statute  were  complied  with,  even  although  some  of 
them  should  swear  positively  that  they  were  not,  if 
the  other  evidence  warrants  the  inference  that  they 
were.  In  that  case  one  of  the  two  witnesses,  who  had 
been  in  the  habit  of  drawing  wills,  and  was  familiar 
with  the  requisites  essential  to  their  due  execution, 
and  in  whose  handwriting  the  certificate  was,  was 
dead.  The  living  witness  testified  that  the  will  was 
not  signed,  or  the  signature  thereto  acknowledged,  in 
his  presence,  and  that  it  was  not  declared  by  the  tes- 
tator to  be  his  will. 

Under  these  authorities,  I  am  quite  clear  that  there 
is  sufficient  proof  of  the  request  of  the  te^ator  to  the 
subscribing  witnesses  to  answer  the  requirements  of 
the  statute,  independent  of  the  testimony  of  Mr. 
Crosby  (the  counsel  who  drew  the  will  and  attended 
to  its  execution) ;  but  with  his  testimony,  the  proof 
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seems  entirely  clear,  and  there  is  no  circumstance 
which  could  affect  the  credibility  of  Mr.  Crosby  in  the 
testimony.  It  is  true  that,  by  the  will,  he  takes  $500 
as  a  compensation  for  the  performance  of  his  duty  as 
executor.  But  the  fact  that  the  draftsman  of  the  will 
takes  a  legacy  under  it,  is  suspicious  only  in  connection 
with  other  circumstances  indicative  of  fraud  or  undue 
influence,  and  in  this  case  there  are  no  such  suspicious 
circumstances,  and  the  well  known  professional  good 
name  of  Mr.  Crosby  renders  it  unnecessary  that  the 
question  should  be  considered ;  besides,  his  release  of 
his  interest  in  the  estate,  obviated  the  objection,  if  it 
existed. 

For  these  reasons,  I  held  the  evidence  sufficient  to 
prove  the  due  execution  of  the  will,  denied  the  motion 
to  dismiss,  and  additional  testimony  was  given  in  the 
case. 

[After  reciting  the  testimony,  the  surrogate  pro- 
ceeded :] 

The  testimony  adduced  by  the  contestant  does 
not  show  any  lack  of  mental  capacity  on  the  part  of 
the  testatrix  when  she  executed  the  instrument  in 
question,  and  on  that  testimony  alone  no  presumption 
against  its  validity  could  be,  in  my  opinion,  predicated, 
and  it  appearing  that  the  testatrix  was  of  sound  and 
disposing  mind  at  the  time  of  the  execution  of  the 
will,  that  it  was  drawn  under  her  instruction,  and 
was  read  to  her,  overcomes  any  possible  presumption 
against  it,  arising  from  the  counsel  taking  the  legacy 
of  $500  to  himself. 

The  will  should  therefore  be  admitted  to  probate. 
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New  York  County.  —  HON.  D.  C.  CALVIN,  Surrogate.— 

June,  1877. 

Stinde  v.  Goodrich. 

In  the  matter  of  the  application  of  Augusta  Stinde 
and  others  to  have  William  W.  Goodrich  account 
as  administrator  of  the  estate  of  Joseph  R.  Walter, 
deceased  J  and  for  an  order  of  distribution. 

When  several  persons,  some  male  and  others  female,  perish  in  a  common 
catastrophe,  e.  g,^  loss  of  a  vessel  at  sea,  and  there  is  no  positive  evi- 
dence as  to  which  perished  first,  there  is  no  presumption  that  the 
males  survived  longest,  but  it  will  be  presumed  that  they  all  perished 
together.    So  held,  in  the  case  of  a  mother  and  an  infant  son. 

The  petition  of  Augusta  Stinde,  Conrad  R.  Stinde 
(her  husband),  William  Whist,  Adel  Krone,  Fritz  Koch 
and  Elsie  Koch,  as  sole  next-of-kin  of  the  decedent, 
who  died  May  8,  1875,  intestate  —  about  seven  years 
old  —  stated  that  all  the  petitioners,  except  Conrad  R. 
Stinde,  are  the  brothers  and  sisters  of  Charles  W. 
Walter,  deceased  (the  father  of  the  intestate),  and 
that  decedent  left  no  near  relative,  nor  any  other  of 
like  degree ;  that  letters  of  administration  upon  de- 
cedent's estate  were  issued,  more  than  a  year  ago,  to 
William  W.  Goodrich;  that  the  administrator,  soon 
after  his  appointment,  received  upwards  of  $15,000 
belonging  to  the  estate,  which  remained  in  his  hands, 
and  that  there  were  no  debts  or  claims  against  the 
said  estate ;  that  petitioners  had  applied  to  the  admin- 
istrator for  an  accounting,  and  for  a  payment  of  some 
part  of  the  personal  property  due  to  them,  and  the 
administrator  had  refused,  and  prayed  an  accounting 
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and  payment.  The  same  petitioners  set  forth  the  same 
facte  in  the  matter  of  the  estate  of  Mary  R.  Walter, 
deceased,  and  prayed  the  same  relief. 

The  administrator  submited  an  affidavit  answering 
both  petitions,  stating  that  he  had  received  upwards  of 
^17,000  belonging  to  the  estates  respectively;  had 
advertised  for  claims,  and  no  claim  has  been  pre- 
sented, except  by  Joseph  Ridgway  and  others,  admin- 
istrators of  Mary  Ridgway,  for  the  support  and 
maintenance  of  decedents,  which  had  been  referred ; 
that  he  was  ready  and  willing  to  file  an  account ;  that 
the  estate  consisted  of  money,  which  the  decedent, 
Mary  R.  Walter,  inherited  under  the  will  of  her  grand- 
father, being  a  trust  fund,  the  income  whereof  was  to 
be  paid  to  her  mother  during  her  life,  and  at  her  death, 
to  decedent,  and,  in  addition,  ^2,356.32,  income  of  a 
trust  fund  under  the  will  of  her  mother ;  that  decedent, 
being  about  ten  years  old,  with  her  father,  her  brother, 
and  grandmother,  sailed  on  the  steamship  "  Schiller  '* 
the  27th  of  April,  1875,  which  ship  was  lost  May  7th, 
1875,  and  decedent,  with  her  father,  and  grandmother, 
and  brother,  were  drowned ;  but  a  suit  was  pending  for 
the  construction  of  the  decedent's  mother  s  will,  in 
which  the  question  of  survivorship  is  raised,  and  its 
decision  will  determine  who  is  entitled  to  the  deced- 
ent's property.  If  the  court  decided  that  the  father 
survived,  then  his  executors  were  entitled ;  if  the 
grandmother  survived,  then  a  dififerent  class  of  persons 
would  be  entitled.  The  petitioners  reside  in  Europe 
and  in  Missouri,  and  the  administrator  claimed  the 
estate  should  not  be  distributed  until  those  questions 
are  decided. 
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The  administrators  with  will  annexed,  of  Mary 
Ridgway,  deceased,  represent  that  contingencies  may 
arise  rendering  it  proper  for  this  court  to  defer  distri- 
bution of  the  estate  in  question. 

Geo.  C.  Gkvvt,  for  the  petitioners, 
John  a.  De adt,  for  the  administrator. 
John  D.  T aylob,  for  Ridyway  executors. 

The  Surrogate  [stating  the  facts  as  above].  —  I 
have  been  furnished  with  what  purports  to  be  the  de- 
cision of  Judge  Van  Vorst  (Supreme  Court,  special 
term),  in  which  the  question  is  discussed  and  deter- 
mined as  to  the  survivorship,  growing  out  of  the  loss 
of  the  Schiller,  in  proceedings  for  instructions  to  the 
executor  under  the  will  of  Elizabeth  M.  Walter,  de- 
ceased, for  the  construction  thereof,  and  a  determina- 
tion whether  decedents,  in  these  proceedings,  their 
father  or  grandmother  survived,  and  in  which,  after 
the  consideration  of  the  authorities  upon  the  subject, 
the  learned  judge  reaches  the  conclusion  that,  in  the 
absence  of  any  testimony  upon  the  subject,  there  is  no 
legal  presumption  of  survivorship  where  persons  perish 
in  the  same  disaster.  This  decision,  it  seems  to  me, 
is  proper  and  entitled  to  respect. 

In  Moehring  v.  Mitchell  (1  Barb.  Ch.y  264,)  the 
learned  Chancellor,  in  speaking  of  certain  English 
authorities  upon  the  questions  involved  in  these  pro- 
ceedings, says:  "In  the  case  of  Taylor  v.  Diplock  (2 
Fhillimorep  267);  Colvin  v.  King's  Proctor  (1  Hagg. 
Eccy  92);  and  in  Selwyn's  Case  (3  Id.,  784),  it 
appears  to  have  been  supposed,  in  the  absence  of  any 

evidence  to  justify  a  different  conclusion,  that  the 
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court  would  be  bound  to  presume  survivorship  in  the 
husband,  where  the  husband  and  wife  perish  together 
at  sea,  upon  the  ground  that  the  greater  strength  of 
the  male  would  probably  enable  him  to  sustain  life 
the  longest  in  such  a  calamity."  But  Greenleaf  (1 
Greenl.  Uv.,  §  30,  p.  41,  n.),  speaking  of  these  cases, 
says  that  "  the  point  was  not  much  mooted,"  and  at 
the  bottom  of  the  section  says :  "  In  the  absence  of  all 
evidence  of  the  particular  circumstances  of  the 
calamity,  probably  this  rule  (that  both  perished  to- 
gether) will  be  found  safest  and  most  convenient." 
Whether  the  English  authorities  above  cited  be  recog- 
nized as  the  law  in  this  case,  or  whether,  in  the 
absence  of  proof,  the  presumption  is  that  they  perished 
by  the  common  disaster,  at  the  same  time,  the  pe- 
titioner in  this  case  would  seem  to  be  entitled  to  the 
fund  in  question.  According  to  the  English  rule,  Mr. 
Walter  would  be  presumed  to  have  survived  both  his 
children  and  the  grandmother,  and  the  petitioners  are 
shown  to  be  the  next-of-kin,  as  well  of  him,  as  of  the 
decedents,  (his  children),  and  in  the  absence  of  any 
suggestion  on  the  part  of  any  of  the  parties  that  there 
is  proof  of  the  survivorship  of  the  grandmother,  I  am 
of  the  opinion  that  the  prayer  of  the  petition  in  this 
matter  should  be  granted. 

Let  an  order  conformable  thereto  be  presented  for 
signature. 
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Nbw  Yobk  County.— HON.  D.  C.   CALVIN,  Surrogate.— 

July,  1877. 

Matter  of  Hanover. 

In  the  matter  of  the  application  of  Mark  D.  Hanover 
for  letters  of  administration  on  the  estate  of  Adolph 
Van  Steinwehr,  deceased. 

The  provisions  of  the  Revised  Statutes  (2  I?.  S.,  75,  §  31,)  giving  the  public 
administrator  of  the  city  of  New  Yorlc,  in  certain  cases,  the  right  to 
administration  in  preference  to  a  foreign  administrator,  are  not  repealed 
by  implication  by  the  act  of  186;i  (L.  1863,  ch.  403,  p.  694)  providing  for 
the  issuing  of  letters  of  administration  to  a  foreign  administrator  oi 
person  authorized  by  him  to  receive  them. 

Under  the  act  of  1863  (L.  1863,  ch.  403),  providing  for  granting  admin« 
istration  to  foreign  administrators,  the  surrogate  has  no  power  to  grant 
letters  until  the  provisions  of  the  act  in  regard  to  notice,  publication, 
and  examination  as  to  creditors,  <&c.,  have  been  complied  with. 

The  practice  that  had  prevailed  for  many  years  prior  to  1863  in  the  office  of 
the  surrogate  of  the  County  of  New  York  of  granting  administration  to 
the  attorney  of  a  foreign  administrator,  held  to  have  been  superseded 
by  the  act  of  1863. 

Under  that  act  (L.  1863,  ch.  403,)  administration  can  not  be  granted  to  a 
foreign  administrator  or  his  representative  merely  upon  giving  security 
for  the  value  of  the  whole  estate,  without  complying  with  other 
requirements. 

On  an  application  for  letters  of  administration  on 
the  estate  of  Adolph  Van  Steinwehr,  deceased,  on 
the  petition  of  Mark  D.  Hanover,  it  appeared  that 
decedent  died  a  resident  of  the  State  of  Ohio,  intestate, 
possessed  of  certain  personal  property  in  the  County 
of  New  York,  not  exceeding  $10,000.  On  the  31st 
day  of  March,  1877,  letters  of  administration  were 
issued  to  William  Van  Steinw^ehr,  next-of-kin  of  dece- 
dent, at  the  Probate  Court  of  Hamilton  County,  in 
Ohio  aforesaid.    On  the  25th  day  of  June,  in  the  same 
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year,  petitioner  became  the  attorney,  in  fact,  of  said 
administrator.  A  copy  of  the  letters  of  administration 
of  William  Van  Steinwehr,  duly  certified,  was  annexed 
to  the  petition,  and  also  a  power  of  attorney  by  said 
administrator,  by  the  name  of  William  Van  Steinwehr, 
without  adding  the  word  "  administrator  "  or  describ- 
ing iiimself  as  such,  to  said  Hanover,  appointing  him 
his  attorney,  to  sign  all  petitions,  &c.,  about  the  estate 
of  the  decedent,  and  perform  and  execute  for  him,  in 
his  name,  all  things  which  he  should  judge  expedient 
in  connection  with  the  said  estate,  with  power  of  substi- 
tution and  revocation.  The  power  of  attorney  was 
signed  "  William  Van  Steinwehr,  administrator  of  the 
estate  of  Adolph  Van  Steinwehr,  deceased."  On  these 
papers,  the  attorney  in  fact,  applied  for  letters  of 
administration  under  section  31,  2  Bevised  Statutes,  75. 
On  this  application,  letters  were  granted  to  said  Han- 
over, without  his  producing  the  renunciation  of  the 
public  administrator  of  the  city  of  New  York,  or 
citing  him  on  the  application.  The  latter  moved  to 
vacate  the  letters. 

The  Surrogate.  —  The  statute  provides  that  where 
a  person,  not  an  inhabitant  of  this  state,  shall  die  leav- 
ing assets  therein,  if  letters  are  not  applied  for  by.  a 
relative  entitled  and  competent,  and  it  shall  appear 
that  letters  of  administration  on  the  estate  have  been 
granted  by  competent  authority  in  any  other  state  of 
the  United  States,  then  the  person  so  appointed,  on 
production  of  such  letters,  shall  be  entitled  to  letters 
in  preference  to  creditors  or  any  other  person,  except 
the  public  administrator  of  the  city  of  New  York.     It 
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Ls  objected  that  the  power  of  attorney  in  question  is 
defective,  as  it  does  not  purport  to  be  given  in  a 
representative  capacity,  and  that  the  addition  to  his 
signature,  "  administrator  of  the  estate,"  &c.,  does  not 
make  it  a  power  granted  by  him  as  the  representative 
of  the  estate,  but  that  it  is  a  mere  personal  power.  I 
am  inclined  to  the  opinion  that  this  criticism  is  not 
substantial,  and  does  not  present  a  valid  objection,  for 
it  is  evident  from  the  terms  of  the  power  that  it  is 
conferred  by  him  in  a  representative  capacity,  for 
purposes  which  can  only  be  served  in  that  representa- 
tive capacity ;  but  the  power  seems  to  me  to  be  very 
general,  and  does  not  point  to  the  particular  thing 
which  it  is  intended  to  authorize  him  to  perform,  for 
the  poAver  would  be  fully  executed  by  the  attorney 
filing  a  petition  in  the  name  of  his  principal,  praying 
for  letters  to  issue  to  such  principal,  and,  indeed,  that 
would  seem  to  be  the  scope  and  purpose  of  the  power, 
and  if  it  were  intended  that  this  attorney  should 
receive  letters  himself,  the  power  should  have  directed 
the  mind  to  that  particular  fact. 

The  more  serious  obstacle,  however,  to  the  validity 
of  the  letters  issued  is  found  in  the  language  of 
2  Bev.  Stat, J  75,  §  31,  whereby  the  public  admin- 
istrator of  the  city  of  New  York  is  given  preference 
over  a  foreign  administrator,  and,  having  such  prefer- 
ence, he  is  entitled  to  be  cited  on  such  an  application, 
or  his  renunciation  should  be  presented.  The  section 
under  consideration  provides  that  the  foreign  admin- 
istrator, on  producing  his  letters,  shall  be  entitled  to 
letters,  which  would  seem,  by  its  language,  to  confine 
the  right  to  a  foreign  administrator,  personally ;  but 
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in  St.  Jurjo  v.  Dunscombe  (2  Bradf.,  105,)  it  is  stated 
that,  as  a  matter  of  comity,  the  custom  has  prevailed 
in  this  court,  time  out  of  mind,  to  grant  letters  to  the 
attorney  of  the  foreign  executor,  and  I  am  disposed  to 
recognize  and  follow  that  custom. 

By  chapter  403  of  the  Laws  of  1863,  which  is  an  act 
in  relation  to  the  grant  of  letters  of  administration 
upon  the  estate  of  non-residents,  the  first  sectign  pro- 
vides that  whenever  administration  of  the  estate  of  an 
intestate,  domiciled  without  this  state,  shall  have  been 
granted,  &c.,  in  such  foreign  state,  letters  of  admin- 
istration may  be  granted  within  this  state,  by  the 
proper  surrogate,  to  the  administrator  or  other  person 
entitled  to  the  possession  of  the  personal  estate  in  the 
state  or  country  of  such  domicil,  or  to  any  person  or 
persons  authorized  by  him  or  them  to  receive  the 
same,  upon  such  security  as  the  surrogate  may  require, 
on  consideration  of  the  probable  amount  of  debts  due 
or  owing  by  decedent  to  residents. of  this  state,  to  be 
proved  to  his  satisfaction;  and  section  second,  in  the 
same  act,  requires  the  surrogate,  before  granting 
letters,  to  cause  notice  to  be  published  of  the  appli- 
cation, &c.,  for  six  months. 

The  third  section  provides  that  the  surrogate  shall 
examine  the  party  applying,  or  his  agent,  as  to  the 
creditors,  and  if  any  be  found,  they  shall  be  cited  as 
provided  therein. 

On  my  attention  being  called  to  these  two  provisions 
of  the  statute,  I  was  inclined  to  regard  chapter  403 
above  cited  as  a  repeal,  by  implication  of  the  section 
of  the  Remsed  Statutes  above  cited,  for  the  reason 
that  it  seemed  to   me  substantially  to  deal  with  the 


NEW  YORK,  JULY,  1877.  95 

MATTEB  OF  HANOVEB. 

same  subject  matter,  and  to  provide  a  different  mode 
of  proceeding  in  such  cases;  but  on  examination  of 
sixth  edition  of  the  Revised  Statutes^  I  find  that  both 
provisions  are  inserted  as  subsisting  under  the  head  of 
"Letters  of  Administration,"  and  in  the  same  article, 
without  note  or  comment,  showing  evidently  that  the 
editor  regarded  them  as  subsisting,  and  not  incon- 
sistent. A  repeal  of  statutes  by  implication  is  not 
favored  by  the  law,  and  where  a  later  and  former 
statute  can  stand  .together,  both  will  stand,  unless  the 
former  is  expressly  repealed,  or  the  legislature's 
intention  to  repeal  is  very  manifest.  I  am  inclined  to 
regard  the  sections  referred  to  as  standing  together, 
under  the  rule  laid  down  in  People  v.  Palmer  (52  N. 
F.,  83).  It  is  quite  clear  that  the  letters  in  this 
matter  were  improvidently  granted. 

Some  question  has  arisen  as  to  the  second  and  third 
sections  of  chapter  403,  and  it  has  come  to  my  knowl- 
edge that  the  practice  of  this  court  has  been,  when 
applications  have  been  made  under  the  first  section  of 
that  act,  to  grant  letters  without  the  notice  and  publi- 
cation provided  by  the  second  section,  or  examination 
as  to  creditors,  provided  in  the  third  section,  in  cases 
where  the  applicant  gives  the  security,  as  in  ordinary, 
cases,  for  the  full  amount  of  the  personal  assets  of  the 
estate  in  this  state,  regarding  such  notice,  advertise- 
ments and  examination  as  substituted  for  the  security 
ordinarily  required ;  but  while  it  is  not  impossible  that 
they  were  so  intended,  yet  there  is  no  evidence  of  that 
fact  to  be  found  in  the  act  itself,  and  I  am  of  the 
opinion  that  when  any  application  shall  be  made  for 
letters  under  that  chapter,  the  notice,  publication  and 
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examination  are  required,  and  that  I  have  no  right  to 
interpolate  a  substitute. 

Section  thirty-one  of  the  Revised  Statutes  (above 
cited)  makes  provision  for  the  issuing  of  letters  to  the 
foreign  administrator  in  preference  to  any  other  per- 
son, except  the  public  administrator  of  the  city  of  New 
York;  but  it  makes  no  provision  in  respect  to  the 
security  which  shall  be  required,  nor  for  the  issuing  of 
letters  to  the  attorney  in  fact  of  such  foreign  admin- 
istrator, and  the  presumption  therefore  is,  that  when 
such  letters  shall  be  issued  under  that  section,  the 
usual  security  is  required,  while  chapter  403  does 
provide  that  the  letters  may  be  granted  to  the  person 
authorized  bv  a  former  executor  to  receive  the  same, 
and  that  the  security  shall  be  in  the  discretion  of  the 
surrogate  to  be  ba«ed  upon  the  amount  of  debts  due 
and  owing  by  decedent  to  resident  creditors.  If  there- 
fore application  be  made  under  the  thirty-first  section 
(above  cited),  it  must  be  on  notice  to  the  public 
administrator  or  on  his  renunciation,  and  on  the  usual 
security.  If  the  foreign  administrator,  or  his  attorney, 
shall  desire  to  give  the  reduced  security  under  the 
act  of  1863,  they  must  comply  with  the  other  condi- 
.tions  of  the  act  in  respect  to  the  notice,  publication, 
and  examination  as  to  creditors,  &c. 

The  letters  must  be  revoked. 
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New  Yobk  County. — HON.  D.  C.  CALVIN,  Subbogatb, — 

July,  1877. 

East  River  National  Bank  v.  McCaffrey. 

In  the  mcMer  of  the  petition  of  the  administrator  of 

Annie  T.  McCaffrey,  deceased. 

When  a  mortgage  made  by  a  deceased  is  foreclosed  after  his  death  and  a 
judgment  for  deficiency  is  recovered,  the  presumption  is  that  if  the 
proceeds  of  sale  were  sufficient  to  pay  the  costs  and  expenses  of  the 
foreclosure  proceedings,  they  were  applied  to  that  purpose,  and  that  the 
judgment  for  deficiency  does  not  include  any  costs,  but  only  the  amount 
remaining  due  on  the  bond  and  mortgage,  and  such  a  claim  therefore  is 
a  debt  due  from  the  deceased  in  his  lifetime,  and  one  which  the  sur- 
rogate may  order  his  real  estate  sold  to  pay. 

Qucere.  Whether  Wood  o.  Byington  (2  Barb.  CIl,  887,)  and  Sanford  v, 
Qranger  (12  Barb.j  392, 1  Bra^f.,  328,)  holding  that  real  estate  could 
only  be  sold  to  pay  debts  due  by  the  deceased  in  his  lifetime,  were 
rightly  decided. 

On  a  petition  for  a  sale  of  real  estate  for  the  pur- 
pose of  paying  debts,  filed  by  the  administrator,  a 
referee  was  appointed  to  take  proof  of  the  claims ' 
against  the  estate,  which  might  be  presented,  and 
report  thereon.  The  referee  reported  the  proof,  on 
which  the  question  was  raised  as  to  a  claim  of  the 
East  River  National  Bank,  for  an  alleged  deficiency 
on  the  foreclosure  of  a  mortgage  executed  by  dece- 
dent to  one  Harriot,  for  the  sum  of  $2,824.55, 
which  mortgage  was  foreclosed  by  said  Harriot,  the 
property  sold,  and  the  deficiency  ascertained  to  be  the 
sum  aforesaid.  The  mortgage,  with  the  bond  accom- 
panying the  same,  together  with  such  deficiency  on 
foreclosure,  was  assigned  by  said  Harriot  to  said 
East  River  National  Bank.     The  bond  and  mortgage, 
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together  with  the  assignment,  as  also  the  judgment 
on  foreclosure,  and  for  the  deficiency,  were  given  in 
evidence,  and  the  testimony  of  said  Harriot  taken, 
showing  the  actual  deficiency,  which  concurs  with  the 
amount  stated  in  the  judgment. 

J.  Nbwhoitsb,  for  the  petitioner. 
Chas.  Whblp,  for  the  creditor, 
J.  N.  ToNNELLE,  for  a  freeholder, 
H.  Be  F.  Weeks,  for  guardians. 

The  Surrogate.  —  The  evidence  sufficiently  shows 
that  the  mortgage  in  question  was  executed  by  the 
deceased  on  the  purchase  of  property  by  her  for  the 
purchased  price,  and  I  see  no  reason  why  her  estate  is 
not  liable  to  pay  the  deficiency  arising  from  the  fore- 
closure in  question,  except  so  far  as  that  deficiency 
arose  by  reason  of  the  costs  and  allowances  on 
foreclosure,  which,  it  is  claimed,  should  be  deducted 
from  the  alleged  deficiency,  under  the  authority  of 
Wood  V.  Byington  (2  Barh.  Ch.y  387) ;  and  Sanford  i?. 
Granger  (12  Barh,^  392).  These  cases  are  made  to 
turn  on  the  peculiar  language  of  section  two  of 
3  Revised  StatuteSy  (sixth  edition),  138, —  "  to  pay  his 
debts  and  funeral  expenses."  In  Ball  v.  Miller  (17 
ffoio.  Pr.y  300),  the  court  held  that  the  effect  of  these 
various  provisions  was  to  limit  the  authority  to  sell 
real  estate  to  the  cases  where  the  debts  existed  against 
decedent  in  his  lifetime.  There  are  expenditures 
necessary  to  be  incurred  after  the  death,  such  as 
funeral  expenses  and  expenses  of  administration, 
which  are  properly  payable  out  of  the  assets  of  the 
estate ;    but  the  real  estate  is  not  the  primary  fund 
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for  the  payment  of  debts.  The  personal  estate  is 
presumed  to  be,  and  generally  is,  ample  for  that 
purpose,  and  it  is  a  salutary  protection  against  im- 
provident expenditure,  and  the  course  of  the  admin- 
istration of  an  estate,  that  claims  of  this  character 
should  not  be  chargeable  on  the  real  estate.  The 
personal  representative  having  the  personal  assets  in 
his  hands,  and  knowing  their  amount,  can  always 
guard  against  loss  to  himself  arising  from  such  a 
quarter. 

This  explanation  of  the  purpose  of  the  statute  may 
answer  a  very  good  purpose,  where  there  are  suffi- 
cient assets  in  the  hands  of  the  representative  of  the 
estate  to  pay  the  expenses  of  administration,  and  the 
necessary  costs  incurred  in  the  proper  defence  of  a 
claim  against  the  estate,  but  instances  may  arise  where 
it  would  seem  to  be  the  duty  of  the  representative  of 
an  estate  to  defend  a  claim,  yet  such  defence  might 
prove  unsuccessful,  and  costs  be  recovered  against  said 
representative  where  no  assets  came  to  his  hands  as 
the  representative  of  such  estate,  and  it  would  seem  to 
be  inequitable  that  the  real  estate  of  the  testator 
should  not  be  made  liable  for  the  costs  and  expenses 
awarded  in  an  action  brought  against  the  estate  to 
enforce  its  liability;  for  if  the  real  estate  be  not 
chargeable,  and  there  should  be  no  assets  with  which 
to  pay  such  costs,  &c.,  the  honest  creditor  would  seem 
to  be  compelled  to  incur  the  expense  and  be  left  with- 
out remedy  for  its  reimbursement,  and  this  objection 
is  not  answered  by  the  suggestion  that  if  the  repre- 
sentatives of  the  estate  shall  make  improper  defence, 
tbey  may  be  charged  personally  for  it.     It  may  often 
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happen  that  they  make  a  defence  in  good  faith,  though 
unsuccessful,  and  if  made  without  excuse,  the  estate 
may  be  irresponsible,  and  in  clear  cases,  like  those 
above  cited,  I  should  feel  compelled  to  follow  the  de- 
cision of  those  cases ;  it  seems  to  me  that  this  case  does 
not  come  within  the  letter  or  spirit  of  these  decisions. 
Here  the  mortgagee  or  his  assignee  brought  fore- 
closure to  enforce  the  claim,  under  the  bond  and 
mortgage,  and  with  the  proceeds,  he  may  be  held  to 
have  first  paid  the  costs  and  expenses  of  foreclosure, 
and  applied  the  balance  to  the  payment  of  the  debt 
and  interest,  and  the  balance  of  that  debt  and  interest, 
after  such  payment,  constitutes  the  deficiency,  which 
is  a  part  of  the  debt  existing  against  the  decedent  in 
her  life  time,  and  I  am  of  the  opinion  that  it  comes 
literally  within  the  provisions  of  the  statute  in  question 
authorizing  such  sale. 

The   demands  presented    are   therefore   adjudged 
valid,  and  subsisting  against  the  estate  of  the  deceased. 

Order  accordingly. 


<^<»» 


Nbw  York  Coxwtt.— HON.  D.  C.  CALVIN,  Subbogate.— 

July,  1877. 

Matter  op  Pollock. 

In  the  matter  of  the  final  accounting  of  Christian  H. 
IdLLiENTHAL  and  Edward  B.  Brown,  as  executors 
of  the  will  of  Jane  Pollock,  deceased. 

Where  a  testator  gave  his  estate  to  trustees  and  provided  that  certain  con- 
tracts that  he  had  made  in  his  lifetime,  and  which  were  uncompleted, 
should  be  finished,  and  directed  the  trustees  to  make  advances  for  the 
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purpose  of  completing  such  contracts,  Held,  that  the  profits  on  such 
contracts  accruing  each  year  were  not  *'  net  annual  income'*  of  the  estate 
and  did  not  go  to  the  person  to  whom  such  income  was  hy  the  will 
directed  to  he  paid,  hut  formed  part  of  the  hody  of  the  testator's  estate. 

An  executor  having  lost  hy  theft  certain  securities  (which  represented  the 
investment  of  a  capital  fund  in  which  there  was  a  life  interest  and  a 
remainder  over),  was  charged  in  his  account  with  their  market  value 
at  the  time  they  were  stolen.  Held,  that  the  difference  between  the 
value  of  the  securities  at  the  time  they  were  purchased  and  the  time 
when  they  were  stolen  was  not  the  '^net  annual  income"  of  such 
securities,  and  did  not  go  to  the  life  tenant,  but  to  the  remainderman. 

rhe  fact  that  an  executor  or  trustee,  in  his  accounts,  erroneously  charges 
himself  with  sums  of  money,  does  not  prevent  him  from  afterwards,  on 
his  accounting,  claiming  that  he  is  not  properly  chargeable  with  them. 

IThere  a  capital  fund,  in  which  there  is  a  person  having  a  life  inter- 
est, is  invested  in  securities,  on  which  a  premium  is  paid,  the  life 
tenant  is  not  chargeable  with  such  premium,  and  where  the  securities 
80  purchased  are  exchanged  for  others  of  a  greater  value,  the  life  tenant 
is  not  entitled  to  the  difference  in  value  between  such  securities  as  a 
part  of  the  income  of  the  fund. 

Permanent  improvements  to  property,  in  which  there  is  a  life  estate,  are 
presumed  to  be  for  the  benefit  of  the  estate,  and  are  chargeable  to  the 
remainderman,  and  to  overcome  such  presumption  it  is  necessary  to 
show  that  the  life  tenant  made  the  improvements,  or  that  they  were 
made  by  his  procurement  and  on  his  responsibility. 

A  life  tenant  made  arrangements  in  respect  to  the  plans  and  specifica- 
tions of  improvement  for  the  permanent  benefit  of  the  estate,  employed 
the  architect  to  make  the  contract  and  superintend  the  work;  all  the 
items  of  expenditures  for  such  improvements  were  regularly  charged 
against  the  life  tenant  on  the  books  of  the  executor,  and  some  of  the 
workmen  employed  on  the  improvements  she  paid  herself.  The 
executor's  books  were  within  her  examination,  and  copies  of  them 
were  from  time  to  time  sent  to  her  for  examination,  and  she  did  not 
complain  of  the  items  being  charged  to  her,  and  only  complained 
of  the  amount  of  some  of  the  items,  and  the  balance  of  the  account. 
Held,  that  these  were  facts  sufiicient  to  charge  the  life  tenant  with  the 
expense  of  the  permanent  improvements. 

Where  a  will  directs  the  executors  to  allow  certain  persons  to  take  certain 
property  at  an  appraised,  or  the  inventoried,  value,  this  is  not  a  specific 
legacy,  and  until  the  property  is  set  apart  to  such  persons,  the  executors 
are  chargeable  with  its  value. 

Where  articles  of  the  testator's  property  are  specifically  bequeathed,  and 
on  the  final  accounting  of  the  executor  there  is  no  evidence  to  show 
what  has  been  done  with  such  such  property,  the  presumption  is  that 
they  have  been  disposed  of  in  accordance  with  the  directions  of  the 
will. 
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QuoBrey  whether  there  are  not  cases  in  which  the  strictness  of  the  rule  as 
to  vouchers  of  payments  required  of  executors  and  administrators, 
should  not  be  relaxed. 

Upon  the  hearing  of  exceptions  to  an  auditor's  report,  the  court  is  not 
bound  to  sustain  or  overrule  the  exceptions,  but  if  it  becomes  satisfied 
that  justice  cannot  be  done  in  the  case  without  the  taking  of  further 
testimony,  it  may  reserve  the  question  of  the  exceptions  and  order 
further  testimony  to  be  taken. 

This  was  a  motion  to  confirm  the  report  of  the 
auditor  on  final  accounting  by  Christian  H.  Lillienthal 
and  Edward  B.  Brown,  executors. 

James  Pollock,  the  testator's  husband,  died  in  1856, 
leaving  a  will,  by  the  third  clause  of  which  he  gave 
to  his  wife,  Jane  Pollock,  the  net  annual  income 
of  all  his  estate,  for  her  natural  life,  subject  to  certain 
provisions  made  for  his  children,  and  charged  his  wife 
with  the  children's  maintenance,  support  and  educa- 
tion, and  appointed  her  their  guardian.  After  the 
death  of  his  wife,  he  devised  to  his  son,  James  Pollock, 
his  house  at  Esopus,  with  the  adjoining  farm  and  a  lot 
of  wood  land.  By  the  fifth  clause  he  gave  $10,000  to 
each  of  his  three  children,  to  be  paid  to  them  when 
his  son  John  J.  should  become  twenty-one  years  of 
age,  and  in  case  of  his  death  before  that  time,  the 
payment  was  to  be  made  to  his  surviving  children,  at 
the  time  when  he  would  have  attained  that  age,  if  he 
had  Uved. 

By  the  sixth  clause  he  directed  that,  after  the  death 
of  his  wife,  the  residue  of  his  estate  should  be  given 
to  his  three  children,  &c.,  and  he  appointed  Christian 
H.  Lillienthal  and  James  Pollock  executors,  with  leave 
to  lease  or  sell,  by  public  or  private  sale,  any  portion 
of  his  real  estate,  or  any  held  in  common,  providing 
that  none  should  be  sold  or  partitioned  during  the  life 
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of  his  wife  without  her  written  consent,  and  that  the 
proceeds  of  his  property  not  necessary  to  the  execu- 
tion of  his  will,  should  be  kept  invested  on  bond  and 
mortgage. 

The  second  clause  of  the  will  provided  that  any 
unfulfilled  contracts  which  he  held  should  be  com- 
pleted under  the  direction  and  supervision  of  his 
nephew,  John  Pollock,  and  he  authorized  his  exec- 
utors to  make  necessary  advances  for  that  purpose, 
and  that  John's  compensation  should  be  allowed  him 
on  settlement,  according  to  an  agreement  between 
them. 

The  three  children,  residuary  legatees,  were  Susan 
P.  Lillienthal,  Agnes  Isabella  Pollock,  and  John  James 
Pollock. 

Jane  Pollock,  the  testatrix,  died  in  1870,  leaving  a 
will,  by  which  she  bequeathed  to  her  three  daughters, 
Jane  Elinor  (wife  of  James  Pollock),  Mrs.  Lillienthal, 
and  Agnes  Isabella,  ^^  all  currency  belonging  to  her,  or 
to  which  she  should  be  entitled  at  her  death,  equally," 
and  by  the  third  clause  of  her  will  she  gave  all  the 
stock,  tools,  &€.,  at  Esopus,  at  the  inventoried  value, 
to  either  of  her  daughters,  or  their  husbands,  or  the 
heirs  who  should  live  therein.  By  the  fourth  clause 
she  gave  her  furniture,  &c.,  to  her  three  daughters, 
equally;  fifth,  to  Jane  Elinor,  a  watch;  sixth,  to 
Agnes  Isabella,  her  library,  &c.,  and  to  her  and  Mrs. 
Lillienthal,  $300  each;  eighth,  certain  portraits  to 
Agnes  Isabella ;  ninth,  all  her  real  estate  she  divided 
between  Mrs.  Lillienthal  and  Agnes  Isabella,  equally, 
according  to  the  wish  of  their  father;  tenth,  the 
residue    one-third   to   Mrs.   Lillienthal,   one-third   to 
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Agnes  Isabella  (Mrs.  Brown),  and  the  other  third  to 
the  executors  to  invest,  and  pay  over  the  income  to 
Jane  Elinor  during  her  life,  and  at  her  death  to  her 
children,  equally,  and  in  case  she  left  no  children, 
then  to  Mrs.  Lillienthal,  and  Mrs.  Brown,  and  their 
heirs;  and  she  appointed  Mr.  Lillienthal  and  Mr. 
Brown,  her  sons-in-law,  executors. 

The  account,  as  rendered  by  the  executors,  shows 
a  balance  of  $6,785.62  disbursements  in  excess  of 
receipts,  but  the  report  of  the  auditor  finds  due  from 
the  executors  $53,091.50,  and  bears  date  November 
6,  1875,  subject  to  the  commissions  of  the  executors, 
expenses  of  accounting,  &c. 

It  appeared  that  John  Pollock,  one  of  the  executors 
of  James  Pollock's  estate,  died  December  10,  1857, 
and  that  the  executor  Lillienthal  administered  the 
estate  thereafter. 

The  objectors  claimed,  particularly  the  special 
guardian  for  the  infants,  Ida  L.  Pollock  and  John  J. 
Pollock,  that  the  profits  arising  from  the  completion 
of  the  contract  mentioned  in  the  will,  were  income, 
and  that  the  testatrix  was  entitled  to  the  same  as 
such,  which  claim  was  disallowed  by  the  auditor,  and 
the  said  guardian  excepted  thereto.  The  auditor 
rejected  a  large  number  of  items  of  alleged  disburse- 
ments by  the  executor,  on  the  ground  that  neither 
sufficient  vouchers  nor  proofs  were  furnished.  He  also 
rejected  about  $13,000  of  charges  and  vouchers  for 
expenditures  for  dock  improvement,  buildings,  im- 
provements, &c.,  at  Esopus,  which  was  held  not 
chargeable  to  the  life  tenant,  because  they  were 
permanent  improvements,  chargeable  to  the  remain- 
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dennan,  and  on  the  ground  that  the  evidence  did  not 
support  the  allegation  that  the  life  tenant  (the  testa- 
trix) made  the  improvements  at  her  expense^  to  which 
disallowance  the  executors  filed  exceptions. 

The  auditor  allowed  certain  checks  of  the  executor 
payable  to  J.  Pollock  or  bearer,  and  J.  P.  or  bearer, 
which  allowance  was  excepted  to  by  the  guardian 
aforesaid,  and  he  rejected  a  series  of  checks  drawn  by 
the  executor,  payable  to  himself,  order  or  bearer,  to 
Edwin  B.  Brown  or  E.  B.  Brown,  as  not  authorized, 
nor  made  on  account  of,  decedent,  or  for  her  benefit, 
but  mistakenly  applied  in  payment  of  the  improve- 
ments at  Esopus,  which  checks,  thus  rejected, 
amounted  to  several  thousand  dollars.  He  also  dis- 
allowed certain  charges  for  interest  paid  by  the 
executors  on  a  loan  of  money,  for  the  benefit  of  the 
decedent,  both  of  which  disallowances  were  excepted 
to  by  the  executor. 

The  auditor  also  charged  the  executor  with  the 
profits  or  increase  of  certain  government  securities,  as 
a  part  of  the  net  income  belonging  to  her,  amounting 
to  $7,846.86,  to  which  charge  the  executor  excepted. 

LuciSN  BiBDSETB,  /oT  executOT. 

Wm.  McDebmoxx,  Geo.  W.  Bluih!,  and  Iba  Shaper,  for  dtjecUrs, 

The  Surrogate.  —  The  first  exception  which  I 
desire  to  consider  is  that  of  the  infants,  Ida  L.  and 
John  S.  Pollock,  that  the  auditor  erred  in  not  allowing 
to  the  estate  of  testatrix,  and  charging  the  executors 
with,  all  the  profits  realized  from  the  several  contracts 
taken  in  the  name  of,  and  by,  James  Pollock,  a 
nephew  of  the  testatrix,  amounting  to  over  $160,000. 
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The  will  of  James  Pollock  provided  that  certain 
contracts,  which  should  remain  unfulj&lled  at  his  de- 
cease,  should  be  completed  by  his  nephew,  John 
Pollock,  and  he  authorized  his  executors  to  make  the 
necessary  advancements  for  the  purpose  of  such  com- 
pletion, and  by  another  provision  of  his  will,  he  gave 
to  his  wife  Jane  (the  testatrix  in  this  matter)  "  the  net 
annual  income "  of  his  estate,  real  and  personal,  for 
life,  subject  to  certain  dispositions,  thereafter  named^ 
in  favor  of  his  children. 

It  is  claimed  by  counsel  for  the  infant  objectors 
that  the  term  "  net  annual  income  "  embraced  what- 
ever profits  were  realized  upon  these  contracts,  and 
belonged  to  the  testatrix.  This  claim  seems  to  me  to 
be  so  unreasonable  and  unjust,  that  it  is  really  difficult 
to  form  an  argument  opposed  to  such  a  proposition. 
When  the  executors  were  authorized  to  make  advances 
from  James  Pollock's  estate,  to  complete  these  con- 
tracts, as  I  understand  the  evidence,  considerable 
progress  had  been  made  in  them  at  the  death  of  the 
decedent,  and  the  diflference  between  the  amount 
realized  thereon  and  the  amount  advanced  to  com- 
plete them,  constituted,  within  the  contemplation  of 
the    testator,    the    profits,    which    profits    obviously 

■ 

became  part  of  the  body  of  the  estate,  and  was  in 
no  sense  the  "  net  annual  income  "  of  the  estate.  It 
was  of  the  estate  itself,  from  which  was  to  be  derived 
the  annual  income. 

Suppose  that  instead  of  the  contracts  in  question  to 
be  completed,  he  had  directed  the  investment  of  all 
his  property  in  the  purchase  of  real  estate,  with 
directions  to  the  executors  to  sell  the  same  at  a  time 
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to  be  fixed,  could  it  be  claimed,  for  one  moment, 
that  the  profits  of  such  a  sale  would  not  belong  to 
the  estate,  but  could  be  claimed  by  the  life  tenant, 
so-called,  who  was  only  entitled  to  the  annual  income  ? 

Suppose  there  had  been  a  hundred  thousand  dollars 
loss  on  those  contracts,  instead  of  over  $160,000 
profit,  would  Mrs.  Pollock  have  been  compelled  to 
sustain  that  loss,  except  so  far  as  it  reduced  her 
income  by  reduction  of  the  principal  of  the  estate? 
If  so,  then  she  might  have  been  deprived  altogether 
of  the  net  annual  income  of  the  estate,  because  the 
net  income  would  have  been  more  than  exhausted  in 
repaying  those  losses,  and  the  mere  statement  of  the 
proposition  seems  to  me  to  carry  with  it  its  obvious 
refutation. 

Numerous  authorities  have  been  cited  by  the  coun- 
sel for  the  infants  to  the  e£Eect,  in  substance,  that  a 
trustee,  executor,  or  guardian,  or  any  other  person 
standing  in  a  like  relation  to  another,  may  be  made 
to  account  for  any  and  all  the  profits  made  by  him  in 
any  of  the  concerns  of  his  trust,  or  by  embarking  the 
trust  funds  in  trade.  If  trust  money  be  laid  out  in 
buying  or  selling  land,  and  a  profit  made,  that  profit 
shall  not  go  to  the  trustee,  but  to  the  cestuia-que-truat 
whose  money  has  been  thus  applied;  but  these  are 
cases  simply  to  show  that  the  executors,  if  they  had 
advanced  the  money  of  the  estate  for  the  purpose  of 
completing  the  contracts  in  question,  and  made  a 
profit,  they  would  be  answerable  to  the  cestuis-que- 
trusty  to  wit :  to  the  estate  for  the  aggregate  amount 
of  the  profits,  and  to  the  life  tenant  for  the  annual 
income  thereon.    But  the  expenditure  in  this  case  was 
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under  the  direction  of  the  testator,  James  Pollock.  It 
was  equivalent  to  an  incumbrance  on  the  estate  cre- 
ated by  him,  and  the  estate  was  credited  the  amoimt 
of  the  profits,  and  the  cestuis-qtie-trust  realized  the 
benefit  thereof,  in  conformity  to  the  scheme  of  the 
will. 

If  the  testator  had  intended  the  profits  to  be  real- 
ized out  of  the  completion  of  these  contracts,  should 
form  a  part  of  the  "  net  annual  income  "  of  his  estate, 
and  go  to  his  wife,  it  is  altogether  probable  that  he 
would  have  so  said;  and  this  argument  does  not 
involve,  aiS  the  special  guardian  seems  to  suppose,  the 
absurdity  of  holding  that  the  advances  were  not  made 
out  of  the  estate,  but  were  made  from  the  profits  of 
the  contract. 

The  numerous  authorities  cited  by  the  special 
guardian  upon  this  point,  only  go  to  sustain  the 
principle  enunciated  in  1  Story's  Equity  Jurispra- 
dence,  section  465,  that  a  trustee,  executor,  or  guardian 
may  be  made  to  account  for  the  profits  made  by  him 
in  any  of  the  concerns  of  his  trust,  except  those 
hereafter  noted;  but  the  admission  of  that  principle 
does  not  contribute  at  all  to  establish  the  doctrine 
contended  for  by  the  special  guardian,  for  that  prin- 
ciple would  be  fully  vindicated  by  the  executor 
accounting  for  the  profits  realized  from  the  contracts 
to  those  parties  entitled  to  the  principal  of  the  estate. 
But  he  also  cites  Johnson  v.  Johnson  (5  English  Law 
and  Equity^  164);  Price  t?.  Anderson  (15  Simons^ 
473);  Bartley  v.  Wainwright  (14  Vesey^  66);  Ware 
V.  McAndlish  (11  Leigh,  595) ;  and  Matter  of  Wood- 
ruff (1  Tucker y  58),  which  held,  in  substance,  that  a 


NEW  YORK,  JULY,  1877.  109 

MATTBB  OF  POLLOCK. 

life  tenant  is  entitled  to  any  extraordinary  dividend 
declared  by  a  corporation  upon  stock,  to  the  income 
upon  which  the  life  tenant  is  entitled.  He  also  cites, 
to  the  same  effect,  the  case  of  Cogswell  v.  Cogswell 
(2  Udw.  Ch.,  240),  where  the  Vice-Chancellor  held 
that  whatever  advantage  resulted  from  an  increase  of 
the  annual  value  of  the  property,  in  consequence  of 
the  lots  in  question  having  become  more  valuable,  the 
life  tenant  is  entitled  to,  but  that  case  was  one  as  to 
ordinary  dividends. 

Surrogate  Tucker,  in  the  Matter  of  Woodruff 
(above),  stated  that  the  case  of  Clarkson  v.  Clarkson 
(18  Barh.y  646,)  met  the  question  involved,  on  all 
points.  That  case  was  where  two-fifths  of  decedent's 
estate  was  given  to  his  executors,  in  trust,  to  pay  the 
interest,  dividends,  and  proceeds,  from  time  to  time, 
as  they  should  be  received,  to  his  two  daughters 
daring  their  lives.  The  trustees  invested  $12,600  in 
the  Utica  and  Schenectady  Railroad  Company,  by 
purchase,  and  subsequently  invested  $6000  more  in 
the  stock  of  Mohawk  Valley  Railroad  Company,  at 
par.  The  Utica  and  Schenectady  Railroad  paid  an 
annual  dividend  of  10  per  cent.,  which  was  paid  to 
the  cestuis-que-trtist  Subsequently  an  extra  dividend 
of  10  per  cent,  on  stock  amounting  to  $6000  was 
paid  to  the  trustees.  Afterward  the  two  railroad 
companies  were  consolidated,  under  act  of  the  legis- 
lature, into  the  New  York  Central  Railroad  Company, 
and  the  trustees  holding  the  stock  of  the  said  com- 
panies in  lieu  thereof,  became  entitled  to,  and  received, 
of  the  capital  stock  of  the  new  company  an  equal 
number  of  shares ;  also  in  bonds  or  certificates  of  the 
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New  York  Central  Railroad  Company,  $55  on  each 
share  held  in  the  former  companies,  which  amounted 
to  $12,100.  The  cestuia-que-truat  claimed  that  they 
were  entitled  to  the  extra  dividends  of  $6000,  and  the 
interest,  and  dividends  arising  therefrom,  and  also  to 
the  bonds  and  certificates,  and  asked  the  order  of  the 
Supreme  Court  that  the  trustees  pay  over  the  same. 
It  was  held  that,  by  the  terms  of  the  will,  the  testator 
intended  that  all  the  gains,  profits,  income,  and  pro- 
ceeds of  the  two-fifths  of  the  estate  should  go  to  his 
daughters,  as  tenants  for  life,  and  that  the  $6000 
belonged  to  them,  and  the  trustees  were  decreed  to 
account  for  it,  and  the  income  and  dividends,  or  the 
increase  received  thereon,  and  this  holding  was  based 
upon  the  broad  language  of  the  will,  and  that  the 
extraordinary  dividend  was  included  in  word  "divi- 
dends," used  in  the  will;  but  as  to  the  bonds  or 
certificates  of  the  New  York  Central  Railroad  Com- 
pany, it  was  held  that  they  were  not  paid  to  trustees 
either  as  the  interest,  dividends,  or  proceeds,  but  as 
the  difference  between  the  value  of  the  stocks  of  the 
old  railroad  corporations  and  the  new,  and  were  there- 
fore to  be  regarded  as  capital,  except  the  sixty  shares 
difference,  and  that  the  shares  of  the  new  company, 
over  those  of  the  old,  should  follow  their  principal,  and 
go  to  the  cestuis-que-tnist ;  but  I  am  unable  to  perceive 
any  analogy  between  these  cases  and  the  case  under 
consideration,  upon  the  point  under  discussion,  and 
whether  they  are  analogous  on  the  points  to  be 
considered  in  respect  to  .the  auditor  s  allowance  of  the 
increased  value  of  the  national  securities,  will  be  the 
subject  of  future  consideration. 
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I  am  therefore  of  the  opinion  that  the  auditor  was 
right  upon  this  claim,  and  the  exception  untenable, 
and  that  the  report  should  be  confirmed  in  that 
respect. 

The  next  question,  which  is  somewhat  analogous  to 
the  one  just  considered,  is  that  of  the  allowance  of 
$7,846.86,  as  belonging  to  the  life  tenant,  and  charged 
to  the  executor  as  profits  arising  from  the  investment 
in  government  securities,  by  which  is  meant  that  the 
funds  of  the  estate  were  invested  in  United  States 
securities  by  the  executors  of  James  Pollock,  deceased, 
which  securities,  to  the  amount  of  J 75,000,  were 
deposited  in  the  Ocean  Bank,  and  from  thence  burg- 
lariously taken  and  lost  to  the  estate,  and  the  amount- 
charged  to  the  executor  by  the  auditor,  as  profit  upon 
such  securities,  and  as  belonging  to  the  life  tenant, 
Mrs.  Pollock,  was  the  difference  in  value  between  the 
securities,  as  purchased,  and  their  alleged  market 
value  at  the  time  they  were  so  taken,  and  this  allow- 
ance by  the  auditor  seems  to  be  based  upon  the 
authorities  above  cited,  holding  that  the  extraordinary 
dividends  declared  upon  the  stock,  the  dividends,  and 
interest  upon  which  were  payable  to  the  life  tenant, 
were  also  payable  to  this  life  tenant. 

In  Johnson  v.  Johnson  (above  cited)  the  testator 
gave  his  trustees  certain  insurance  stock  for  the 
benefit  of  his  wife  for  life,  and  after  her  death  to  his 
children.  Two  years  after  the  death,  the  insurance 
company  declared  a  bonus,  or  increased  dividend,  to 
be  added  to  the  usual  dividend,  and  it  was  held  that 
such  bonus  was  due  to  the  life  tenant,  as  income. 

In  Price  v.  Anderson  (above)  the  testator  gave  to 
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his  daughter,  during  her  life,  the  dividends,  or  interest, 
of  £25,000  reduced  annuities,  and  the  dividends,  or 
interest,  of  whatever  stock  he  might  possess  in  the 
Royal  Exchange  Assurance  Company.  The  Assurance 
Company  thereafter  declared  a  dividend  of  twelve 
pounds,  ten  shillings  per  cent,  on  the  capital  stock. 
It  was  held  that  the  tenant  for  life  of  the  stock 
was  entitled  to  the  whole  amount  of  the  dividends, 
hecause  the  company  declared  it  to  be  dividend,  and 
not  capital. 

In  Bartley  v.  Wainwright  (above  cited)  the  testator 
directed  £10,000  to  be  invested  in  bank  stock  by  his 
executors,  for  his  daughter,  she  to  receive  the  divi- 
dends and  interest  thereof  during  life,  in  addition  to 
the  half-yearly  dividends.  An  additional  dividend  of 
$5  per  cent,  was  declared,  and  it  was  held  the  cestui- 
gue-trust  (the  life  tenant)  was  entitled  to  the  additional 
dividend. 

In  Ware  v.  McAndlish  (above)  the  testator  be- 
queathed one-fourth  of  the  residuum  of  his  estate  in 
trust  for  his  daughter,  for  life.  It  was  held  that  she 
was  entitled  to  the  profits  of  the  estate  bequeathed, 
apd  that  no  part  thereof  should  be  carried  to  the 
principal  fund,  but  the  profit  should  be  paid  to  her. 
But  the  only  question  involved  in  this  case  was, 
whether  the  life  tenant  was  entitled  to  the  whole 
income,  or  only  to  so  much  as  would  be  sufficient 
for  her  support,  and  the  balance  should  be  invested, 
whereof  she  should  enjoy  the  life  estate  only. 

In  the  Case  of  Woodruff  (above)  the  testator  made 
a  specific  devise  to  his  daughter,  a  life  estate  in  the 
residuum  to  his  widow,  the   remainder  over  to  his 
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sons.  The  executors  received  of  the  assets  certain 
shares  of  the  Manhattan  Gas  Light  Company.  Two 
days  after  testator's  death,  the  legislature  authorized 
an  increase  of  the  capital  stock  from  two  to  four 
millions.  The  corporation  apportioned  the  new  stock 
among  the  stockholders,  and  declared  an  extraor- 
dinary dividend  out  of  the  surplus  profits  of  the 
corporation,  of  $18  per  share,  and  allowed  this  amount 
to  the  credit  of  each  stockholder  who  should  take  the 
new  stock,  as  payment  on  account  of  it.  It  was  held 
that  the  $18  per  share  was  income  of  the  estate. 

In  Simpson  v.  Moore  (30  Barb.,  637,)  the  will 
directed  the  executors  to  invest  one-sixth  part  of  the 
estate,  and  pay  over  the  income  to  the  widow,  during 
her  life.  The  trustees  invested  a  portion  of  the  fund 
in  the  stock  of  the  National  Bank.  The  bank  charter 
expired,  and  it  was  reorganized  under  the  general  law, 
preparatory  to  which  it  declared  a  dividend  over  and 
above  the  value  of  the  stock  of  18  per  cent.,  with 
the  option  to  the  stockholders  to  take  it  in  new 
bank  stock,  or  in  money.  The  trustees  elected  to  take 
it  in  stock.  It  was  held  that  the  testator  intended  the 
income  of  his  property,  which  he  ordered  to  be  con- 
verted, to  be  paid  to  his  wife,  but  the  capital  to  be 
preserved,  and  that  the  18  per  cent,  should  be 
considered  as  dividend,  but  as  it  contained  part  of 
what  was  held  as  capital  when  the  stock  was  pur- 
chased, so  much  as  was  necessary  to  make  the  original 
investment  should  be  retained  by  the  executor,  and 
the  residue  belonged  to  the  life  tenant. 

Upon  such  consideration  as  I  have  been  able  to 
give  this  case,  I  cannot  find  any  authority  to  sustain 
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the  auditor  in  his  charging  the  alleged  profits  of  the 
United  States  securities  lost,  to  the  executors,  as 
belonging  to  the  life  tenant,  Mrs.  Pollock.  The 
^various  cases  cited  are  cases  where  dividends  have 
been  declared  as  such,  or  profits  realized  from  the  use 
of  the  principal  fund,  but  no  case  has  been  pre- 
sented where  the  life  tenant  was  adjudged  to  be 
entitled  to  the  increased  value  of  the  principal  of  the 
estate,  with  the  income  thereof,  much  less  in  a  case 
where  there  has  been  no  disposition  of  the  property, 
or  realization  of  the  profits.  When  the  capital  fund 
was  invested  in  national  securities,  it  remained  the 
same  capital  fund,  though  it  increased  in  market 
value.  In  no  sense,  as  it  seems  to  me,  could  that 
increase  be  adjudged  as  "  net  annual  income,"  which 
presupposes  the  profits  received  for  its  use. 

Suppose  the  life  tenant  had  died  before  the  securi- 
ties were  stolen,  or  suppose  they  had  not  been  stolen, 
could  she  have  compelled  the  trustees  to  pay  over  to 
her  the  amount  of  increase  in  the  value  of  those 
securities?  Suppose  she  had  died,  and  her  repre- 
sentatives had  called  upon  the  trustees  for  what  was 
alleged  by  them  to  be  the  increased  value  of  the 
securities  in  which  the  principal  sum  was  invested, 
would  it  be  tolerated  for  a  moment  that  they  could 
recover  that  alleged  balance,  as  though  the  investment 
had  been  made  exclusively  for  her  benefit  ? 

Suppose,  again,  the  estate  had  consisted  of  a  farm, 
to  the  income  of  which  Mrs.  Pollock  was  entitled  by 
the  will ;  and  by  ordinary  increase  of  the  value  of  the 
real  estate,  or  by  some  local  improvement,  it  became 
greatly  enhanced  in  market  value,  could  the  life 
tenant  claim  all  such  increase  ? 
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Suppose  the  securities  in  question  had  depreciated 
50  per  cent.,  and  this  is  upon  the  assumption  that  the 
investment  in  those  securities  was  authorized  by  the 
will,  or  law,  would  the  life  tenant  be  chargeable  with 
their  depreciation,  in  addition  to  the  loss  which  she 
would  sustain  by  reason  of  the  reduction  of  the 
income  ? 

I  know  it  is  claimed  that  the  investment  of  the 
funds  of  the  estate  by  the  executor,  Lillienthal,  was 
contrary  to  his  duty,  and  that  therefore  he  is  liable  to 
account  for  any  profits  that  he  may  have  realized,  and 
liable  for  any  losses  which  were  sustained  by  reason 
of  the  unlawful  investment ;  but  he  is  only  liable  to 
the  parties  entitled  to  the  fund,  and  the  effect  of  an 
improper  investment  does  not  make  him  liable  to  the 
life  tenant  as  to  any  portion  of  the  fund  that  he 
would  not  be  liable  for,  if  the  investment  had  been 
made  conformable  to  the  will,  or  the  law  of  the  land. 

Indeed  I  am  not  able  to  perceive  how  the  auditor 
distinguishes  between  the  case  of  the  profits  on  cdn- 
tracts  and  the  alleged  profits  on  the  government 
securities,  for  it  seems  to  me  that  if  there  is  any 
difference,  it  is  in  favor  of  the  profits  actually  realized 
and  received,  as  against  any  alleged  profits  never 
estimated,  fixed  or  realized. 

It  is  claimed  that  because  Mr.  Lillienthal,  when  he 
purchased  the  securities,  charged  to  the  life  tenant, 
Mrs.  Pollock,  the  premium  paid  therefor,  and  because, 
in  his  account  as  executor  of  James  Pollock,  he 
recognized  his  liability  to  account  for  the  increased 
value  of  the  securities  lost  to  the  life  tenant,  he  is 
chargeable  therefor  in  this  accounting. 
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I  am  entirely  unable  to  appreciate  the  force  of  this 
logic.  When  he  charged  the  life  tenant  for  the 
premium  paid  for  the  investment,  he  evidently  mis- 
took the  liability  of  the  life  tenant  for  such  premiums, 
and  when  he  recognized  his  obligation  to  account  to 
the  life  tenant  for  the  increased  value  of  the  securities 
lost,  he  equally  forgot  the  legal  rights  of  the  other 
parties  (the  remaindermen),  who  were  entitled  to  the 
increased  value  of  the  securities;  and  because  he 
made  that  mistake,  he  cannot  be  held  accountable  — 
contrary  to  equity,  law,  and  logic,  for  the  fund  which 
obviously  belongs  to  the  cestuis-que-tntst  and  remain- 
dermen in  this  estate,  and  his  charging  in  the  one  case 
and  crediting  in  the  other,  does  not  change  either  the 
rules  of  law,  or  the  principles  of  equity,  or  justify  the 
violation  of  either  in  their  administration. 

I  am  of  the  opinion  that  the  exceptions  to  the 
auditor's  report,  filed  by  C.  H.  Lillienthal,  the  execu- 
tor, are  well  taken,  and  that  the  auditor's  report 
should  be  modified  in  respect  to  the  charge  against 
the  executor,  of  the  alleged  profits  upon  the  stolen 
securities. 

The  counsel  for  the  executor  objects  to  the  charge 
of  $3,498,  and  of  $875,  amoutiting  to  $4,373,  under 
date  January  19,  1869,  against  the  executor,  Lillien- 
thal, for  premiums  on  $83,000  of  five-twenties  of 
1862,  and  $10,000  of  1867,  which  charge  was,  as  I 
understand  the  account  and  testimony,  derived  from 
the  following  transaction :  Mr.  Lillienthal  purchased 
$33,000  of  United  States  bonds,  and  paid  premiums 
for  them  of  $562.50,  and  charged  that  premium  to 
the  lile  tenant,  and  subsequently  he  exchanged  those 
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securities  for  others,  and  he  received  in  the  others, 
including  a  small  amount  of  cash,  in  the  aggregate, 
$37,060.62,  making  the  difference  of  $4,060.62,  from 
which  he  deducted  the  amount  of  premiums  paid 
originally  for  the  securities  thus  sold,  leaving  the  sum 
of  $3,498,  as  above  stated,  and  under  date  of  January 
19,  1869,  he  charged  that  sum  to  himself,  together 
with  $875,  increased  value  of  $10,000  of  bonds  paid 
to  Mrs.  Lillienthal,  and  as  the  account  appears,  and 
the  testimony  shows,  he  subsequently,  on  the  12th 
February,  1870,  credited  to  himself  the  amounts,  on 
discovering,  as  he  claims,  that  the  life  tenant  was  not 
entitled  to  such  premium  or  increase. 

The  auditor  charges  the  executor  with  this  sum, 
according  to  his  account,  but  does  not  allow  him  the 
charge  of  the  same  amount  made  against  the  life 
tenant,  which,  it  is  claimed,  results  in  that  amount  of 
error,  and,  if  I  correctly  understand  the  transaction, 
I  see  no  reason  why  the  life  tenant  should  have  been 
charged  with  the  premium  paid  for  the  securities  in 
which  the  principal  fund  was  invested,  and  to  the  net 
income  of  which  only  she  was  entitled,  and  it  seems 
equallv  clear  to  mv  mind  that  the  life  tenant  was  not 
entitled  to  the  difference  in  value  between  the  two 
securities  on  the  exchange,  but  was  only  entitled  to 
the  interest  derived  therefrom,  and  that  the  auditor's 
report,  in  that  respect,  should  be  modified,  though 
it  is  quite  probable  that  the  manner  of  making  up  the 
account  may  have  misled  the  auditor.  But  I  cannot 
concur  with  the  counsel  for  the  executor  when  he 
states,  in  his  argument,  that  so  far  as  there  was  a 
premium  paid  on  the  purchase  of  the  securities,  that 
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the  charge  should  have  been  made  as  against  this 
account,  if,  by  this  account,  he  means  the  account  of 
the  executors  of  Jane  Pollock,  under  consideration, 
for  over-premium  which  the  executors  saw  fit  to  pay, 
for  the  securities  could  not,  with  propriety,  be  charged 
to  the  life  tenant,  but  only  the  principal  fund. 

The  next  question  of  special  importance  in  this  case 
is  the  disallowance,  by  the  auditor,  of  the  various 
charges  to  the  testatrix,  for  expenses  of  the  improve- 
ments made  at  Esopus,  which  seem  to  have  been 
disallowed  upon  the  ground  that  there  was  no  author- 
ity given  to  the  executor  by  the  testatrix  to  apply  her 
income  for  the  purpose  of  making  such  improvement, 
and  that  the  improvements  were  not  in  the  nature  of 
repairs,  but  permanent  and  substantial  betterments  to 
the  estate,  and  should  be  borne  by  the  remaindermen. 

It  is  undoubtedly  true  that  as  to  permanent  im- 
provements of  property,  in  which  a  person  has  a 
life  estate,  the  expenses  of  such  improvements  are 
presumed  to  be  for  the  benefit  of  the  estate,  and 
chargeable  to  the  remaindermen,  and  to  overcome 
such  presumption,  it  is  necessary  to  show  that  the 
life  tenant  made  the  improvements,  or  that  they  were 
made  by  his  procurement,  or  on  his  responsibility. 

[After  reviewing  the  testimony  upon  this  subject, 
the  Surrogate  proceeded :] 

The  fact  that  Mrs.  Pollock  had,  from  time  to  time, 
a  statement  of  her  account,  which  embraced  the 
expenses  of  the  improvements  at  Esopus,  and  none  of 
the  numerous  witnesses  called  are  able  to  state  that 
she  complained  of  such  charges,  but  that  her  com- 
plaint was  confined  to  the  balance,  as  stated,  and  the 
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particular  items  of  credit,  and  that  several  of  the 
witnesses  testify  that  she  made  arrangements  in 
respect  to  the  plans  and  specifications  of  the  im- 
provements, employed  the  architect  to  make  the 
contracts  and  superintend  the  work,  and  that  all  the 
accounts  were  furnished,  and  the  repairs  are  found  to 
be  charged  against  her  in  respect  to  these  dealings, 
and  that  in  some  of  the  improvements  she  paid  the 
workmen  herself,  and  that  these  items  were  regularly 
charged  against  her  upon  the  books  of  the  executor, 
Lillienthal,  which  were  within  her  examination,  and 
copies  of  which  were,  from  time  to  time,  sent  to  her 
for  ex^^niination,  and  that  these  circumstances  are  only 
contradicted  by  James  Pollock,  who  testified  under  the 
feeling  in  behalf  of  his  wife  as  a  claimant,  and  possibly 
the  dissatisfaction  over  his  discharge  as  book-keeper, 
and  the  fact  that  he,  as  book-keeper,  under  the 
direction  of  the  executor,  Lillienthal,  made  these 
charges  against  the  testatrix,  offered  very  strong,  if 
not  conclusive,  evidence  that  Mrs.  Pollock  undertook 
to  make,  at  her  own  expense,  the  improvements 
at  Esopus,  especially  when  taken  in  connection  with 
the  fact  that  both  Mr.  Brown  and  Mr.  Lillienthal  testify 
that  they  never  directed  any  such  improvements,  and 
there  is  no  evidence  that  either  of  the  life  tenants  did 
80;  beside,  it  is  difficult  to  believe  that,  for  a  long 
series  of  years,  these  charges  had  been  made  against 
Mrs.  Pollock,  and  she  obviously  was  aware  of  them,  if 
the  testimony  of  James  Pollock  be  accepted  as  true, 
denied  the  propriety  of  the  charges,  which  were  never 
corrected,  nor  any  adjustment  made  in  respect  to 
them,  she  would  still,  with   the  knowledge  of  those 
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alleged  false  charges,  amounting  to  over  $13,000, 
make  Mr.  Lillienthal,  who  was  alone  responsible  for 
such  alleged  false  charges,  the  executor  of  her  will. 
And  while,  from  such  examination  as  I  have  been  able 
to  give  this  case,  I  am  not  satisfied  that  I  can  do 
justice  to  the  parties,  and  therefore  ought  not  to  pass 
finally  upon  the  question  of  the  liability  of  the  life 
tenant  for  those  expenses,  as  additional  proof  may  be 
offered  in  the  case,  if  I  should  deem  it  my  duty  to 
send  it  back  to  an  auditor ;  yet  it  seems  to  me  proper 
that  I  should  consider  the  force  of  the  evidence  which 
has  already  been  given,  and  which  would  lead  me  to 
hesitate  to  confirm  the  report  in  respect  to  that  disal- 
lowance by  the  auditor. 

There  are  numerous  exceptions  to  the  auditor's 
report,  which  it  is  somewhat  difficult  to  pass  upon  in 
the  present  condition  of  the  testimony,  one  of  which 
is,  that  the  auditor  erred  in  disallowing  the  interest 
paid  by  the  executors  for  the  purpose  of  borrowing 
money  for  the  decedent.  If,  as  is  claimed  by  the 
executor,  it  was  necessary  to  make  a  loan  to  meet  the 
advances  to  Ihe  life  tenant,  because  of  the  expenditure 
of  her  income  in  making  the  improvements  at  Esopus, 
then  the  charge  would  seem  to  be  proper ;  if,  on  the 
contrary,  as  the  auditor  has  found  she  was  not  charge- 
able with  these  expenditures,  (here  remained  sufficient 
income  in  the  hands  of  the  executor  for  her  use,  then 
the  charge  was  properly  disallowed.  But  according  to 
the  view  which  I  am  constrained  to  take  of  this  case, 
that  question  cannot  now  be  safely  determined. 

Of  the  same  character  is  the  first  exception  taken 
by  the  guardian  of  Ida  L.  and  John  Pollock,  that  the 
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auditor  failed  to  allow  interest  on  the  amount  found 
in  the  hands  of  the  executor  at  the  time  of  the  death 
of  Mrs.  Pollock,  the  life  tenant.  If  the  auditor  is  right 
in  his  finding,  and  the  executor  had  that  amount  in 
hand  at  the  time  of  her  death,  then  the  executor 
would  seem  to  be  chargeable  with  interest  thereon, 
after  the  expiration  of  eighteen  months  after  he 
received  letters  testamentary,  unless  some  special 
circumstances,  such  as  the  necessity  of  retaining  a 
portion  to  meet  the  expenses  of  the  estate,  or  an 
effort  to  invest,  and  the  failure  to  find  securities 
recognized  as  proper  for  such  investment  existed ; 
but  that  circumstance  must  be  determined  upon  the 
ultimate  determination  of  the  whole  case. 

The  special  guardian  for  the  infants  also  excepts 
to  the  report  of  the  auditor,  in  that  he  disallowed  the 
"uterest  on  certain  payments  made  to  John  Pollock, 
prior  to  the  completion  of  the  contracts  mentioned  in 
John  Pollock's  will. 

This  exception  is  based  upon  the  theory  that  John 
Pollock,  under  his  contract  with  James  Pollock, 
deceased,  was  not  entijiled  to  any  portion  of  his 
compen.sation  until  after  the  completion  of  the  con- 
tracti*,  and  the  profits  thereon  should  be  ascertained ; 
but  I  am  not  disposed  to  hold  that  the  receipt  of 
something,  on  account  of  such  profits,  in  the  progress 
of  their  completion,  would  be  either  contrary  to  the 
letter  or  spirit  of  that  contract. 

The  will  of  the  decedent,  Mrs.  Pollock,  by  the  third 
clause,  states  that  it  is  her  desire  that  the  privilege 
of  purchasing,  at  their  appraised  or  inventoried  valu* 
ation^  all  the  stock,  tools,  utensils,  horses,  carriages^ 
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harness,  &c.,  at  Esopus,  to  be  given  to  any  one  of  said 
daughters  or  their  husbands  who  shall  retain  and  live 
at  said  country  seat,  and  the  fourth  clause  gives  the 
furniture,  carpets,  cornices,  china  ware,  glass,  pictures, 
ornaments,  works  of  art,  silver,  silver  plate,  jewelry, 
wearing  apparel,  all  oulrdoor  seats  and  vases,  except- 
ing such  articles  as  she  otherwise  bequeaths  to  her 
said  three  daughters,  to  be  equally  divided  between 
them,  at  their  appraised  or  inventoried  valuation. 

It  does  not  appear  in  the  testimony  whether  any  of 
the  articles  intended  to  be  disposed  by  the  third  and 
fourth  clauses,  belonged  to  the  estate  of  James  Pol- 
lock, deceased.  If  so,  it  was  given  by  his  will  to  his 
two  daughters,  Mrs.  Lillienthal  and  Agnes  Isabella, 
and  John  James ;  but  the  inventory  seems  to  treat  it 
as  the  property  of  Jane  Pollock,  deceased,  and  it  is  set 
down  at  $6,382.75,  and  by  the  auditor  is  charged  to 
the  executors  on  this  accounting. 

It  is  claimed  by  the  counsel  for  the  executor, 
Lillienthal,  that  the  full  amount  of  this  inventory 
should  not  have  been  charged  to  the  executor,  for  the 
reason  that  the  will  made  a  specific  disposition  of  such 
property,  and  that  it  never  came  into  the  hands  of  the 
executor,  and  that  it  went  into  the  possession  of  the 
daughters,  Mrs.  Lillienthal  and  Mrs.  Brown,  and,  if  I 
understand  his  argument,  it  is  that  Jane  Elinor,  a 
daughter  of  the  deceased  by  a  former  husband,  was 
not  entitled  to  any  portion.  This  would  doubtless 
have  been  so  if  the  property  had  been  been  that  of 
James  Pollock,  deceased,  and  bequeathed  to  his  chil- 
dren ;  but  if,  as  it  seemed  in  this  accounting,  it  was 
property  bequeathed  to  Mrs.  Pollock,  at  her  decease 
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she  made  disposition  of  it  to  her  three  daughters, 
equally,  at  an  appraised  or  inventoried  valuation,  but 
until  that  appraisal  was  made,  and  the  property  set 
apart  to  the  respective  daughters,  the  executor  must 
be  held  to  have  control  over  it,  and  answerable  for  its 
valuation,  for  it  is  not  specifically  bequeathed  so  that 
the  title  and  the  right  to  the  possession  vested  im- 
mediately in  the  legatees,  but  something  was  to  be 
done,  to  wit :  the  appraisal,  and  distribution  according 
to  the  appraisal,  in  order  to  complete  the  title,  and  to 
divest  the  executors  of  control  over  it,  and  the  liability 
for  it  as  such  executors. 

So  far  as  concerns  the  stock,  tools,  utensils,  horses, 
carriages,  harness,  &c.,  which  was  to  be  taken  by  the 
daughter  who  would  occupy  the  premises  at  Esopus, 
Mrs.  Brown  seems  to  be  entitled  to  the  property,  but 
she  is  liable  to  the  executors  therefor,  and  it  was  their 
duty  to  have  procured  an  appraisal,  and  collected  the 
appraised  value  from  her,  and  I  am  unable  to  see  how 
the  executor  can  escape  his  liability  for  such  property, 
at  its  appraised  value,  and  the  learned  counsel  for  the 
executor  I  think  has  fallen  into  an  error  in  supposing 
that  there  is  no  evidence  but  that  the  property  in 
question  was  distributed  to  and  received  by,  the 
respective  legatees  in  conformity  to  the  will. 

Mr.  Lillienthal  testifies  that  the  silver  was  equally 
divided  between  Mrs.  Brown  and  Mrs.  Lillienthal,  and 
that  the  furniture  and  other  articles,  which  were  in  the 
house  at  the  time  of  Mrs.  Pollock's  death,  were  still  in 
the  house,  and  in  the  use  of  Mrs.  Brown,  and,  as  the 
evidence  stands,  it  seems  to  me  that  the  inventoried 
valuation  of  the  furniture,  &c.,  is  properly  charged  to 
the  executor. 
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evidence,  but  it  could  not  be  admissible  in  evidence 
except  on  consent,  for  it  appears  to  be  the  account  as 
rendered  by  the  surviving  executor  without  any 
authoritative  determination  as  to  its  correctness. 

There  is  no  suggestion  that  it  has  ever  been  passed 
upon  by  an  auditor,  or  surrogate,  nor  is  any  decree 
relating  thereto,  presented  before  the  auditor  for  con- 
sideration ;  certainly  none  appears  in  the  proceedings 
submitted  to  this  court  on  this  motion  to  confirm  the 
auditor's  report ;  and  yet  it  is  very  difficult  to  under- 
stand why  any  allusion  was  made  to  that  account,  and 
an  admission  made  by  contestant,  for  it  was  merely 
an  admission  as  to  the  receipt  of  various  sums  of 
money  by  the  executors  of  James  Pollock's  estate, 
which  it  was  incumbent  upon  them  to  account  for, 
and  if  any  admission  on  the  subject  of  its  receipt  was 
necessary,  such  admission  would  seem  to  be  necessary 
on  the  part  of  the  executors,  for  it  was  an  admission, 
so  far  as  receipts  were  concerned,  for  the  benefit  of  the 
contestant,  and  hardly  appropriate  as  an  admission 
by  him ;  beside,  the  admission  does  not  state  that  such 
moneys  were  received  on  the  account  of,  and  for,  the 
life  tenant,  and,  for  the  purpose  of  this  proceeding,  it 
becomes  necessary  to  ascertain  whether  such  receipts 
were  on  account  of,  and  for  the  benefit  of,  the  life 
tenant. 

In  respect  to  the  latter  clause  of  the  admission  that 
the  executor  paid  out  the  amounts  as  stated  in  the 
James  Pollock  account,  it  is  claimed  by  contestant's 
counsel  that  the  admissions  are  not  operative,  because 
not  joined  in  by  the  infants,  and  these  admissions 
reserved  the  major  part  of  the  items,  which,  it  seems 
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to  me,  should  have  been  charged  as  having  been  paid 
to  Mrs.  Lillienthaly  Mrs.  Brown,  Jane  Pollock,  Mr. 
Lillienthal  and  Mr.  Brown.  It  is  said  by  the  same 
counsel  that,  while  the  admission  was  to  the  effect 
that  the  executor  of  James  Pollock  had  paid  out  the 
sums  named,  yet  it  was  not  an  admission  that  they 
were  chargeable  to  the  life  tenant.  If  this  were  so, 
the  admission,  so-called,  was  worthless,  for  the  same 
evidence  that  would  have  proved  that  the  particular 
items  were  proper  charges  against  the  life  tenant, 
would  prove  their  payment,  and  I  am  not  willing  to 
believe  that  counsel  were  thus  trifling  with  so  impor- 
tant a  question. 

The  fact  was  that,  as  Mrs.  Pollock  was  entitled  to 
the  net  annual  income  of  the  estate  of  James  Pollock, 
it  was  necessary,  in  order  to  show  what  the  receipt  of 
the  net  income  was,  to  prove  all  necessary  disburse- 
ments in  its  administration,  as  well  as  the  moneys  paid 
out  for  necessary  improvements,  &c.,  and  therefore, 
practically,  the  accounting  of  the  James  Pollock  estate 
was  an  accounting,  so  far  as  the  disbursements. were 
concerned,  in  respect  to  the  claim  of  the  life  tenant, 
and  I  think,  therefore,  the  reasonable  construction  of 
that  admission  is  that  the  disbursements,  or  payments, 
made  by  the  executors  of  the  James  Pollock  estate, 
were  proper  charges  on  the  accounting  in  this  estate, 
and  were  doubtless  made  because  there  had  been  no 
adjudication  on  the  final  settlement  of  the  account  of 
the  James  Pollock  estate.  But  the  literal  interpreta- 
tion of  the  admission  would  admit  nothing  practically 
which  the  party  pretending  to  admit  could  require  to 
be  proved  in  this  proceeding,  and  it  is  very  difficult  to 
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understand  what  was  the  object  of  the  admission  that 
James  Pollock  received  the  various  sums  stated  in  this 
account,  for  all  the  receipts  by  the  executors  herein, 
were  covered  by  the  testimony  of  James  Pollock,  and 
the  admission  that  the  account  rendered  in  this  pro- 
ceeding for  moneys  received,  and  the  receipts  by  the 
executors  of  James  Pollock,  if  not  chargeable  to  the 
life  tenant,  were  immaterial  in  these  proceedings,  and 
the  question  necessarily  arises  whether  the  James 
Pollock  account  should  not  be  treated  in  this  proceed- 
ing as  in  evidence  for  the  purpose  of  showing  the 
payments  on  account  of  the  life  tenant,  as  well  as  the 
receipts,  under  the  well  settled  rule  that  when  a  party 
gives,  in  evidence,  entries  in  a  book  to  show  his  receipt 
of  money,  the  items  of  payment  are  deemed,  in  evi- 
dence, to  surcharge  the  claim,  and  yet  it  is  practically 
impossible  to  say  what  was  intended  by  the  respective 
parties  regarding  this  admission,  and  while  it  is  doubt- 
less true  that  the  executors  gave  evidence  to  prove 
many  items  which  would  seem  to  be  covered  by  the 
admission  upon  this  theory,  yet  it  is  urged  with  great 
earnestness,  and  apparent  sincerity,  on  behalf  of  the 
executors,  that  James  Pollock's  account  was  put  in 
evidence  for  all  purposes,  by  the  contestant,  while  it 
is  equally  clear  that  the  auditor  has  only  regarded 
the  admissions  as  establishing  the  amount  of  money 
received  by  the  executors  of  James  Pollock,  and  of 
Jane  Pollock,  without  affording  even  a  presumption 
in  favor  of  the  executors  as  to  the  payments  made  by 
them  in  this  estate,  and  I  cannot  escape  the  conviction 
that  this  accounting  has  been  conducted  and  deter- 
mined upon    some   misunderstanding  respecting  the 
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rights  of  the  respective  parties,  and  the  more  I 
examine  the  case,  the  more  convinced  I  am  that  the 
matter  must  be  sent  back  for  further  consideration. 

In  the  very  elaborate  and  able  argument  of  the 
learned  counsel  for  the  executor  Lillienthal,  he 
criticises  somewhat  the  disallowance  by  the  auditor 
of  numerous  checks,  alleged  to  have  been  drawn  by 
the  executor  Lillienthal,  for  the  benefit  of  Mrs.  Pollock^ 
together  with  numerous  alleged  payments  to  workmen, 
for  taxes,  &c.,  because  they  are  not  proved  to  have 
been  drawn  and  made  for  the  benefit  of  the  life 
tenant,  and  sufficient  vouchers  were  not  presented  to 
entitle  them  to  be  allowed,  and  some  strictures  are 
made  as  to  the  rigidity  of  the  rule  adopted  by  the 
auditor  in  respect  to  the  character  of  the  vouchers 
and  the  proof  necessary  to  the  allowance  of  the. 
claims. 

It  is  not  my  purpose  to  lay  down  any  rule  for  the 
guidance  of  the  auditor,  who  shall  have  the  investi- 
gation of  this  account,  if  it  shall  be  again  referred, 
nor  would  I  relax  the  rule  of  proof  demanded  of 
executors  and  administrators  in  respect  to  their  dis- 
bursement,  so  as  to  encourage  a  lax  performance  of 
their  duty,  or  endanger  the  estate  they  represent; 
but  it  is  worthy  of  consideration  whether  the  repre- 
sentative of  an  estate,  situated  as  Mr.  Lillienthal  was, 
should  be  held  to  the  rigid  rule  of  proof  which  is 
required  of  a  creditor  of  the  estate,  to  establish  his 
claim  on  contest. 

In  this  case,  Mrs.  Pollock,  the  life  tenant,  resided  in 
Ulster  County,  mainly,  having  a  household  and  large 
establishment  to  carry  on,  and  was  in  the  habit  of  re- 
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ceiving  money  from  the  executor,  sometimes  through 
the  agency  of  James  Pollock,  a  clerk  of  Mr.  Lillienthal, 
sometimes  from  Mr.  Brown,  her  agent  and  son-inJaw, 
sometimes  personally  from  Mr.  Lillienthal,  sometimes 
by  messengers,  and  at  other  times  her  personal  bills 
were  paid  either  by  the  executor,  his  clerk,  or  her 
daughter,  or  son-in-law.  Brown,  rendering  it  almost,  if 
not  quite,  impracticable  to  secure  vouchers  in  each 
case  from  the  life  tenant,  and  it  is  manifest  that  if  the 
rule  shall  not  be  relaxed  in  favor  of  the  representative 
of  an  estate  under  such  circumstances,  injustice  will 
be  done,  and  a  serious  obstacle  to  the  assumption  of 
such  trusts  be  presented. 

I  will  entertain  a  motion  on  the  part  of  the  execu- 
tors to  send  the  matter  back  for  further  hearing,  or  for 
reference  to  another  auditor,  as  they  shall  be  advised. 

Order  accordingly. 


New  York  County.— HON.  D.  C.  CALVIN,  Subrooate.— 

July,  1877. 

Danser  v.  Jeremiah. 

In  the  matter  of  the  probate  and  construction  of 
the  last  will  and  testament  of  Mart  M.  Danser, 
deceased. 

Under  the  provisions  of  Chapter  359  of  the  laws  of  1870  (L.  of  1870,  p. 

829,  §  11),  the  surrogate  of  New  Tork  County  has  jurisdiction  to  hear 

and  detei-mine  the  validity  of  dispositions  in  a  will,  however  those 

questions  may  arise. 
This  jurisdiction  may  be  exercised  in  a  proceeding  instituted  to  prove  the 

will,  and  upon  objections  filed  therein,  and  is  not  necessarily  confined 

to  a  proceeding  begun  for  the  special  purpose  of  construing,  and 

determining  the  validity  of,  the  will. 
The  jurisdiction  carries  with  it  authority  to  bring  Into  court  all  the  parties 

in  interest. 
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The  objections  filed  to  the  probate  of  the  instru- 
ment offered  as  the  last  will  and  testament  of  the 
decedent,  raised  the  customary  questions  as  to  mode  of 
execution  and  publication,  mental  capacity  of  the 
testatrix,  and  imdue  influence ;  and  stated  particularly 
that  the  third  paragraph  of  the  alleged  will  attempted 
to  create  a  trust  not  authorized  by  the  laws  of  this 
State ;  that  each  and  every  of  the  bequests  to  the 
benevolent,  charitable,  and  religious  corporations,  so- 
cieties, and  associations  mentioned  in  the  twentieth 
paragraph  were  not  executed  at  least  two  months 
before  the  death  of  the  decedent,  as  required  by 
section  6,  chapter  319,  of  the  laws  of  1848;  and  that 
the  bequests  to  certain  specified  associations,  societies, 
churches  and  institutions,  were  void,  because  those 
organizations  were  not  corporations,  the  several  acts 
attempting  to  create  them  not  having  been  passed  by 
a  two-thirds  vote  of  the  members  of  each  branch  of 
the  Legislature,  as  required  by  section  2,  title  4, 
chapter  7,  part  1,  of  the  Revised  Statutes  (2  M.  /S., 
156  ;)  and  that  the  22d  paragraph  of  said  instrument 
attempted  to  create  a  trust  not  authorized  by  the 
laws  of  this  State. 

The  third  paragraph  objected  to,  provided  that  the 
decedent's  executor  should  purchase  a  plot  of  ground 
in  Greenwood  Cemetery,  in  case  decedent  should  not 
have  purchased  one  in  her  lifetime,  and  cause  to  be 
erected  a  tomb,  to  contain  the  bodies  of  her  father, 
mother,  and  herself,  and  of  an  aunt  and  her  deceased 
child,  and  of  her  living  children  when  dead,  and  of  her 
deceased  husband,  if  she  should  desire,  and  to  expend, 
after  payment  of  debts  and  funeral  expenses,  a  sum 
necessary  to  erect  such  tomb,  hot  to  exceed  $25,000. 
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The  22d  clause  objected  to  as  above  stated,  is  the 
residuary  claiise^  whereby  she  gave  and  bequeathed  all 
the  rest  and  residue  of  her  estate  to  her  executor 
("who  knows  my  wishes  in  this  respect/')  to  be  by 
him  distributed  to  such  charitable  or  religious  societies, 
associations,  or  corporations,  or  for  such  other  benevo- 
lent purposes  as  he  might  see  fit. 

The  coimsel  for  the  contestants  finally  limited  his 
objections  to  the  validity  of  the  bequests  embraced  in 
the  third,  twentieth  and  twenty-second  paragraphs  of 
the  will,  and  covered  by  the  objections  above  stated, 
and  claimed  that  this  court  had  power  and  jurisdiction 
under  the  eleventh  section  of  chapter  359  of  the  Laws 
of  1870  to  pass  upon  and  determine  the  true  con- 
struction, validity  and  legal  effect  thereof,  and  asked 
the  court  to  exercise  in  this  proceeding  such  power 
and  jurisdiction,  to  which  several  of  the  legatees, 
whose  legacies  were  called  in  question,  assented. 

The  proponent,  with  several  of  the  legatees  whose 
legacies  are  questioned,  objected  to  such  construction, 
on  the  ground  that  this  court  had  no  jurisdiction  to 
construe  the  instrmnent  in  question  under  the  eleventh 
section  aforesaid,  and  claimed  that  this  court  is  limited 
to  cases  in  which  the  Supreme  Court  would  take 
cognizance  of  such  construction  in  an  action  brought 
there  for  that  purpose,  while  the  counsel  for  two 
of  the  contestants  raised  the  objection  that  the  statute 
of  1870,  which  attempts  to  confer  the  authority  upon 
this  court  to  construe  wills,  &c.,  is  unconstitutional. 

All  the  corporations,  societies  and  associations  which 
are  legatees  under  the  will  in  question,  the  validity  of 
whose  legacies  is  disputed,  appeared  upon  this  pro- 
ceeding, with  the  exception  of  one. 
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W.  O.  BiJSTLSTT  ^b  C.  1.  H.  Babtlktt  for  t^B  eautestooiL 

A.  R.  DrxtT  for  the  proponent 

L.  L.  DsLAFiSLD  /or  ^.   y.  J?y6  and  Ear  Ii^trmaryj  Ac 

The  Surrogate. — By  section  six,  article  six,  of 
the  Constitution,  as  amended,  ratified  and  adopted, 
December  6,  1869,  it  is  provided  that  "there  shall 
be  the  existing  Supreme  Court,  with  general  juris- 
diction in  law  and  equity,  subject  to  such  appellate 
jurisdiction  of  the  Court  of  Appeals  as  now  is  or  may 
be  prescribed  by  law." 

By  section  twelve,  of  article  fourteen,  of  the  same 
Constitution,  it  is  provided  that  "all  local  courts 
established  in  any  city  or  Village,  including  the 
Superior  Court,  Common  Pleas,  Sessions  and  Surro- 
^te*s  Courts  of  the  city  and  county  of  New  York, 
shall  remain  until  otherwise  directed  by  the  legislature, 
with  their  present  powers  and  jurisdictions." 

By  section  nineteen,  of  article  six,  it  is  provided 
that  "  inferior  local  courts  of  civil  and  criminal  juris- 
diction may  be  established  by  the  legislature." 

It  will  be  observed  that  section  six,  of  article  six, 
above  cited,  which  defines  the  jurisdiction  of  the 
Supreme  Court,  does  not  make  that  jurisdiction  exclvr 
sice,  and  section  twelve,  of  article  fourteen,  where  it 
provides  that  the  courts  therein  mentioned,  including 
the  Surrogate's  Court  of  the  city  of  New  York,  "  shall 
remain  until  otherwise  directed  by  the  legislature, 
with  their  present  powers  and  jurisdictions,"  recog- 
nizes, by  necessary  implication,  the  authority  of  the 
legislature   to    change    that    jurisdiction,   either    by 
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enlarging  or  diminishing  it ;  and  I  should  not  hesitate 
to  so  hold,  were  there  no  adjudications  upon  the 
question. 

In  Forrest  v.  Forrest  (25  N.  T.y  501),  it  is  held  in 
substance  that  the  provisions  of  the  Constitution  of 
1846,  defining  the  powers  and  jurisdiction  of  the 
Supreme  Court,  did  not  make  that  jurisdiction  exclur 
sivcy  but  that  the  legislature  had  the  right  to  confer  a 
concurrent  jurisdiction  upon  the  Superior  Court  of  the 
city  of  New  York,  which  by  that  Constitution  was 
recognized  and  defined  to  be  a  local  court. 

In  Landers  v.  the  Staten  Island  R.  R.  Company 
(53  If.  Y.y  450),  it  was  held  substantially  that  the 
legislature,  under  the  twelfth  section,  of  article  six,  of 
the  Constitution,  had  the  power  to  enlarge  the  juris- 
diction of  the  City  Court  of  the  city  of  Brooklyn,  &c., 
over  subjects  and  matters  civil  and  criminal  in  their 
nature  —  that  is,  to  enlarge  their  jurisdiction  as  local 
courts,  but  not  to  create  new  courts  of  general  juris- 
diction throughout  the  State.  In  that  case,  the 
jurisdiction  of  the  City  Court  of  Brooklyn,  over  the 
persons  of  litigants  not  residing  in  that  city,  was 
sought  to  be  maintained,  and  Allen,  J.  (at  page  454), 
says :  "  The  jurisdiction  of  the  City  Court  of  Brooklyn, 
at  the  time  of  the  adoption  of  this  provision,  was 
strictly  local.  It  had  a  limited  jurisdiction  as  to 
subjects,  and  restricted  as  to  territory,  and  the  limits 
within  which  it  was  exercised,  and  over  persons.  Its 
jurisdiction,  as  conferred  by  statute,  was  qualified  in 
respect  to  the  subjects  of  which  it  had  cognizance,  the 
persons  upon,  and  over  whom,  it  had,  or  could  acquire 
jurisdiction,  and  the  territory  within  which  it  was  to 
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be  exercised,  and  could  be  enlarged  or  curtailed  in 
respect  to  either  of  these,  without  affecting  the  limi- 
tations and  qualifications  as  to  the  other  two ; "  and 
(at  page  456),  the  same  learned  judge  says:  "When 
the  Constitution  speaks  of  further  civil  and  criminal 
jurisdiction,  it  has  respect  to  the  object  of  the  jurisdic- 
tion, and  not  to  the  territory  or  the  persons  of  suitors." 

In  the  People  v.  Flagg  (46  N.  Y.y  401),  it  is  held 
that  the  Constitution  of  the  state  confers  upon  the 
legislature  all  legal  powers,  and  if  an  act  is  within  the 
legitimate  exercise  of  that  power,  it  is  valid,  unless 
some  restriction  or  limitation  can  be  found  in  that 
instrument  itself. 

From  such  an  examination  of  the  provisions  of  th^ 
Constitution  as  I  have  been  able  to  make,  I  find  m 
restriction  upon  the  authority  of  the  legislature  to 
confer  the  jurisdiction  and  authority  upon  this  court 
that  is  claimed  for  it  under  the  act  of  1870.  Nor  am  I 
able  to  perceive  any  good  reason  why  such  juris- 
diction should  not  be  conferred  upon  any  considera- 
tions of  convenience  or  fitness,  for  it  seems  to  me  that 
the  construction  of  the  various  provisions  of  a  will 
which  is  submitted  for  probate  to  the  Surrogate,  is 
most  appropriately  devolved  upon  such  Surrogate,  and 
that  its  exercise  would  subserve  the  convenience  of 
the  parties  litigant,  and  secure  uniformity,  and  econo- 
my of  time  and  expenditure. 

By  section  11,  of  chapter  359,  of  the  Laws  of  1870, 
it  is  provided  that  in  any  proceeding  before  the  Sur- 
rogate of  the  County  of  New  York,  to  prove  the  last 
will  and  testament  of  any  deceased  person,  as  a  will  of 
real  and  personal  estate,  in  case  the  validity  of  any  of 
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the  dispositions  contained  in  snch  wHl  is  contested  on 
the  construction^  or  its  legal  effect  called  in  question  by 
any  of  the  heirs  or  next  of  kin  of  the  deceased,  or  any 
legatee  or  devisee  named  in  the  will,  the  Surrogate 
shall   have   the   same   power    and  jurisdiction   as  is 

■  _ 

now  vested  in,  and  exercised  by,  the  Supreme  Court, 
to  pass  upon  and  determine  the  true  construction, 
validity,  and  legal  effect  thereof,  and  the  remainder 
of  the  section  provides  that  the  persons  above  named 
may  appeal  from  his  decision. 

The  authority  of  this  court  to  pass  upon  and  deter- 
mine the  true  construction,  validity,  and  legal  effect  of 
the  disposition  contained  in  the  will  which  are  called  in 
question  by  the  heirs  and  next  of  kin,  is  disputed  under 
the  authority  of  Chipman  v.  Montgomery  (63  -ZV^.  Y.y 
221),  which  holds  in  substance  that  an  action  brought 
by  the  heirs  or  next  of  kin  in  hostility  to  a  will,  to 
obtain  the  judicial  construction  of  a  will,  but  in  fact 
brought  for  the  purpose  of  overthrowing  the  same, 
and  to  establish  the  rights  of  the  plaintiff  to  a  share 
of  the  estate,  as  in  case  of  intestacy,,  could  not  be 
sustained  in  a  court  of  equity,  but  they  must  assert 
their  right  directly  by  a  proper  action,  and  Mr.  Justice 
Allen,  in  delivering  the  opinion  of  the  court  (at  page 
230),  says:  "The  rule  is  that  to  put  a  court  of  equity 
in  motion,  there  must  be  an  actual  litigation  in  respect 
to  the  matters  which  are  proper  subjects  of  the  juris- 
diction of  the  court,  as  distinguished  from  a  court  of 
law ;  although  the  distinction  between  actions  at  law 
and  suits  in  equity  are  abolished.  The  distinguishing 
features  of  the  two  classes  of  remedies  legal  and  equit- 
able, are  as  clearly  marked  and  rigidly  observed  as 
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they  ever  were,  and  this  is  essential  to  the  administra- 
tion  of  justice  in  an  orderly  manner  and  the  preserva- 
tion of  the  substantial  rights  of  suitors.  Hence  one 
who  claims  real  property,  must  bring  his  action  of 
ejectment,  or  oliier  proper  action  for  its  recovery,  and 
he  who  had  a  right  to  personalty,  or  to  any  debt  oj 
duty  which  is  the  subject  of  an  action  at  common  law 
^lust  resort  to  the  appropriate  remedy  by  action  for 
the  special  property,  debt,  or  duty,  or  damages  for  the 
iBfringement  of  his  right;"  and  the  same  learned 
Judge  quotes  the  language  of  Mr.  Justice  Folger,  in 
Bailey  v.  Briggs,  (56  If.  Y.  497,)  with  approbation,  as 
follows ;  "  It  is  when  the  court  is  moved  in  behalf  of 
an  executor,  trustee,  or  cestui^que^ruat  to  ensinre  a 
torrect  administration  of  the  power  conferred  by  a 
idll,  that  jurisdiction  is  had  to  give  a  construction  to 
a  doubtful  or  disputed  clause  in  a  will.  The  jiu'isdic-* 
tion  is  incidental  to  that  over  trusts,"  (citmg  several 
authorities). 

It  must  be  admitted  that  the  statute  of  1870,  under 
consideration,  is  in  many  respects  obscure  in  its 
provisions  and  incomplete,  and  the  necessity  of  its 
construction  is  quite  as  lU'gent  as  that  of  the  will  in 
question.  But  while  it  remains  on  the  statute  book 
it  is  the  obvious  duty  of  this  court  to  seek  to  enforce 
its  provisions  according  to  the  intent  of  the  legislature 
which  enacted  it,  and  this  case  seems  to  me  to  present 
a  fitting  opportunity  to  secure  its  authoritative  con- 
struction, and  while  the  manifold  duties  devolving 
upon  the  incumbent  of  this  office  forbid  that  he  should 
strive,  unreasonably,  to  extend  the  jurisdiction  of  this 
court,  yet  it  would  be  an  official  dereliction  for  him  to 
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refuse  to  exercise  the  jurisdiction  by  law  conferred 
upon  him. 

The  learned  counsel  who  disputes  the  authority  of 
this  court  to  pass  upon  the  validity,  construction,  and 
legal  effect  of  the  dispositions  contained  in  the  will  in 
question,  interpret  the  11th  section  of  the  act  of  1870 
as  though  it  read :  "  The  surrogate  shall  have  the  same 
power  and  jurisdiction  as  is  now  vested  in  and 
exercised  by  the  Supreme  Court  as  a  court  of  equity, 
in  the  same  cases  and  acquired  in  the  same  manner," 
while  it  seems  to  me  the  use  of  the  words  "same 
power  and  jurisdiction  as  is  now  vested  in  and  exer- 
cised by  the  Supreme  Court,"  was  intended  to  express 
the  amplitude  of  the  power  conferred  upon  this  court, 
rather  than  as  a  limitation,  and  to  refer  to  the  power 
that  is  or  might  be  exercised  by  that  court  in  any 
case  where  it  obtained  jurisdiction,  in  other  words, 
that  it  was  the  intention  of  the  legislature  in  passing 
the  act  under  consideration,  in  case  a  wiU  should  be 
presented  for  probate  and  the  validity,  construction  or 
legal  effect  of  its  dispositions  should  be  raised  by 
either  of  the  persons  interested,  named  in  the  act,  the 
Surrogate  should  take  jurisdiction  and  exercise  the 
authority  of  determining  the  legal  effect  and  true 
construction  of  any  of  its  provisions,  as  absolutely  as 
the  Supreme  Court  might  do,  when  it  obtained  juris- 
diction of  the  same  parties  and  the  same  matter, 
whether  as  a  court  of  equity  or  law. 

It  seems  to  me  to  be  a  fair  and  reasonable  construc- 
tion of  the  section  in  question  that  it  was  intended  to 
confer  upon  the  Surrogate  of  this  County  the  power  to 
pass  upon  the  validity  and  legal  effect  of  any  of  the 
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dispositions  of  a  will  propounded  by  him  on  the  con- 
test, or  called  in  question  by  either  an  heir,  next  of 
kin,  legatee,  or  devisee,  and  that  its  object  was  to 
avoid  the  absurdity  of  a  will  being  admitted  to  pro- 
bate when  it  was  apparent  that  its  provisions  would 
be  adjudged  void,  on  suit  brought  for  that  purpose. 

If  an  action  should  be  brought  for  the  purpose  of 
establishing  a  lost  or  destroyed  will,  would  there  be 
any  doubt  that  the  court  would  in  the  same  suit, 
have  the  power  and  authority  to  construe  any  of  its 
provisions  or  pass  upon  their  legal  validity  ?  Or  sup- 
pose an  action  should  be  brought  by  the  heirs  at  law  for 
the  recovery  of  real  estate,  which  had  been  devised  to 
a  corporation,  by  law  not  entitled  to  take,  and  by  way 
of  defence  a  will  which  had  never  been  probated 
should  be  given  in  evidence,  on  due  proof  of  its  execu- 
tion according  to  law,  as  a  defence,  showing  that  the 
defendant  was  the  owner  by  virtue  of  the  devise, 
would  there  be  any  doubt  that  the  same  court  could 
determine  the  question  as  to  the  authority  of  the  devi- 
see to  take  ?  or  would  the  plaintiff  be  turned  out  of 
court  and  left  to  his  affirmative  action  to  establish  the 
invalidity  of  the  devise  ?  Obviously,  such  a  proceed- 
ing would  be  unjust,  especially  as  it  is  held  in  Chipman 
V.  Montgomery,  above  cited,  that  the  Supreme  Court 
in  equity  would  not  take  cognizance  of  such  a  case  at 
the  suit  of  the  heir-at-law,  and  if  so,  then  clearly  the 
Supreme  Court  would  be  found  incapable  of  protecting 
the  rights  of  parties,  or  the  redress  or  prevention  of 
their  wrongs,  and  the  real  owner  compelled  to  await 
the  action  of  the  executor  who,  from  caprice  or 
otherwise,  might  neglect  to  move. 
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In  Chipman  «.  Montgomery,  above  cited,  jurisdiction 
was  refused  by  the  Supreme  Court  as  a  court  of 
equity,  because  it  was  alleged  that  there  was  a  clear 
legal  right  which  could  be  enforced  at  law  and  no 
resort  was  necessary  to  a  court  of  equity,  but  the 
statute  of  1870  under  consideration  does  not  limit  the 
Surrogate  of  the  County  of  New  York  to  the  power 
and  jurisdiction  vested  in  and  exercised  by  the 
Supreme  Court  as  a  court  of  equity,  but  all  the 
authority  which  that  court  may  exercise,  whatever 
the  nature  of  the  option  may  be,  in  the  determination 
of  the  true  construction,  validity  and  effect  of  any  of 
the  dispositions  of  a  will,  is  conferred  upon  the  Surro- 
gate of  this  County  by  that  act.  4 

In  the  matter  of  the  probate  of  the  alleged  last  will 
and  testament  of  Charles  Fox,  deceased,  the  former 
Surrogate,  Hutchins,  refused  probate  of  that  will  as  a 
will  of  real  estate,  under  objection  filed  by  the  heirs-afc* 
law  to  the  validity  of  the  devise  of  the  decedent 
therein  of  his  real  estate  to  the  United  States,  the 
validity  of  such  disposition  having  been  contested  and 
its  construction  and  legal  effect  called  in  question, 
pursuant  to  the  eleventh  section  of  chapter  359  of  the 
Laws  of  1870. 

An  appeal  was  taken  from  that  decision  and  con- 
struction to  the  general  term,  which  was  affirmed  in 
63  Barbour,  168,  from  which  decision  of  the  general 
term  an  appeal  was  taken  to  the  court  of  appeals,  and 
its  affirmance  will  be  found  in  52  N.  T.,  530. 

An  appeal  was  further  taken  to  the  Supreme  Court 
of  the  United  States  from  the  decision  of  the  Court  of 
Appeals,  and  the  recent  decision  affirming  the  judg- 
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ment  below  has  been  promulgated  by  that  court. 
This  is  the  only  case  of  which  I  am  aware,  where  the 
question  of  construction,  etc.,  under  the  act  of  1870 
has  been  under  review,  but  I  am  not  willing  to  believe 
that  if  there  had  been  any  doubt,  either  as  to  the  con- 
stitutionality of  the  act  in  question,  or  of  the  authority 
of  the  former  Surrogate  to  construe  the  Fox  will,  it 
would  have  escaped  the  attention  of  the  learned 
counsel  engaged  in  the  case  and  the  several  courts 
through  which  the  case  passed. 

It  is  conceded  by  counsel,  that  the  Surrogate  on 
final  accounting  may  under  the  *  authority  of  the 
Revised  Statutes,  do  all  that  it  is  claimed  imder  the  act 
of  1870  that  he  may  do  on  probate;  hence  it  cannot 
be  justly  urged  that  the  act  in  question  seeks  to 
confer  any  extraordinary  or  dangerous  powers  upon 
the  surrogate  of  this  county;  for  if  he  be  deemed 
competent  to  determine  these  questions  in  one  stage 
of  the  proceedings,  it  would  be  difficult  to  state  a 
sufficient  reason  why  he  should  be  held  incapable  of 
doing  so  in  another.* 

If  it  be  true,  as  laid  down  in  Chipman  v.  Montgom- 
ery, that  the  jurisdiction  to  construe  the  will,  or  any 
of  its  provisions,  is  incidental  to  that  over  trusts,  and 
that  such  jurisdiction  must  be  sought  in  behalf  of  an 
executor,  trustee,  or  cestui-que-trusty  it  seems  to  me 

*  Subsequently,  in  Beran  v.  Cooper  (72  N,  Y.,  317),  it  wm  held  that  the 
Surrogate  of  K".  Y.  County,  under  the  act  of  1870,  could  not  exercise  the 
jurisdiction  to  construe  a  will,  upon  the  final  accounting  of  executors,  but 
that  the  power  was  restricted  to  a  proceeding  to  prove  the  will,  and  that 
where  such  jurisdiction  had  been  assumed  on  a  final  accounting,  a  reversal 
of  the  judgment  should  be  decreed  by  the  Court  of  Appeals,  notwithstand- 
ing the  party  raising  the  question  on  appeal  had  not  appealed  from  the 
Surrogate's  decree. 
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equally  clear  that  the  executor  is  a  trustee  for  the 
various  legatees.  Perry  on  Trusts  (§  94)  states  the 
rule  to  be  in  all  the  United  States,  that  an  executor 
is  to  be  held  a  trustee  for  the  heirs  and  next-of-kin 
of  the  decedent.  In  the  case  under  consideration, 
suppose  any  of  the  bequests  called  in  question  should 
be  held  to  be  void,  or  should  lapse,  they  should  fall 
into  the  residuum,  and  the  executor  would  be  a  trus- 
tee of  the  residuary  fund.  Jf,  as  it  is  claimed,  the 
residuary  clause  is  void  for  uncertainty,  then  clearly 
he  would  become  a  trustee  for  the  heirs  and  next-of- 
kin,  and  but  for  the  decision  in  Chipman  v.  Montgom- 
ery, which  holds  that  neither  the  heir  or  nextrof-kin 
can  invoke  the  jurisdiction  of  the  Supreme  Court  for 
the  construction  of  a  will,  I  should  entertain  no  doubt 
that  cestuis-que-trusty  in  the  event  suggested,  could 
under  the  authority  of  Bailey  v.  Briggs,  56  N.  Y.,  407, 
and  approved  of  in  Chipman  v.  Montgomery,  move  the 
court  to  exercise  its  authority  and  jurisdiction  in  the 
construction  of  the  will  in  question,  as  both  the  heirs- 
at-law  and  next-of-kin,  as  well  as  several  of  the  legatees, 
call  in  question  certain  provisions  of  the  will,  and  ask 
the  court  to  pass  upon  their  construction  and  validity. 
Upon  reflection,  I  am  inclined  to  concur  with  the 
learned  counsel  who  appears  for  the  Eye  and  Ear 
Infirmary  and  the  Society  for  the  Prevention  of 
Cruelty  to  Children,  when  he  says  that  this  enquiry  is 
not  a  question  of  construction  of  the  will  at  all ;  the 
various  objections  made  by  the  contestants,  when 
taken  in  conjunction  with  the  several  dispositions 
called  in  question,  do  not  present  a  question  of  con- 
struction.    There  seems  to  be  no  uncertainty  in  the 
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language  of  the  will,  or  in  respect  to  the  purposes  of 
the  testatrix  rendering  a  construction  necessary,  and 
the  only  question  which  appears  to  me  to  be  raised  by 
the  heirs-at-law  and  nextof-kin,  is  as  to  the  validity 
of  the  several  dispositions  called  in  question ;  in  other 
words,  whether  the  so  called  trusts  in  the  third  and 
twenty-second  clause  of  the  will  are  valid  trusts,  or 
the  bequests  contained  in  the  twentieth  clause  are 
valid,  or  lapse  because  the  legatees  are  legally  incapa- 
ble of  taking. 

In  Chamberlain  v.  Chamberlain  (43  iV^.  JT.,  424),  the 
court  passed  upon  a  similar  question  at  the  suit  of 
an  heir-at-law  and  next-of-kin  against  the  executors, 
devisees  and  legatees  claiming  under  a  will,  for  the 
judicial  construction  of  the  will,  and  to  avoid  certain 
parts  and  provisions  thereof,  and  for  the  distribution  of 
the  estate,  real  and  personal,  among  those  entitled, 
and  no  question  was  there  raised  as  to  the  authority 
of  the  court  to  take  cognizance  of  such  a  case  at 
the  suit  of  the  heir-at-law  and  next-of-kin.  If  I  am 
right  in  the  conclusion  that  this  is  not  in  fact  a 
proceeding  for  the  construction  of  the  will  in  question, 
or  any  of  its  provisions,  but  to  determine  the  validity 
of  the  devises  contested,  it  would  seem  that  the  case 
of  Chipman  v.  Montgomery  does  not  apply,  and  the 
ease  is  brought  directly  within  the  purview  of  the 
11th  section  of  the  act  of  1870,  giving  to  this  court 
the  same  power  and  jurisdiction  that  the  Supreme 
Court  has  to  pass  upon  and  determine  the  validity  of 
such  devises,  which  in  the  case  of  Chamberlain  v. 
Chamberlain,  that  court  exercised,  without  its  author- 
ity being  challenged.     A  precisely  similar  question 
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was  passed  upon  by  the  late  surrogate  in  the  case 
of  Fox,  (above  noticed,)  and  his  authority  so  to  do 
vas  not  questioned  in  the  several  courts  on  appeal. 

I  entertain  no  doubt  that  the  section  under  dis- 
cussion confers  upon  this  court  all  the  power  and 
jurkdiction  which  the  Supreme  Court  may  exercise,  in 
hearing  and  determining  the  validity  of  the  disposi- 
tions in  a  will,  however  those  questions  may  arise, 
and  it  seems  to  me  that  to  hold  this  court  to  be 
without  the  authority  claimed  for  it,  is  to  maintain 
that  the  Supreme  Court  is  powerless  to  adjudicate 
upon  the  rights  of  the  respective  parties  to  this  pro- 
ceeding, except  upon  the  suit  of  one  party,  or  set  of 
parties  interested,  and  that  they  who  claim  in  hostility 
are  powerless  and  without  redress. 

It  is  objected  that  the  statute  under  consideration 
makes  no  provision  for  bringing  in  the  parties  who 
may  be  interested  in  the  proposed  construction,  and 
that  therefore  a  decree,  if  made,  will  not  be  binding. 

It  is  true  that  Surrogates'  Courts  are  courts  of 
peculiar  and  special  jurisdiction,  and  can  only  exer- 
cise the  jurisdiction  and  powers  which,  by  a  favorable 
construction  of  the  statute,  is  found  to  have  been 
conferred  upon  them.  (Cleveland  v.  Whiton,  31 
Barh.,  544 ;  Sibley  v.  Waffle,  16  N.  F.,  180 ;  Seaman 
V.  Duryea,  UN.  T.,  324 ;  Willcox  v.  Smith,  26  Barh., 
316.)  If,  however,  the  authority  may  be  reasonably 
inferred  from  the  general  language  of  the  statute,  or 
if  it  be  necessary  to  accomplish  its  objects,  and  to 
the  just  and  useful  exercise  of  its  powers,  which  are 
expressly  given,  it  may  be  taken  as  granted.  (Seaman 
V.  Duryea,  above  cited.) 
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In  the  domain  of  his  statutory  jurisdiction  over  the 
subject  matter,  he  may  exercise  any  powers  not 
inconsistent  with  existing  law,  which  were  inherited 
by  the  colonial  courts  of  probate,  or  the  successors  of 
such  courts  (Skidmore  v.  Davies,  10  Paige,  318  j 
Proctor  V.  Wanmacher,  1  Barb.  Ch.y  302 ;  Isham  v. 
Gibbons,  1  Brad/.,  69);  and  he  has  such  incidental 
powers  as  are  necessary  to  carry  those  which  are  con- 
ferred into  effect.    (Brick's  Estate,  15  Abbott  Pr.,  12). 

If  I  am  right  in  holding  that  the  act  of  1870  confers 
upon  the  surrogate  of  this  county  the  power  to 
determine  the  true  construction  and  legal  effect  of  the 
several  provisions  of  the  will  called  in  question,  I 
entertain  no  doubt  that  as  a  necessary  incident  to  its 
exercise,  the  authority  to  bring  in  all  the  parties,  in 
order  to  accomplish  the  objects  of  that  statute,  resides 
in  the  surrogate. 

The  repeal  of  section  one,  of  the  Second  Revised 
Statutes  of  1830,  page  221,  which  provided  that  no 
surrogate,  under  pretext  of  incidental  power  or  con- 
structive authority,  should  exercise  any  jurisdiction 
whatever,  not  expressly  given  by  some  section  of  the 
statute,  restored  to  the  surrogate  such  powers  as  were 
incidental  and  necessary  to  the  proper  discharge  of 
the  fimctions  of  the  court  (Sipperlyt?.  Baucus,24iV".jr., 
46  ;  Brick's  Estate,  above  cited). 

By  section  one,  of  chapter  359  of  Laws  of  1870 
(p.  820),  the  surrogate  of  this  county  is  given  power 
and  jurisdiction  to  issue  all  lawful  process  upon  alle- 
gations duly  verified,  and  by  the  third  subdivision  of 
section  six,  of  2  i?.  S.,  221,  every  surrogate  is  given 
power   to  issue  citations  to   parties  in  all    matters 
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cognizable  in  ha  court  and  to  compel  the  appearance 
of  such  parties. 

Under  this  ample  power,  it  seems  unnecessary  to 
resort  to  any  implied  authority  to  bring  the  necessary 
parties  in,  for  the  purpose  of  a  complete  decree  in  this 
matter.  But  the  heirs  and  nextK)f-kin  are  duly  cited, 
and  have  appeared  and  invoke  the  exercise  by  this 
court  of  the  jurisdiction  claimed  for  it,  and  for  the 
purposes  of  probate  the  executor  represents  the 
several  legatees;  why  does  he  not  for  the  purpose 
of  construction?  Can  it  be  truly  said  that  the 
authority  to  reject  the  whole  will  on  contest,  pre- 
sents a  less  urgent  necessity  for  personal  appearance 
than  the  construction  of  certain  provisions  in  the 
same  will  ? 

It  is  urged  by  the  learned  counsel  for  proponent 
that  the  surrogate  should  not  entertain  this  juris- 
diction, because  its  present  exercise  would  be  prema- 
ture, but  that  he  should  wait  until  the  question  shall 
arise  on  the  final  settlement  and  distribution ;  but  it 
seems  to  me  there  is  urgent  necessity  for  an  early 
settlement  of  all  questions  in  dispute  on  the  probate  of 
a  will,  for  the  legatees,  in  anticipation  of  the  final 
accounting,*  may  apply  for  the  payment  of  their  lega- 
cies, or  parts  of  them,  and  it  may  be  that  the  executor 
will  neglect  or  refuse  to  institute  proceedings  for  the 
construction  of  the  doubtful  provisions,  in  which  case 
the  several  legatees  would  be  compelled  to  wait  the 
final  settlement.  It  appears  to  me  therefore,  that  an 
early  determination  of  the  validity  of  the  dispositions 
will  best  subserve  the  interests  of  justice.  If ,  as  is 
claimed,  the  case  of  Chipman  v.  Montgomery  debars 
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the  heirs-atrlaw  and  nextK)f-km,  as  well  as  legatees, 
•  from  instituting  proceedings  to  determine  such  valid- 

ity, then  the  neglect  of  the  executor  to  move  would 
involve  this  estate  in  thirty-odd  suits  at  law,  for  the 
recovery  of  that  number  of  legacies.  Besides,  the 
probate  would  seem  to  be  the  fittest  occasion  to  pass 
upon  the  validity  of  the  dispositions. 

I  am  unable  to  appreciate  the  force  of  the  objection 
that  the  retention  of  the  jurisdiction  will  materially 
impede  the  administration  of  the  estate,  for  the  ques- 
tions involved  must  be  of  easy  and  ready  solution,  and 
when  solved,  the  will  may  go  to  probate,  and  letters 
testamentary  be  issued,  and  any  appeal  taken  from  the 
determination  will  not  necessarily  retard  the  payment 
of  the  legacies  which  are  not  questioned,  or  obstruct 
the  further  administration  of  the  estate,  any  more 
than  would  a  suit  in  equity,  to  procure  the  construction 
of  the  will  in  question,  which  might  also  involve  an 
appeal  and  suspension  of  administration. 

Indeed,  it  is  suggested  whether  the  will  may  not  be 
admitted  immediately^  reserving  the  question  as  to 
the  validity  of  the  several  dispositions  contested,  for 
determination,  and  restricted  letters  testamentary 
issue  without  delay. 

The  language  of  the  eleventh  section  under  con- 
sideration is:  "In  any  proceeding  before  the  said 
surrogate  to  prove  the  last  will  and  testament  of  any 
deceased  person,"  &c.  And  I  am  inclined  to  the 
opinion  that  the  admission  of  the  will,  pending  such 
determination,  would  not  affect  the  validity  of  such 
determination,  any  more  than  the  admission  of  a  will 
of  personal  property,  retaining  for  consideration  the 
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question  of  its  admissibility  as  a  will  of  real  estate^ 
would  prevent  the  further  consideration  of  its  admissi- 
bility as  a  will  of  real  estate,  or  the  admission  of  a 
will,  reserving  the  question  of  the  admissibility  of  a 
codicil  thereto,  which  is  of  frequent  occurrence  in 
practice. 

From  the  best  consideration  I  have  been  able  to 
give  the  various  questions  raised  as  to  the  jurisdiction 
of  this  court,  under  the  act  of  1870,  I  am  of  the 
opinion  that  I  have  the  authority  to  determine  the 
validity  of  the  various  dispositions  contested,  and  that 
it  is  my  duty  to  do  so,  in  obedience  to  the  spiirit  and 
purpose  of  that  act. 


Kew  Yobk    County. — HON.  D.  C.  CALVIN,  Subrogate. — 

August,  1877. 

WiLLiA^fs  V.  Seamaid. 

In  the  matter  of  the  Estate  of  Elizabeth  Seaman, 

deceased^ 

Where  the  will  bequeathed  the  estate,  consisting  of  personalty,  to  a  trustee, 
to  pay  the  income,  and  so  much  of  the  principal  as  mi^ht  be  necessary, 
for  the  support  of  the  son  of  the  testratrix  during  his  minority,  and, 
upon  his  becoming  of  age,  to  pay  over  the  whole  to  him  absolutely,  or, 
in  the  event  of  his  death  before  attaining  his  majority,  to  pay  over  the 
principal  and  accumulations  to  decedent's  sister  and  her  heirs  forever, 
the  sister  dying  before  the  son,  and  the  son  dying  an  infant,  Ueld  that 
the  legacy  over  to  the  sister  lapsed,  and  that  as  against  her  next  of  kin, 
the  husband  of  the  testratrix  was  entitled  to  receive  the  estate. 

Upon  the  accounting  of  the  administrator  with  the 
will  annexed,  the  construction  of  the  will  was  neces- 
sary in  order  to  determine  who  was  entitled  to  the 
estate,  which  consisted  exclusively  of  personalty. 
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The  third  clause  of  the  will  bequeathed  the  residue 
of  the  estate  to  Joseph  Holmes^  in  trust,  to  pay  the 
income,  and  such  part  of  the  principal  as  might  be  nec- 
essary, for  the  maintenance  and  education  of  William, 
the  son  of  the  testatrix,  during  his  minority,  and  on  his 
majority,  to  pay  said  residue,  including  any  accumula- 
tions to  him  absolutely :  also  "  if  my  said  son  should 
die  before  becoming  twenty-one  years  of  age  without 
issue,  then  I  direct  that  all,  or  any  part  of  said  princi- 
pal, and  the  accumulations  thereof,  if  any,  be  given  to 
my  sister  Julia,  and  her  heirs  forever." 

Julia  died  unmarried  and  intestate,  before  the  death 
of  William,  leaving  sole  heirs  and  next  of  kin,  John, 
James  and  Reuben  Williams,  her  uncles,  and  uncles 
also  of  the  testratrix.  William  died  before  attaining 
the  age  of  twenty-one  years ;  the  husband  of  the  testa- 
trix, and  father  of  William  survived. 

Mabsh  a  Wallis,  for  the  next  qf  kin  of  Julia, 
W.  H.  Okdxsdokk,  for  the  husband  qf  the  testatrix. 
W.  C.  Satles,  for  the  administrator. 

The  Subrogate. — The  question  is  whether  in  case 
of  the  death  of  William  before  majority,  Julia  sur- 
viving him,  would  take  the  absolute  estate,  or  only 
a  life  estate,  remainder  to  her  heirs,  or  in  other 
words,  whether  said  legacy  to  Julia  lapsed  by  reason 
of  her  death  before  William  became  of  age,  the  words 
to  her  heirs  forever,  being  substitutional  and  not 
words  of  limitation. 

Roper  on  Legacies,  (vol.  1,  p.  465,)  states  the  rule  as 
follows :  "  The  well  established  rule  respecting  lapse, 
through  the  death  of  the  legatee,  in  the  testator's  life- 
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time  in  cases  not  affected  by  the  above  statute,  will 
not  be  varied  by  the  bequest  to  the  legatee,  his  execu- 
tors or  administrators,  for  such  words  are  of  no  im- 
portance, inasmuch  as  those  persons  would  have  taken 
the  legacy  in  succession,  and  by  representation  if  it  had 
vested  in  the  legatee,  whether  expressly  named  by 
the  testator  or  not,  but  since  the  legatee's  death  before 
the  testator,  prevented  his  ever  taking  any  interest  in 
the  bequest,  it  follows  that  his  executors  or  adminis- 
trators can  by  wo  possibility  make  a  title  to  that  which 
never  vested  in  the  testator." 

In  Cipperly  u.  Cipperly,  (40  How.  Pr.y  269,)  Ingalls,  J., 
says,  "  the  word  ^  heirs '  may  more  properly  be  under- 
stood to  characterize  the  nature  of  the  estate  rather 
than  to  designate  the  particular  parties  who  are  to 
take  the  estate,  or  interest  devised  or  granted."  And 
in  that  case,  the  testator  gave  and  devised  unto  his 
daughter  Catherine,  and  after  her  decease,  to  her  law- 
ful heirs ;  it  was  held  that  by  the  devise  she  took  a  fee 
in  all  the  real  estate. 

The  counsel  for  the  heirs  of  Julia,  the  uncles,  cites 
the  case  of  Burtis  v.  Doughty,  (3  Bradf.^  287,)  as 
authority  to  the  point  that  the  legacy  to  Julia,  did  not 
lapse  by  her  death  before  the  death  of  the  testator. 
In  that  case,  the  testator  provided  for  the  sale  of  cer- 
tain real  estate,  gave  one  half  of  the  proceeds  to  one 
nephew,  one-eighth  to  another  nephew,  one-eighth  to 
the  executor,  to  be  held  by  him  in  trust  and  invested, 
and  the  interest  to  be  paid  to  Mr.  Dougherty  and  his 
heirs,  and  another  eighth  to  the  executor  to  be  held 
and  invested,  the  interest  to  be  paid  to  E.  Dougherty, 
and  his  heirs,  and  the  remaining  one-eighth  to  be  held 


NEW  YORK,  AUGUST,  1877.  161 

WILLIAMS  V.   SEAMAN. 


in  trust,  invested,  and  the  interest  paid  to  W.  Dough- 
erty, and  his  heirs.  It  was  held  that  it  was  the  inten- 
tion that  the  executor  should  hold  the  several  shares 
in  trust  for  the  parties  named  during  life,  with  re- 
mainder to  their  children,  and  the  surrogate  in  dis- 
cussing the  question  says :  "  No  doubt  the  direct  gift 
to  A  and  his  heirs  vests  the  title  in  A,  the  term  heirs, 
generally  and  primarily  expressing  limitation,  and  not 
purchase."  But  he  reaches  the  conclusion  from  the 
terms  of  the  will  itself,  and  particularly  from  the  fact 
that  there  is  a  marked  difference  between  the  legacies 
thus  quoted,  and  those  which  precede,  that  the  gift  was 
not  intended  to  be  absolute,  the  first  being  given 
directly  without  words  of  limitation,  and  the  latter 
being  placed  in  trust,  and  because  the  amount  was  to 
have  been  held,  and  invested,  the  immediate  payment 
was  not  intended.  If  it  had  been,  no  trustee  would 
have  been  necessary. 

The  case  of  Hawn  v.  Banks,  (4  Udw.  Ch.y  664),  is 
also  cited,  in  which  the  testatrix  gave  to  her  niece,  and 
to  her  heirs  $6,000,  and  the  Vice  Chancellor  says :  "  If 
the  sixth  clause  of  the  will  which  contains  this  bequest 
is  alone  to  be  looked  to,  it  is  very  clear  that  the  legacy 
must  be  deemed  to  have  lapsed,  the  words,  ^  and  to  her 
heirs,'  in  their  strict  sense  not  being  substitutional  but 
words  of  limitation,"  but  on  an  examination  of  the 
whole  will,  it  was  held  that  the  legacy  went  to  the 
children  of  the  legatee,  inasmuch  as  the  prior  clause 
furnished  a  key  for  construing  the  bequest  in  that 
way.  This,  it  seems  to  me,  militates  against  the  inter- 
pretation sought  to  be  maintained  by  the  counsel 
citing  the  case. 
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Redfield  on  Wills,  (2nd  vol.  p.  160),  states  the  rule 
to  be,  that  unless  the  testator  provides  that  the  legacy 
shall  go  to  the  heir,  or  next  of  kin,  or  personal  repre- 
sentative, in  some  such  form  as  to  clearly  indicate  that 
these  terms  are  used  to  designate  the  persons  described 
by  them,  in  order  to  have  them  take  directly  under 
the  will,  as  purchasers,  the  legacy  will  lapse;  the 
general  presumption  being  that  those  terms  of  succe&- 
sion  are  used  to  mark  the  extent  of  the  interest  thus 
intended  to  be  conveyed  to  the  legatee  or  devisee, 
and  are  therefore  words  of  limitation  merely. 

From  these  authorities,  in  the  absence  of  any  indi- 
cation in  this  will  to  the  contrary,  I  am  satisfied  that 
the  testator  intended  to  give  an  absolute  estate  to 
Julia,  on  the  death  of  William  before  his  majority, 
and  that  she  having  died  prior  to  that  time,  the  legacy 
lapsed  and  is  to  be  disposed  of  as  though  the  testatrix 
had  died  intestate.  As  the  testatrix  left  no  descendant 
her  surviving,  but  left  a  husband  who  still  survives,  I 
am  of  the  opinion  that  he  is  entitled  to  the  whole 
estate,  (it  being  personalty,)  under  the  principles  of 
the  common  law. 

Order  accordingly. 


NEW  YORK,  AUGUST,  1877.  153 


MATTEB  OF  DUKCAN. 


New  Yobk  County.— HON.  D.  C.   CALVIN,   Surrogate.— 

August,  1877. 

Matter  of  Duxcan. 

In  the  matter  of  the  estate  of  Peter  W.  Duncan, 

deceased. 

While  the  provisions  of  the  Rex)ised  Statutes  (2  R.  S.,  76,  §  39,  as  amended 
by  Laws  of  1837,  ch.  460,  §  24,  p.  529,)  do  not  refer  to  compensation  to 
be  allowed  to  a  collector  of  an  estate  or  special  administrator,  stilly 
since  he  is  required  to  fflve  security,  and,  under  the  statute  of  1870  (1 
Laws  of  1870,  ch.  359,  §  10,  p.  828,)  may  pay  debts  under  authority  of 
the  surrogate,  Held  that  upon  his  accounting  and  paying  over  the  assets 
to  the  administrator  appointed,  he  should  be  allowed  the  full  commis- 
sions of  an  administrator. 

The  question  determined  came  up  on  the  accounting 
of  a  collector  of  a  decedent's  estate,  appointed  by 
the  surrogate. 

Yebnon  &  Hiix,  for  the  collector, 
Hexrt  Taylor,  for  the  next-of-kiru 

The  Surrogate.  —  The  question  submitted  is, 
whether  the  special  administrator  or  collector  is  en- 
titled to  commissions,  the  same  as  executors  and  admin- 
istrators, for  receiving  and  paying  out  moneys.  It  has 
been  assumed,  generally,  in  practice  that  the  special 
administrator  was  entitled  to  the  same  commissions  as 
an  ordinary  executor  or  administrator,  though  the 
statute  (2  ^.  /S^.,  76,  §  39,)  makes  no  provision  for  his 
compensation,  except  that  it  provides  that  he  may 
exercise  such  authority  at  such  reasonable  expense  as 
the  surrogate  shall  allow.  I  am  of  the  opinion  that 
the  word  expense  in  that  statute  does  not  refer  to  the 
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compensation  to  be  allowed  a  collector  for  the  per- 
formance of  his  duty;  but  while  his  duties  are 
somewhat  restricted,  yet  he  acts  under  the  authority 
of  the  surrogate,  is  required  to  give  security  for  the 
right  performance  of  his  duty,  and  imder  the  act  of 
1870  (ch.  359,  §  10),  and  under  the  authority  of  the 
surrogate,  he  may  pay  the  debts  of  the  estate.  I  see 
no  reason  why  he  should  not  be  compensated  at  the 
same  rate  as  an  administrator,  and  where  he  accounts 
for  the  purpose  of  paying  over  the  fund  to  the 
administrator  when  appointed,  under  the  order  of 
the  surrogate,  I  am  of  the  opinion  that  he  should  be 
allowed  full  per  centage  for  receipt  and  payment  over. 

Order  accordingly. 


New  York  County.  — HON.  D.  C.  CALVIN,  Subbogate.— 

September,  1877. 

Montgomery  v.  Miller. 
In  the  matter  of  the  estate  of  David  Reay,  deceased. 

The  reception  without  objection  of  evidence  of  a  transaction  had  between 
the  decedent  and  a  witness  for  the  contestant  of  an  executors  account, 
given  on  cross-examination,  before  the  witnesses*s  incompetency  to 
testify  concerning  it  under  §  899  of  the  Code  of  Procedure  was  dis-> 
closed,  is  no  waiver  of  its  inadmissibility,  and  the  contestant  may  upon 
discovering  the  incompetency  move  to  strike  out  the  evidence. 

Where  it  appeared  that  the  testator,  a  year  before  his  death,  had  stated  to 
his  counsel  that  he  wished  to  give  a  relative  something,  and  had  put  an 
envelope  in  the  safe  (shown  to  have  been  used  in  common  by  him  and 
his  partner, )  containing  papers  which  he  wished  to  have  given  her,  but 
it  did  not  appear  whether  he  desired  his  cou]isel  or  his  partner  to  make 
the  delivery;  that  on  the  day  of  his  death  the  partner  found  the  envel- 
ope lying  unsealed  in  the  testator's  room,  from  which  he  had  been 
removed  two  days  before;  that  the  envelof>e  bore  an  indorsement 
signed  by  the  testator  '*For"   the  relative,  describing  her,   which 
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envelope  with  Its  contents,  was  alter  the  testator's  death  delivered  to 
such  relative  hy  the  partner,  and  subsequently  by  the  counsel,  and 
there  was  evidence  tending  to  show  that  the  testator  had  himself 
opened  the  envelope  and  taken  some  of  the  papers  from  it ;  Held  that 
these  facts  did  not  make  out  a  delivery  of  possession  and  a  parting 
with  the  dominion  by  the  testator,  so  as  to  constitute  a  valid  gift  inter 
vtvos,  and  that  the  subsequent  delivery  was  insufficient  to  carry  the 
title  to  the  enclosures. 
It  seems  that  a  delivery  of  a  promissory  note  or  of  a  mortgage,  without  in- 
dorsement or  assignment  by  the  person  to  whom  they  run,  is  effectual 
to  pass  the  ownership  of  them  as  a  gift* 

The  report  of  the  auditor,  on  the  accounting  of 
the  executor,  which  account  was  contested  by  John 
W.  Montgomery,  and  other  legatees,  contained  find- 
ings, contested  by  the  executor,  that  the  latter  was 
chargeable  with  the  amount  of  a  bond  and  mortgage 
executed  by  William  A.  Miller  and  wife,  for  $1,100, 
with  interest  from  February  12,  1869,  also  with 
$873.30,  the  amount  of  two  notes  or  due  bills,  of  Reay 
and  Pollock  given  to  the  decedent,  payable  on  de- 
mand and  bearing  date  January  1,  1870,  one  for  the 
sum  of  $600,  the  other  for  $127,  including  interest  to 
November  20,  1872,  and  with  interest  on  $1,727  since 
that  time. 

The  facts  were  substantially  as  follows:  On  the 
8th  of  March  1871,  the  day  of  the  testator's  death, 
Hugh  I.  Pollock,  his  partner,  found  in  testator's  room, 
lying  on  a  trunk,  an  unsealed  envelope,  with  this 
indorsement  upon  it,  in  the  hand  writing  of  the  testa- 
tor. "  For  Jane  Miller,  of  Patterson,  New  Jersey ; 
David  Reay,"  which  envelope  contained  the  mortgage 
and  two  notes  above  described,  together  with  certain 
certificates  of  stock,  the  latter  not  shown  to  be  avail- 
able, but  the  bond  accompanying  the  mortgage  was 
not  in  the  envelope.     Pollock  immediately  delivered 
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the  envelope  and  its  contents  to  Mrs.  Miller,  wife  of 
the  executor,  in  the  presence  of  his  co-executor  and 
others. 

This  envelope  with  these  contents,  and  also  two 
checks,  one  for  $453.25,  and  the  other  for  $534,  sealed 
up,  had  been  placed  by  said  Pollock  about  a  week 
prior  to  January  1,  1871,  in  an  inner  safe  of  the  iron 
safe  used  by  the  firm,  decedent  and  Pollock  each  hav- 
ing a  key  to  the  safe,  and  inner  safe,  and  Pollock  had 
not  had  possession  of  such  envelope  from  the  tune  of 
such  deposit  until  it  was  found  open,  and  the  two 
checks  were  subsequently  found  in  the  safe  by  them- 
selves. 

The  mortgage  contained  the  following  endorsement 
the  hand  writing  of  the  executor.  "Received  pay- 
ment on  the  within  mortgage,  and  authorize  the  clerk 
to  cancel  the  same. 

"  Wm.  Allen  Miller, 

"  Executor  of  David  Reay,  deceased. 

"  Cancelled  of  record  January  7,  1871. 

"James  H.  Blauvelt,  Clerk." 

The  executor  had  prepared  the  cancellation  of  the 
mortgage  \mder  the  direction,  and  at  the  request  of, 
his  wife. 

About  a  year  before  his  death,  the  testator  had 
stated  to  Isaac  Van  Winkle,  Esq.,  his  counsel,  that  he 
wished  to  give  Mrs.  Miller  something,  but  did  not 
state  what,  but  said  to  Mr.  Van  Winkle  that  he  had 
put  an  envelope  in  the  safe  containing  papers,  which 
he  wished  to  be  given  to  Mrs.  Miller,  by  him,  or  some- 
body, and  the  coimsel  testified  that  he  came  to  the 
conclusion  that  it  was  by  Mr.  Pollock. 
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The  envelope  with  the  papers  found  were  handed 
by  Mrs.  Miller  to  Mr.  Van  Winkle,  a  few  days  after 
testator's  death,  and  she  at  the  same  time  handed  him 
the  bond.  Mr.  Van  Winkle  retained  the  papers  about 
a  week,  and  handed  them  back  either  to  Mr.  or  Mrs. 
Miller,  both  being  present,  stating  that  deceased 
requested  hun  to  hand  them  to  Mrs.  Miller. 

Pollock,  called  as  a  witness  for  the  contestants,  testi- 
fied as  to  the  property  of  testator,  etc.,  but  not  as  to 
any  transaction  or  communication  between  him  and  de- 
cedent, whereupon  he  was  examined  by  the  executor's 
counsel  and  testified  without  objection,  that  the  deced- 
ent took  the  papers  mentioned,  together  with  two 
checks,  from  the  safe,  placed  them  in  the  envelope, 
endorsed  it  with  the  address  of  Mrs.  Miller,  sealed  it, 
and  handed  the  envelope  to  him  with  instructions  to 
hand  it  to  Mrs.  Miller,  as  a  New  Year's  present,  when 
she  came  down ;  that  he  put  it  in  the  safe  and  never 
removed  it,  nor  authorized  any  one  else  to  do  so,  and 
first  found  it  had  been  removed  after  testator's  death ; 
that  Mrs.  Miller  had  not  come  down  to  the  city  dur- 
ing the  time  of  the  delivery  to  him  of  the  envelope, 
and  the  death  of  the  deceased ;  and  that  she  resided 
at  Patterson,  New  Jersey,  at  the  time. 

Pollock  was  one  of  the  sureties  on  the  bond  of  Mil- 
ler, executor,  the  executor  being  a  non-resident,  and  on 
cross-examination  by  the  counsel  of  the  contestant,  he 
testified  to  the  fact  of  his  being  such  surety,  the 
penalty  of  the  bond  being  $5,000,  whereupon  counsel 
for  the  contestant  swore  that  he  was  not  aware  of  the 
facts  at  the  time  of  the  examination  of  Pollock,  and 
uoved   to   strike  out  so  much   of  the  testimony  as 
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related  to  the  transactions  and  communications  in 
relation  to  the  security  contained  in  the  envelope 
between  witnesses,  and  decedent,  to  wit :  "  He  handed 
it  (the  envelope  containing  securities)  to  me ;  told  me 
to  hand  it  to  Mrs.  Miller  when  she  came  down,  as  a 
New  Year's  present ;  he  said  to  me,  ^  Pollock,  will  you 
be  kind  enough  to  take  this  package,'  handing  to  me 
the  enclosed  package  in  question,  ^and  deliver  it  to 
Mrs.  Miller,  my  niece,' "  which  motion  the  auditor 
granted. 

Mrs.  Miller  was  a  favorite  niece  of  the  testator,  for 
whom  he  had  an  especial  affection.  The  auditor  found 
in  substance  that  if  the  testimony  stricken  out  were 
considered  competent,  the  evidence  did  not  sustain  the 
gift,  for  the  reason  that  it  did  not  show  a  delivery  of 
possession,  and  a  parting  with  the  interest  of  the 
donor,  and  on  the  ground  also  that  the  securities  in 
question  could  not  be  validly  transferred  by  mere 
manual  delivery  inter  vivos. 

Some  additional  facts  appear  in  the  opinion. 

Tbattbl  &  Flatzek,  for  John  W.  Montyomerj/. 
F.  D.  McDonald,  for  the  executor. 

The  Surrogate. — The  first  question  is,  whether 
the  testimony  of  the  witness  Pollock  was  properly 
stricken  out  by  the  auditor. 

Section  398,  of  the  Code,  abrogates  the  old  common 
law  rule,  which  excluded  interested  witnesses  from 
testifying,  and  but  for  that  section  that  rule  would  still 
prevail;  but  that  section  excepts  from  this  radical 
and  sweeping  change,,  certain  cases  provided  in  the 
next,  the  399th  section,  among  which  are  that  the 
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persons  interested  in  the  event  of  an  action  or  pro- 
ceedingy  shall  not  be  examined  in  regard  to  any  per- 
sonal transactions  or  communications  between  such 
witness  and  a  person,  at  the  time  of  such  examina- 
tion deceased,  against  a  legatee,  &c.  In  such  a  case  it 
would  seem  logically  to  follow,  that  the  same  interest 
which  excluded  before  section  398,  now  excludes  in 
the  excepted  cases,  for  there  is  nothing  in  either  of 
the  sections  to  indicate  a  different  intent  or  to  define 
the  kind  of  interest  to  disqualify. 

As  surety  on  the  bond  of  the  executor,  the  witness 
Pollock  had  a  direct  interest  in  the  result  of  the  pro- 
ceedings, for  the  decree  would  be  evidence  against 
him  on  a  suit  on  his  bond.  Willcox  v.  Smith,  (26 
£arb.,  316). 

But  it  is  claimed  by  the  counsel  for  the  executor, 
that  inasmuch  as  Pollock  was  called  as  a  witness  by 
the  contestants,  he  became  a  competent  witness  upi 
the  case,  to  testify  to  any  facts  pertinent  to  the  issue, 
on  examination  in  behalf  of  the  executors,  and  the 
cases  of  Varick  v.  Jackson,  (2  Wend.,  201);  and 
Fulton  Bank  v.  Stafford,  (/d.,  483),  are  cited  as 
authority  for  this  proposition,  but  it  should  be 
observed  that  these  cases  were  decided  long  prior 
to  the  code,  under  the  rule  of  evidence  which 
excluded  the  witness  from  being  sworn  in  chief,  in 
a  case  where  he  was  interested,  and  when  a  party 
knowing  the  interest  of  a  witness  called  him,  he 
thereby  in  effect  declared  him  to  be  a  competent 
witness,  and  was  estopped  from  alleging  his  incompe- 
tency on  the  ground  of  interest.  But  in  this  case 
under  the  different  rule  prescribed  by  the  code,  the 
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witness  called  by  contestants  was  competent  to  testify 
to  such  matter  as  he  was  called  to  prove,  but  it  would 
be  very  illogical  to  hold  that  because  he  had  been 
called  to  give  competent  testimony,  the  party  calling 
him  had  waived  all  right  to  object  to  his  giving  testi- 
mony in  violation  of  a  positive  statute,  and  I  am  of 
the  opinion  that  his  testimony  was  liable  to  the  objec- 
tion raised  by  the  statute,  and  that  his  having  given 
it  without  objection  before  his  suretyship  was  known, 
did  not  waive  the  right  of  the  contestant  to  raise  the 
objection,  as  soon  as  his  interest  was  discovered,  and 
that  the  motion  to  strike  it  out  was  in  time,  and  prop- 
erly granted  by  the  auditor,  because  an  objection 
taken  to  his  being  sworn  as  a  witness  would  have  been 
unavailing  even  if  based  upon  the  ground  that  he  was 
interested,  for  it  did  not  then  appear  that  he  was 
called  for  the  purpose  of  proving  a  communication  or 
transaction  with  the  deceased. 

The  next  question  is,  does  the  evidence  not  stricken 
out  show  a  gift  inter  vivos?  The  substance  of  the 
testimony  is  that  about  a  year  before  his  death  the 
testator  stated  to  his  counsel.  Van  Winkle,  that  he 
wished  to  give  Mrs.  Miller  something,  and  had  put  an 
envelope  in  the  safe  containing  papers,  which  he 
wished  to  be  given  to  her,  but  whether  by  the  counsel 
or  Mr.  Pollock  he  could  not  say ;  that  on  the  day  of 
the  death  Mr.  Pollock  found  the  unsealed  envelope 
lying  on  deceased's  trunk  in  his  room,  from  which 
room  deceased  had  been  removed  two  days  before  to 
the  hospital,  which  envelope  contained  the  mortgage, 
certificates  of  stock,  and  two  notes  above  referred  to, 
the  envelope  bearing  the  endorsement  in  the  hand- 
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writing  of  the  deceased  above  stated,  which  envel- 
ope, with  its  contents,  was  delivered  to  Mrs.  Miller. 
The  evidence  also  tends  to  show  that  this  wa^j  the 
same  envelope  which  had  been  placed  in  tho  safe 
sealed,  to  which  safe  only  the  deceased  and  l>Jlock 
had  access,  and  from  which  some  of  the  papers  had, 
by  some  person,  presumably  the  deceased,  becE  taken. 
The  mortgage  appears  to  have  been  cancelled^  under 
the  direction  of  Mrs.  Miller,  after  the  envelope  and 
papers  were  delivered  to  her  by  Pollock ;  aud  a  few 
days  after  testator's  death  Mrs.  Miller  handed  the 
package  to  Mr.  Van  Winkle,  together  with  the  bond 
which  accompanied  the  mortgage,*  and  af tt  r  about  a 
week  he  returned  the  same  to  Mr.  or  Mrs  Miller,  in 
the  presence  of  both,  saying  that  deceased  requested 
him  to  hand  them  to  Mrs.  Miller. 

It  is  quite  evident  from  the  testimony  that  this 
latter  delivery  was  not  made  in  conformity  to  the 
suggestion  of  the  deceased,  about  a  year  before  made 
to  Mr.  Van  Winkle,  for  it  appears  that  there  had 
been  a  pretended  delivery  thereof  to  Mrs.  Miller 
by  Mr.  Pollock,  and  the  custody  which  Mr.  Van 
Winkle  obtained  of  the  papers^  was  from  Mrs.  Miller 
herself. 

In  the  absence  of  Mr.  Pollock's  testimony,  relating 
to  the  interview  between  him  and  the  deceased,  there 
seems  to  be  no  evidence  that  any  of  the  papers  which 
w^ere  found  in  the  open  envelope  upon  deceased's 
trunk,  on  the  day  of  his  decease,  were  the  papers 
intended  by  him  to  be  delivered  to  Mrs.  Miller.  It 
only  appears  that  the  papers  in  question  were  found 
in   this    open    envelope,   which    envelope    bore  the 
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direction,  "  for  Jane  Miller,  of  Patterson,  New  Jersey. 
David  Reay." 

It  is  claimed  that  the  delivery  of  the  papers  in 
question  was  complete  when  they  were  delivered  to 
Mr.  Pollock  for  the  purpose  of  being  delivered  to  Mrs. 
Miller  by  him,  but  the  difficulty  with  the  case  seems  to 
be  that,  in  the  absence  of  Mr.  Pollock's  testimony, 
there  is  no  evidence  that  they  were  ever  delivered  to 
him,  the  full  extent  of  the  testimony  being  that  the 
testator  stated  to  Mr.  Van  Winkle  that  there  were 
papers  in  an  envelope  in  the  safe,  which  he  desired 
either  Mr.  Van  Winkle  or  Mr.  Pollock  to  deliver  to 
her,  and  there  seems  to  be  no  evidence  amounting  to 
a  delivery  of  the  papers  to  either  of  those  gentlemen, 
as  agent  or  trustee  of  the  alleged  donee,  within  the 
case  of  Hunter  v.  Hunter  (19  Barb.,  631),  and  the 
fact  that  the  envelope  was  found  in  the  decedent's 
room  open,  affords  evidence  that  he  was  in  possession 
of  the  securities  in  question  at  the  time  of  his  decease, 
and  it  is  quite  clear  to  my  mind  that  Mr.  Van  Winkle 
had  no  such  possession  as  divested  the  testator  of 
either  title  or  possession  of  said  securities;  indeed 
the  envelope  being  open,  and  concededly  not  in  the 
possession  of  Pollock,  the  alleged  trustee  for  the 
donee,  afforded  such  an  opportunity  for  interference 
with,  and  charge  of,  the  contents  by  interested  or 
designing  persons,  that  I  should  regard  it  very  unsafe 
to  hold  such  a  transaction  to  be  a  valid  gift.  Such  a 
transaction  leaves  the  question  involved  in  too  great 
uncertainty  to  warrant  the  conclusion  that  the  securi- 
ties in  question  ever  passed  to  the  donee. 

In  the  case  of  Hunter  v.  Hunter,  above  cited,  the 
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learned  judge  (at  p.  638)  puts  the  fact  of  delivery 
upon  the  ground  that  the  securities  in  that  case  were 
delivered  to  a  third  party  to  be  kept  for  the  donee, 
she  being  the  agent  and  representative  of  the  donor, 
and  he  says:  "The  donor  not  only  parted  with  the 
possession  of  the  subject  of  the  gift,  but  voluntarily 
gave  up  all  dominion  and  control  over  it,  so  that  he 
could  not  have  resumed  it,  had  he  been  so  inclined. 
There  is  no  proof  that  it  ever  returned  to  his  posses- 
sion, or  that  he  ever  attempted  to  exert  any  control 
over  it." 

In  Bedell  v.  Carll  (33  N.  JT.,  584),  Wright,  J., 
states  that :  "  A  donation  inter  vivos  differs  from  that 
of  mortis  causay  in  that  the  title  passes  immediately 
to  the  donee  on  delivery,  and  the  donor  has  no  more 
right  over  the  property  than  any  other  person,  while 
the  latter  is  conditional,  to  take  effect  on  the  death 
of  the  donor,  who,  in  the  meantime,  has  power  of 
revocation,  and  may,  at  any  time,  resume  possession 
and  annul  the  gift." 

In  Brink  v.  Gould  (7  Lans.,  425),  Miller,  J.,  cites 
several  authorities  to  the  same  point,  and  there  seems 
to  be  no  question  that  a  delivery  of  possession  is 
required  to  make  a  gift  valid,  inter  vivosy  and  that  the 
donor  must  part  with  all  interest  in  the  subject  of  the 
gift  unconditionally.    Irish  v.  Nutting  (47  Barh,,  370). 

The  case  of  Hunter  v.  Hunter  above  cited  only 
holds  that  the  delivery  to  a  third  person  for  the  use  of 
the  donee  is  sufficient,  and  the  donee's  subsequent 
demand  of  the  property  is  evidence  of  acceptance. 

Having  reached  the  conclusion  that  the  testimony 
of  Pollock  was  properly  stricken  out,  and  that  that 
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which  remains  does  not  show  a  delivery  of  the  posses- 
sion and  parting  with  the  dominion  of  the  securities 
in  question,  so  as  to  constitute  a  valid  gift,  it  follows 
that  the  auditor's  report  must  be  confirmed,  but  it 
seems  to  me  proper  that  I  should  also  refer  to  the 
conclusions  reached  by  the  auditor  that  the  securities 
in  question  were  such  as  would  not  pass  by  delivery 
for  the  purposes  of  a  gift  inter  vivos.  In  this  con- 
clusion I  am  of  the  opinion  that  the  learned  auditor  is 
in  error. 

In  Westerlo  v.  Be  Witt  (36  N.  T.,  340),  Hunt,  J., 
says:  "It  is  clear,  upon  the  authorities  cited,  that 
choses  in  actiony  such  as  bonds  and  mortgages,  and 
promissory  notes,  not  endorsed,  may  be  well  trans- 
ferred by  delivery  only,  as  a  donatio  causa  mortis. 
As  in  a  case  of  a  gift  inter  vivos,  the  transfer  of 
such  security  would  be  accompanied  with  some 
inconvenience,  more  and  different  evidence  would  be 
required  in  enforcing  the  claim  than  where  a  specific 
chattel  had  been  delivered,  or  an  endorsement,  or  the 
formal  written  transfer,  of  the  securities  had  been 
made.  Still  it  is  quite  clear  that  in  either  case,  in 
apprehension  of  death,  or  among  the  living,  the  gift 
of  a  mortgage,  or  an  endorsed  (unendorsed)  note,  may 
be  effected  by  simple  delivery  of  the  security."  And 
this  authority  is  cited  with  approbation  in  Gray  v. 
Barton  (55  N.  T.,  72). 

In  Mack  v.  Mack  (3  Hun.y  323,)  it  was  held  that  a 

gift  from  a  husband  to  his  wife,  of  judgments  and 

mortgages,  need  not  be  accompanied  by  a  written 

assignment,  and  (at  the  close  of  page  325),  Landon, 

•  J.,  says:    "The    objection   that   the  judgments   and 
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mortgages  were  not  assigned  in  writing,  we  think  not 
well  taken/*  to  which  he  cites  several  authorities. 

In  Hackney  v.  Vrooman  (62  Barb.,  650),  MuUin,  J., 
in  his  opinion  (page  668)  discusses  this  question  upon 
the  authorities,  and,  (at  page  670),  uses  this  Ian* 
guage:  "It  seems  to  me  that  whether  the  gift  be 
inter  vivos  or  causa  mortis^  a  donee  acquires  a  legal, 
as  well  as  equitable,  title  to  the  bond  and  mortgage, 
which  are  the  subject  of  the  gift,  by  mere  delivery 
without  writing." 

Upon  these  authorities,  I  entertain  no  doubt  that 
the  gift  of  the  securities  in  question,  if  consummated 
by  requisite  delivery,  would  have  been  valid,  without 
an  endorsement  of  the  notes,  or  an  assignment  of  the 
mortgage.  For  the  reasons  above  stated,  the  auditor's 
report  should  be  confirmed. 

Order  accordingly. 


<*»•»■ 
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Matter  of  Haskktt. 

In  the  matter  of  the  estate  of  William  J.  Haskett, 

deceased. 

Since  the  enactment  of  the  act  of  1870  (1  Laws  of  1870,  ch.  369,  §  10,  p.  828), 
the  Surrogate  of  New  York  County  has  no  authority  to  direct  the 
payment  of  debts  by  a  collector  of  an  estate,  other  than  as  prescribed 
in  that  statute,  and  the  power  to  do  so  must  be  exercised  according  to 
the  provisions  of  section  ten  thereof,  and  after  one  year  shall  have 
elapsed  since  the  collector's  appointment. 

Upon  an  order  obtained  by  a  creditor  of  the  estate, 
to  show  cause  why  the  collector,  or  special  admin- 
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istrator,  should  not  pay  a  claim  for  rent  of  premises 
leased  to  the  deceased  in  his  life  time,  the  moving 
papers  showed  that  the  collector  had  funds  sufficient 
to  pay.  It  appeared  by  way  of  defence  to  the  motion 
that  the  amount  of  the  debts  of  the  estate  was  not 
known  to  the  collector;  that  he  was  unable  to  deter- 
mine whether  there  would  be  sufficient  funds  to  pay 
or  not;  that  the  collector  was  appointed  on  the  9th 
day  of  April,  1877;  and  that  the  money  in  his  posses- 
sion, if  the  will  of  the  testator  should  be  admitted  to 
probate,  would  not  be  applicable  to  the  payment  of  the 
debts,  being  proceeds  of  rents  of  real  estate ;  and  that 
the  petitioner  had  no  preference  over  other  creditors. 

The  Surrogate.  —  Though  the  amount  involved  in 
this  proceeding  is  small,  it  seems  to  me  an  appropriate 
case  for  the  settlement  of  the  authority  of  special 
collectors,  which  appears  to  be  generally  misunder- 
stood by  the  profession.  * 

Under  the  Revised  Statutes  (2  R.  S.,  76,  §  2),  the 
authority  of  a  collector  is  declared  to  be  to  collect 
the  goods,  chattels,  personal  estate  and  debts  of 
the  deceased,  and  secure  the  same,  and,  under  the 
direction  of  the  Surrogate,  to  seU  such  goods  as  may 
be  deemed  necessary  for  the  preservation  and  benefit 
of  the  estate,  after  their  appraisal. 

By  section  44  (2  S.  S.y  77),  such  collector  is 
required,  within  ten  days  after  receipt  of  money,  to 
deposit,  &c. 

By  section  51  (2  i?.  8.^  77),  he  is  forbidden  to  sell 
or  transfer  any  of  the  personal  property  of  the 
deceased,  except  on  order  of  the  Surrogate,  which' 
shall  be  made  on  notice  to  the  parties  interested. 
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It  will  be  observed  that  the  statute  contains  no 
authority  to  pay  the  debts  of  the  estate,  but  the 
collector  is  only  required  to  preserve  and  collect  the 
goods,  &c.,  of  the  estate. 

By  section  10  of  chapter  359  of  the  Laws  of  1870 
(1  Laws  of  1870,  p.  828),  the  surrogate  of  this  county 
is  given  power,  after  six  months  shall  have  elapsed 
from  the  granting  of  such  special  letters,  to  authorize 
and  direct  such  collector  to  publish  a  notice  for  claims, 
as  executors  and  administrators  are  authorized  to 
do,  and  the  Surrogate  is  empowered,  after  one  year 
shall  have  elapsed  from  the  granting  of  such  letters, 
upon  the  application  of  such  collector,  or  of  any  cre- 
ditor, and  upon  proof  that  the  debts  owing  do  not 
exceed  the  assets,  to  direct  the  payment  of  any  debt, 
or  proportionate  part  thereof,  due  from  said  estate. 

Whatever  may  have  been  the  supposed  implication 
of  power,  from  the  former  statutes,  of  the  Surrogate 
to  direct  and  control  a  special  administrator,  the 
language  of  the  act  of  1870  seems  to  leave  no  room 
for  doubt  that  the  Surrogate  has  no  power  to  direct 
the  payment  of  debts  by  a  collector,  except  by  virtue 
of  the  latter  statute,  and  that  that  power  must  be 
exercised  according  to  the  terms  of  section  10  thereof, 
and  after  one  year  shall  have  elapsed  since  the  ap- 
pointment of  such  collector. 

Without  considering  the  question  whether  the  col- 
lector in  this  matter  has  assets  sufficient  to  pay  the 
debt  of  the  petitioner,  as  well  as  all  the  claims  against 
the  estate,  the  motion  must  be  denied  for  want  of  power 
on  the  part  of  this  court  to  direct  any  such  payment. 

Ordered  accordingly. 
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Nbw  York  County.— HON.  D.  C.  CALVIN,  SraBOGATB.— 

September,  1877. 

Blake  r.  Sands. 
In  the  matter  of  the  estate  of  David  Sands,  deceased. 

The  petition  of  one  named  as  a  trustee  in  a  will  asked  that  the  petitioner  be 
included  in  a  decree  which  "had  issued  directing  his  co-trustees  to  hold 
and  retain  the  estate,  subject  to  the  trust;  to  which  the  co-trustees  and 
others,  beneficiaiies  under  the  will,  answered,  objecting  to  the  amend- 
ment of  tlie  decree,  on  the  ground  that  the  estate  had  been  well  managed 
by  the  co-trustees,  whom  the  beneficiaries  desired  to  retain  it;  that  the 
petitioner  was  not  in  harmony  with  the  co-trustees,  and  that  his  acces- 
sion would  cause  their  retirement;  that  he  was  a  young  man  without 
successful  business  experience,  or  ostensible  property,  and  had  made 
over  his  interest  in  the  estate  to  liis  wife,  and  that  none  of  the  others  in- 
terested ill  the  estate  desired  him  to  act  as  trustee;  whereupon  the  pe- 
titioner filed  a  reply  denying  the  lack  of  property  and  assignment  of  his 
interest  alleged.  Held,  that  the  answer  was  equivalent  to  a  motion  to 
remove  the  petitioner  from  his  testamentai*y  trusteeship,  and  that  the 
Surrogate  had  no  power  to  remove  him,  such  power  being  vested  solely 
in  the  Supreme  Court. 

The  petition  of  William  S.  Sands  stated  that  the 
will  of  the  testator,  dated  January  27,  1859,  admitted 
to  probate  September  1,  in  the  same  year,  appointed 
his  widow,  his  brother,  Abraham  B.  Sands,  William 
R.  Thurston,  Jr.,  and  Alexander  B.  Blake,  executors 
and  trustees,  and  the  petitioner,  his  son,  to  be 
co^xecutor  and  trustee,  on  his  attaining  the  age  of 
twenty-one  years;  that  the  widow  and  Blake  alone 
qualified,  and  assumed  administration  of  the  estate; 
that  the  decedent  left  a  large  estate,  consisting  of  real 
and  personal  property ;  that  the  petitioner  is  the  only 
son,  and  largely  interested  in  said  estate ;  that  on 
April  16,  1874,  the  Surrogate  of  this  county  issued 
letters  testamentary  to  the   petitioner,  as  executor; 
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that  Blake  and  the  widow  filed  an  account  of  their 
proceedings  December  20,  1875,  which  was  referred 
to  an  auditor,  who  reported,  and,  on  motion,  the 
report  was  confirmed,  and  on  December  28,  1875,  a 
decree  was  entered  confirming  said  report,  and  direct- 
ing Blake  and  the  widow  to  hold  and  retain  the 
remainder  of  the  estate,  as  trustees,  &c.,  pursuant,  to 
the  trusts  contained  in  the  will;  that  the  petitioner 
was  not  joined  as  co-trustee  in  said  decree ;  that  the 
widow  is  oyer  sixty  years  of  age,  in  delicate  health ; 
and  that  it  is  the  desire  of  the  heirs-at-law,  residuary 
legatees,  cestuis-que'trust  and  remaindermen,  that  he 
should  be  so  joined. 

The  petition  stated  the  names  of  the  heirs  and 
residuary  legatees  interested  in  the  trust,  and  asked 
that  said  decree  be  amended  by  including  him  as 
trustee  to  carry  out  said  trust,  with  the  other  ti*ustees 
named. 

The  executor  and  executrix,  and  others  interested 
in  the  estate,  answered  the  petition,  denied  that  the 
heirs  desire  that  petitioner  should  be  joined  as  trustee, 
and  stated  that  it  is  their  desire,  and  the  wish  of  the 
parties  of  age  interested  in  the  estate,  that  the  trust 
continue  to  be  exclusively  managed  by  Blake  and  the 
widow,  or  by  Blake  alone,  without  the  petitioner's 
intervention,  and  that  their  desire  is  founded  upon 
reasons  touching  the  due  and  safe  administration  of 
the  estate. 

Martha  L.  Ferris  (the  wife  of  one  of  the  legatees), 
Anna  P.  Roe  (wife  of  another),  L.  Murray  Ferris,  Jr., 
and  Edward  P.  Roe,  the  latter  being  the  father  of  the 
minors  interested  in  said  estate ;  also  Sarah  T.  Sands 
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and  Agnes  C.  Sands,  legatees,  object  to  the  amend- 
ment of  the  decree  as  prayed  for,  and  state  that 
the  grounds  of  objection  are,  that  Blake,  with  the 
executrix,  has  managed  for  about  eighteen  years, 
and  executed  the  trust  to  the  satisfaction  of  said 
parties,  and  of  the  widow,  and  it  is  their  desire  that 
Blake  should  continue  in  such  trust,  without  inter- 
ference; that  the  petitioner  is  not  in  harmony  with 
said  Blake,  and  the  discord  is  such  that  his  appoint- 
ment would  result  in  Blake's  retiring  from  the  trust, 
and  that  the  petitioner  is  a  young  man  twenty-seven 
or  twenty-eight  years  old,  without  successful  business 
experience,  or  ostensible  property ;  that  he  has  made 
over  his  interest  in  the  estate  to  his  wife ;  and  that  no 
others  interested  in  the  estate  but  himself  desire  him 
to  be  a  trustee  thereof. 

To  this  objection  the  petitioner  files  a  reply  that 
the  trustees  have  not  accounted  as  such,  and  denies 
that  he  has  assigned  his  interest,  or  that  he  is  without 
ostensible  personal  property,  and  that  all  the  legatees 
were  in  favor  of  petitioner's  acting,  and  no  objection 
was  ever  made  until  upon  the  hearing  of  this  motion, 
but  they  supposed  that  he  was  charged  as  trustee,  and 
60  testified  in  proceedings  in  the  Supreme  Court. 

E.  L.  Fancher,  for  the  petitioner. 

F.  F.  Van  Dekvkkb,  for  the  trustees. 

The  Surrogate.  —  This  motion  is  doubtless  based 
upon  the  fact  that  the  petitioner  has  become  twenty- 
one  years  of  age,  though  the  petition  fails  to  set  forth 
that  fact,  but  as  no  objection  is  taken  upon  that  point, 
the  motion  is  submitted  upon  the  assumption  of  the 
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petitioner's   majority.     The   single  question  needing 
'  determination  on  this  motion  is,  as  I  understand  it  to 

be  substantially  conceded  that  this  court  has  the 
power,  under  chapter  359,  of  the  Laws  of  1870,  to 
modify  the  decree,  whether  this  court  has  the  power 
to  remove  the  testamentary  trustee  for  the  reasons 
stated  in  the  answer  and  objections  to  the  petition,  for 
it  seems  to  me  that  the  refusal  to  "grant  this  motion  to 
amend  the  decree,  will  be  equivalent  to  dismissing  the 
trustee  appointed  by  the  testator  in  his  will. 

I  do  not  concur  with  the  petitioner's  counsel  in  the 
point  that  the  trustee  named,  being  entitled  under  the 
will,  shall  first  assume  the  duties  of  a  trustee,  and 
then,  for  cause,  be  removed  on  motion,  for  it  is  quite 
evident  that,  as  the  parties  are  before  the  court,  the 
question  being  raised  as  to  his  competency,  or  the 
propriety  of  his  trusteeship,  the  decree  should  not  be 
amended  by  including  him  as  trustee,  when  it  is 
apparent  that  on  motion,  he  would  be  dismissed,  for 
that  would  be  an  unnecessary,  and  an  idle  circuity. 

The  authority  of  this  court  over  trustees  seems  to 
be  somewhat  limited,  and  obviously  is  only  such  as  is 
conferred  by  statute. 

By  section  80  of  3  Reoised  Statutes,  6th  ed.,  102  (2 
R.  S.y  94,  §  66),  testamentary  trustees  are  authorized 
to  render  a  final  settlement  of  their  accounts  before 
the  surrogate  in  the  manner  provided  for  a  final 
settlement  by  executors  or  administrators,  and  the 
decree,  on  such  final  accounting  of  the  surrogate, 
is  to  have  the  same  force  and  effect  as  a  decree  of 
any  other  court  on  final  settlement  of  such  accounts, 
and  of  the  matter  relating  to  such  trusts  embraced 
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therein,  or  litigated,  or  determined  on  such  settle* 
ment. 

By  section  100  of  the  same  statute  (2  R.  S.y  96),  the 
Surrogate  is  given  power  and  jurisdiction  to  compel 
testamentary  trustees  to  render  accounts,  and  to 
require  security,  or  remove  in  the  same  manner  as 
now  provided  for  the  giving  of  security  by,  or  removal 
of,  executors,  administrators,  or  guardians. 

By  section  3  of  chapter  359  of  the  Laws  of  1870 
(1  Law8  of  1870,  p.  827),  applicable  to  this  court 
only,  it  is  provided  that  upon  application  of  the  tes- 
tamentary trustee  named  in  any  will,  the  Surrogate 
may,  by  order,  revoke  such  letters  and  discharge  such 
testamentary  trustee,  upon  such  terms  and  conditions 
as  he  may  judge  proper,  and  appoint  a  successor  to 
such  trustee,  and  the  next  section  provides  that  such 
trustee  may  be  required  to  render  accounts,  the  same 
as  before  such  revocation,  and  gives  the  Surrogate 
power  to  control  his  conduct  until  he  shall  have  com* 
plied  with  all  orders  of  said  Surrogate. 

Suppose  this  were  a  motion  by  the  other  trustees, 
and  all  the  beneficiaries  under  the  will  in  question,  to 
remove  the  petitioner  from  his  office  as  trustee,  after 
he  had  received  letters,  would  this  court  have  juris- 
diction to  grant  the  motion?  It  would  not  be  a 
proceeding  under  the  100th  section  (above  cited)  to 
require  him  to  give  security,  nor  would  it  be  an 
application  by  the  trustee,  under  the  third  section  of 
chapter  359  of  the  Laws  of  1870  (1  Laws  of  1870, 
p.  827). 

In  Quackenbos  v.  Southwick  (41  JV".  J^.,  117,)  it  was 
held  that  the  Supreme  Court  had  power  to  remove  a 

/ 
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testamentary  trustee,  and  that  his  removal  was  proper 
where  the  relations  between  him  and  the  co-trustee 
were  such  that  they  would  not  co-operate  in  carrying 
out  the  trusts  beneficially  to  those  interested^  and 
where  the  majority  of  the  beneficiaries  asked  for  such 
removal ;  but  the  authority  is  put  expressly  upon  the 
statute  (2  B.  S.y  730,  §  70),  where  the  Supreme  Court 
is  authorized  to  make  such  removal  of  a  trustee,  who 
shall  have  violated,  or  threatened  to  violate,  his  trust; 
who  should  be  insolvent,  or  whose  insolvency  was 
apprehended,  or  who,  for  any  other  cause,  should  be 
deemed  an  unsuitable  person  to  execute  the  trust. 

In  the  Matter  of  Morgan  (63  Barb.,  621),  it  was 
held  that  on  the  petition  of  trustees  and  cesttds-que- 
trust,  praying  for  removal  of  a  third  trustee,  showing 
that  differences  had  arisen  among  the  trustees,  the 
court  would  remove  the  third  trustee,  and  it  is  held 
that  the  wishes  of  the  cestuis-que-trust  should  have 
great  weight  with  the  court. 

In  Wood  V.  Brown  (34  iV.  T.,  337,)  it  was  held  that 
the  trusts  under  a  will  vested  in  the  executor,  as 
distinguished  from  those  attached  to  his  office,  and  the 
court  may  dismiss  him  as  to  the  former,  and  not  as  to 
the  latter ;  that  if  an  executor  is  guilty  of  misconduct, 
the  court  will  interfere  to  regulate  his  conduct,  and 
may  direct  the  mode  in  which  he  shall  co-operate  with 
his  co-executors  in  discharging  his  duty  as  executor 
under  the  will,  and  that  the  Surrogate  is  authorized, 
under  the  statute,  upon  an  accounting  by  an  executor, 
to  administer  the  same  remedy. 

None  of  these  statutes  or  cases  cited  seem  to 
give  the  Surrogate  power  to  remove  the  testament- 
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ary  trustee  under  the  circumstances  presented  in  this 
motion,  and  I  am  of  the.  opinion  that  he  has  no  such 
power,  and  as  I  regard  the  question  now  before  me  as 
equivalent  to  a  motion  to  remove  the  trustee,  and  the 
amendment  of  the  decree  prayed  for  dependent  upon 
that  authority,  it  seems  to  me  that  the  will  of  the 
testator  must  prevail,  and  the  decree  be  amended  in 
the  particulars  prayed  for,  and  that  if,  for  any  reason, 
he  is  unsuited  to  the  trust,  the  Surrogate  can  only 
remove  him  on  proceedings  to  compel  him  to  give 
security,  and  that  any  other  remedy  must  be  sought 
in  the  Supreme  Court,  having  general  jurisdiction  by 
statute  over  such  trustees. 

A  moment's  reflection  will  show  that  this  limited 
power  of  this  court  over  a  testamentary  trustee  is  both 
unwise  and  inconvenient,  not  to  say  absurd ;  for  while 
it  may  direct  the  executor  as  such,  fully,  in  respect  to 
his  administration  of  the  estate,  yet  the  moment  he 
shall  have  finally  accounted  and  assumed  ite  control 
as  trustee,  its  power  is  limited,  as  above  suggested, 
and  without  any  apparent  reason.  There  should  be  a 
statute  authorizing  the  Surrogate  to  exercise  the  same 
power  and  control  over  the  conduct  of  a  trustee  of  an 
estate  as  he  has  over  executors  and  administrators, 
but,  in  the  absence  of  such  statute,  the  remedy  must 
be  sought  elsewhere. 

It  is  true  that,  by  the  sixth  subdivision  of  section  1 
of  3  R.  S.,  6th  ed.,  325  (2  R.  S.,  220),  the  Surrogate 
is  given  power  to  administer  justice  in  all  matters 
relating  to  the  affairs  of  deceased  persons,  but  the 
same  subdivision  limits  the  exercise  of  that  power 
"according  to  the  provisions  of  the  statute  of  this 
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state."  Hence  the  better  opinion  would  seem  to  be, 
notwithstanding  this  provision,  that  this  court  can 
only  exercise  authority  over  a  testamentary  trustee, 
pursuant  to  the  statutes  above  considered. 

Ordered  accordingly. 


<•>»> 
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Matter  of  Hunter. 
In  the  matter  of  the  estate  of  Jacob  Hunter,  deceased. 

A  general  devise  to  executors  to  sell  and  distribute,  in  a  specified  way,  the 
proceeds  of  real  estate,  does  not  convert  it  into  personalty,  so  as  to 
make  them  accountable  for  such  as  has  not  been  sold,  as  personalty, 
upon  their  final  accounting;  and  if  a  sale  is  not  made  within  a  proper 
time,  the  i-emedy  is  by  application  to  the  court  to  compel  it. 

Upon  an  accounting  by  executors,  it  appeared  that 
the  will,  after  specific  bequests,  gave,  devised,  and 
bequeathed  to  the  executors  the  residue  of  the  testa- 
tor's estate,  real  and  personal,  in  trust,  to  sell  and 
dispose  of  the  same  at  public  or  private  sale,  in  their 
discretion,  and,  in  the  meantime,  to  receive  the  fenta 
and  profits,  and,  with  the  proceeds,  to  pay  certain 
bequests  set  forth.  The  executors  held  certain  real 
estate  under  the  residuary  clause  of  the  will,  which 
had  not  been  sold,  but  the  rents  of  which  had  been 
collected  and  accounted  for,  and  disbursements  by  way 
of  assessments  and  taxes,  were  charged  to  the  estate 
in  said  account. 

E.  T.  Wood,  for  William  JJ.  Hunter^  a  legatee, 
Ai<BEBT  Mathews,  for  the  executor. 
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The  Surrogate. — The  question  submitted  for  con- 
sideration is  whether  the  executors  are  accountable 
for  the  real  estate,  upon  the  principle  that  there  is  an 
equitable  conversion  of  it  to  personalty  by  the  terms 
of  the  will,  and  whether  the  final  accounting  can  be 
made  without  the  sale,  by  the  executors,  of  the  real 
estate. 

The  original  proceedings  were  instituted  by  William 
Henry  Hunter,  one  of  the  residuary  legatees,  for  the 
purpose  of  enforcing  the  payment  of  a  legacy  to  him 
as  one  of  the  residuary  legatees,  and  thereupon  the 
proceedings  for  a  final  accounting  were  initiated  by 
the  executors. 

On  the  argument,  counsel  for  the  petitioner  urged 
that  the  inventory  by  the  executors  did  not  include 
the  value  of  the  real  estate,  and  he  seemed  to  suppose 
that,  under  the  authority  of  Stagg  v.  Jackson  {1  If. 
Y.J  206),  the  real  estate  should  have  been  thus  inven- 
toried, and  the  executors  required  to  account  in 
respect  to  its  value ;  but  in  that  case  it  was  only  held 
that  the  will  amounted  to  an  equitable  conversion, 
and  that  the  executors  could  be  compelled  to  account 
before  the  Surrogate,  not  only  for  the  personal  estate 
bequeathed  to  him,  but  also  for  the  rents  and  profits 
of  the  real  estate,  and  for  the  proceeds  of  such  real 
estate  as  he  had  sold,  pursuant  to  the  directions  in  the 
will;  and  he  cites,  also,  §  75  of  the  3  R,  S.,  6  ed., 
p.  120  (2  R.  /5.,  109,  §  57),  which  provides  that 
where,  by  will,  real  estate  shall  be  ordered  to  be  sold 
for  payment  of  debts  or  legacies,  the  Surrogate  may 
cite  the  executors  to  account  for  the  proceeds,  as  if 
they  had  been  originally  personal  property,  &c. 
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But  I  am  of  the  opinion  that  the  learned  counsel 
mistakes  the  force  of  the  statute  and  decisions,  if  he 
supposes  that  the  executors  may  be  required  to 
account  for  the  real  estate  unsold,  as  personal  assets. 
If  a  sale  had  been  made,  there  is  no  "doubt  of  the 
liability  of  the  executors  to  account. 

If,  however,  a  sale  shall  not  be  made  within  such 
period  as  seems  just  and  proper,  then  the  proper 
remedy  would  seem  to  be  to  apply  to  this  court  to 
compel  such  a  sale.  I  am  of  the  opinion  that,  under 
the  will  in  question,  the  direction  to  sell  is  general 
and  mandatory,  wid  that  the  discretion  referred 
to  applies  to  the  question  whether  tbey  shall  sell 
at  public  or  private  sale;  but  I  am  equally  clear  in 
the  opinion  that,  in  the  final  accounting  by  the 
executors,  no  decree  thereon  shall  be  made  until  such 
real  estate  shall  be  sold,  and  its  proceeds  accounted 
for.  The  facts  are  not  sufficiently  before  me  to  enable 
me  to  determine  whether  a  sale  ought  to  be  ordered 
or  not,  and  I  must  therefore  leave  that  question  to 
such  action  as  the  legatee  may  be  advised  to  take. 

/  Ordered  accordingly. 


f  »» 
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October,  1877. 

Matter  of  Rich. 

In  the  matter  of  the  estate  of  Thomas  B.  Rich, 

deceased. 

Upon  an  accounting  by  an  executor  before  an  auditor,  one  who  has  a  right 
to  appear  and  has  objected  to  the  account,  is  entitled  to  be  represented 
by  counsel,  who  may  examine  the  accounting  executor  concerning  the 
account. 

12 
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An  application  having  been  made  by  an  executor  to 
compel  two  other  co-executors  to  account^  the  accoimt 
was  filed,  and  an  auditor  appointed  after  objections  to 
the  account  had  been  filed  by  the  petitioner. 

One  of  the  co-executors  being  called  as  a  witness, 
the  petitioner's  counsel  undertook  to  examine  him. 
Under  the  advice  of  his  counsel,  he  refused  to  answer, 
on  the  ground  that  the  petitioner  had  no  right  to 
appear  by  counsel,  or  to  contest  the  account. 

The  witness's  counsel  relied  upon  the  following 
authorities:  Westervelt  v.  Gregg  (1  Barb.  Ch.y  469), 
Campbell  v.  Bruen  (1  Bradf.,  224). 

John  S.  Davenpobt,  for  the  petitioner, 
J.  P.  Frrc3H,  for  legatees. 

The  Surrogate. — -'In  the  first  case  above  cited,  a 
legatee  presented  a  petition  stating  that  no  account 
had  been  rendered,  and  praying  for  an  order  of  the 
Surrogate  requiring  the  executor  to  render  an  account, 
according  to  law.  The  order  was  made,  the  executor 
cited,  the  account  was  filed,  and  on  application  by  the 
petitioner,  who  stated  that  he  desired  to  contest  the 
account,  the  Surrogate  referred  the  same  to  an  auditor. 
An  appeal  was  taken  from  the  order  appointing  an 
auditor,  and  the  Chancellor  reversed  the  order,  upon 
the  ground  that  it  was  not  founded  upon  any  proper 
application  before  the  Surrogate  for  the  settlement  of 
the  account,  or  upon  any  proceeding  which  required  a 
settlement  and  adjustment  of  the  accounts  as  between 
these  parties,  but  held  that  the  statute  authorized  the 
examination  of  the  executors  on  oath,  upon  the  mere 
rendering  of  an  account,  and  that  the  examination 
must  be  before  the  Surrogate  himself. 
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In  the  latter  case  above  cited,  a  creditor  prayed 
for  an  account  and  payment  of  his  demand,  yet  the 
learned  Surrogate  discussed,  somewhat  elaborately,  the 
question  of  his  authority  in  a  case  where  only  an 
account  was  prayed  for  —  where  the  party  petitioning 
had  not  prayed  for  payment  of  his  demand  —  and 
reaches  a  conclusion  from  the  statutes,  and  the  case  of 
Westervelt  v.  Gregg  (above  cited),  that  the  rendering 
of  the  account,  and  the  examination  of  the  executors 
or  administrators,  terminate  the  proceedings. 

So  far  as  these  cases  are  analogous  to  the  one  under 
consideration,  I  feel  myself  bound'  by  their  authority, 
.  and  yet  it  is  very  difficult  to  see  how  any  practical 
advantage  is  to  be  derived  from  such  an  accounting 
and  examination,  provided  the  executor  or  admin- 
istrator may  be  corrupt  enough  to  render  an  entirely 
false  account,  and  to  verif  v  it  in  his  examination,  and  it 
would  seem  to  be  a  much  more  rational  and  practical 
mode  of  disposing  of  such  accounts,  to  enable  the  partie3 
interested  to  enquire  fully  as  to  their  accuracy,  falsify 
and  surcharge  them,  so  that  a  settlement  as  to  the  par- 
ties before  the  court  might  be  authoritatively  adjudged. 

In  the  case  first  above  cited,  it  is  conceded  that,  on 
such  an  examination  as  the  one  under  consideration, 
the  Surrogate  himself  may  examine  the  executor,  and 
while  he  may  not  appoint  an  auditor  to  hear  the 
examination,  I  do  not  understand  the  Chancellor  to 
intimate  that  the  Surrogate  himself  shall  conduct  the 
examination,  and  to  suggest  that  the  examination  may 
not  be  conducted  in  behalf  of  any  party  interested,  by 
his  counsel ;  but  it  seems  to  me  this  question  is  settled 
by  the  sixth  section  of  chapter  359  of  the  Laws  of 
1870,  the  Court  of  Appeals  holding  that  the  so-called 
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auditor  may  be  regarded  as  a  referee  under  that 
section.  That  section  provides  that  in  any  account- 
ing, or  in  any  other  proceeding  in  this  court,  the 
Surrogate  may  appoint  a  referee  to  take  testimony  as 
to  the  facts  in  relation  thereto,  to  examine  the 
accounts  rendered,  to  hear  and  determine  all  disputed 
claims,  and  other  matters  relating  to  said  accounts, 
and  to  make  a  report  thereon,  subject  to  the  Surro- 
gate's confirmation.  Now  the  referee  in  this  case  was 
appointed  in  an  accounting  before  this  Surrogate,  and 
he  is  thereby  authorized  to  take  testimony  as  to  facts 
in  relation  to  it,  to  examine  the  accounts,  and  hear 
and  determine  all  disputed  claims,  and  other  matters 
relating  thereto.  This,  be  it  remembered,  does  not 
limit  the  enquiry  to  a  case  of  final  accounting,  but 
extends  to  any  enquiry  in  respect  to  such  account,  and 
it  seems  to  me  that,  under  this  section,  there  can  be  no 
reasonable  doubt  that  the  executor  may  be  examined 
before  such  referee.  By  section  two  of  the  same 
chapter  it  is  provided  that,  in  proceedings  before  the 
Surrogate  in  this  county,  all  persons  or  parties  having 
a  right  to  appear  therein  may  appear  either  in  person 
or  by  attorney,  or  counsel  of  the  Supreme  Court,  and 
the  Court  of  Appeals  in  this  case  has  held  that  the 
petitioner  herein  is  entitled  to  appear  before  this 
court,  for  the  purpose  of  these  proceedings,  and 
obviously  before  this  referee,  and  having  the  right 
to  appear,  an  authority  to  appear  by  attorney  is 
clearly  given  by  the  latter  section. 

I  am  of  the  opinion  that  the  examination  should 
proceed,  and  that  the  attorney  for  the  petitioner  has 
the  right  to  appear,  and  conduct  the  examination  of 
the  executors. 
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New  York  County.— HON.  D.  C.  CALVIN,  Subbogate.— 

November,  1877. 

Mairs  V.  Fr£E!MAN. 

In  the  matter  of  the  probate  of  the  last  will  and 
testament  of  James  Mairs,  deceased. 

When  a  will  is  contested  on  tlie  ground  that  a  sulMeqaent  will  was 
executed  by  the  testa' or,  the  burden  is  on  the  contestant  to  show  the 
due  execution  of  the  subsequent  will,  in  order  to  establish  a  revocation 
of  the  one  propounded. 

Evidence  that  a  daughter  of  the  testator,  who  was  the  chief  beneficiary 
under  his  will,  had,  upon  several  occasions  prior  to  its  execution,  said 
to  him  that  if  he  made  a  will,  it  would  be  a  shame  to  leave  his  son.  one 
of  the  members  of  the  testator's  family  omitted  from  its  provisions, 
anything, —  Ueld^  no  proof  of  undue  influence,  if  it  be  assumed  that  the 
testator  was  of  sound  mind. 

Where  there  was  an  absence  of  proof  showing  the  exercise  of  an  active 
influence  by  any  of  the  principal  beneficiaries  under  a  will,  upon  the 
testator,  or  any  participation  on  their  part  in  procuring  the  will  to  be 
made,  and  the  testator  survived  three  years  after  its  execution,  stated 
that  he  had  made  it,  and  delivered  it  in  person  to  an  executor  for  safe 
keepinir. —  Held,  that  proof  that  they  occupied  the  same  residence  with 
the  testator,  and  the  fact  that  the  will  discriminated  in  their  favor,  and 
against  other  of  his  children  and  grandcliildreu,  was  itisaflicient  to 
establish  undue  influence,  assuming  that  he  was  of  sound  mind. 

Upon  the  question  of  the  sufficient  execution  of  the  will,  the  attestation 
clause  showed  that  the  statutory  requirements  had  been  complied  with, 
and  the  witnesses,  upon  their  direct  examination,  testified  to  the 
requisite  facts,  but,  upon  cross-examination,  omitted  the  facts  that 
the  testator  declared  the  instrument  to  be  his  will,  and  requested  tiiem 
to  sign  as  witnesses  thereto,  and  the  ink  with  which  one  of  them 
signed,  differed  from  that  used  in  the  other  signatures.  Held,  that  the 
whole  evidence  was  to  be  taken  together,  and  so  taken  made  out  a  due 
execution.* 


•In  OoELL  V.  LuDLUM  (N.  Y.  County— Hon.  D.  C.  Calvim,  Surrogate 
—  October,  18T7),  the  evidence  in  regard  to  the  execution  of  a  will,  signed 
in  a  foreign  country,  was  that  a  servant  of  the  testator  summoned  one  of  the 
witnesses  for  the  purpose  of  acting  as  such;  that  both  the  witnesses  were  in 
the  presence  and  hearing  of  the  testator  while  he  gave  instructions  for.  and 
signed  tlie  will,  and  afterward,  in  his  presence  and  each  other* s,  signed  as 
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Id  support  of  the  claim  that  the  testator  was  of  unsound  mind,  the  con- 
testants showed  that  he  had,  in  the  wili,  mistaken  the  order  in  which 
two  of  his  daughters  were  born,  had  mentioned  two  adopted  cliildren 
of  a  son  and  a  daughter  respectively,  as  his  grandchildren,  had  stated 
his  own  age  as  75  when  it  really  was  77,  had  neglected  to  provide  for 
certain  grandchildren,  one  of  whom  was  the  son  of  the  testator's 
deceased* s  child,  and  they  also  introduced  evidence  of  the  testator* s 
being  afflicted  with  Brlght's  disease  of  the  kidneys,  and  other  diseases, 
during  the  last  years  of  his  life,  and  two  years  after  executing  his  will. 
Heldf  in  the  absence  of  direct  proof  of  the  testator's  mental  unsound- 
ness, to  be  counterbalanced  by  direct  evidence  of  his  vigor  of  mind 
before,  at  the  time  of,  and  after  the  execution  of  his  will,  together  with 
the  fact  that  he  drew  the  instructions  for,  and  corrected  the  draft  of, 
his  will,  with  his  own  hand. 

TffE  will  in  question  was  propounded  by  Pliny 
Freeman  and  Edward  R.  Linnemore,  executors,  and 
bore  date  January  6,  1873,  and  was  attested  by  War- 
ren S.  Wilkie  and  John  C.  Lang.  The  points  raised 
by  the  learned  counsel  for  the  contestants  were : 

First,  that  the  evidence  showed  the  destruction  of 
a  later  will,  by  a  person  named  in  the  instrument  pro- 
pounded as  a  beneficiary,  and  after  testator's  death. 

Second^  that  the  will  propounded  was  executed 
under  undue  influence. 

Thirdy  that  the  requirements  of  the  statute  had 
not  been  complied  with,  because  the  witnesses  were 
not  requested  to  subscribe  as  such. 

Fourth,  that  there  was  no  publication  of  the  instru- 
ment. 

Fifth,  that  decedent  was  of  unsound  mind. 

witnesses,  the  one  summoned  by  the  servant  signing  at  the  request  of  the 
notary  who  drew  the  will,  and  the  other  at  the  testator's  request;  that  it 
was  read  aloud  by  the  notary  in  the  hearing  of  the  witnesses  and  of  the 
testator  before  being  signed ;  and  the  allegations  in  the  will  recited  that  the 
testator  declared  and  confirmed  it,  article  by  article,  in  the  presence  of  the 
witnesses,  tliough  their  testimpny  did  not  show  this.  Heldt  that  the  proof 
of  due  execution,  under  the  New  York  statute,  was  sufficient. 


r 
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The  facts  appear  in  the  opinion. 

RiGHABD  BnsTEBD  ond  A.  H.  Waonbb,  for  the  contestants. 
Roe  &  Macklin,  for  the  executors. 

The  Surrogate. — The  testimony  upon  which  the 
first  point  raised  by  the  contestant  is  based^  was  given 
by  Mrs.  Wortman,  as  follows : 

^^Mrs.  Houghton  said  she  found  some  papers  that 
had  some  presents  and  gifts  from  her  father  to  Mrs. 
Dows,  and  burned  them."  It  also  appears  that  she 
found  the  papers  in  her  father's  drawer,  and  that 
Mrs.  Dows  was  a  niece  of  the  deceased.  No  other 
description  of  the  papers,  is  given ;  whether  they  were 
loose  memoranda  or  drawn  up  in  the  form  of  a  deed  or 
will  does  not  appear,  or  whether  they  bore  the  signa- 
ture of  the  deceased,  does  not  appear ;  and  however 
reprehensible  the  destruction  of  such  papers  may  have 
been,  yet  there  is  no  evidence  that  there  was  any 
instrument  executed  as  a  loill,  much  less  that  it  was 
executed  subsequent  to  the  instrument  propounded,  so 
as  to  produce  a  revocation  of  this.  When  it  is  alleged 
that  a  subsequent  will  to  that  propounded  has  been 
executed,  the  burden  of  proof  is  with  the  party 
alleging  it,  and  he  is  required,  to  show  the  due 
execution  of  that  instrument,  in  order  that  it  may 
constitute  a  revocation. 

As  to  the  contestant's  point  that  the  will  in  question 
was  the  result  of  undue  influence,  that  allegation, 
upon  the  assumption  that  the  deceased  was  of  sound 
mind  when  he  executed  the  will,  is  based  upon  the 
testimony  of  Mrs.  Wortman  that  on  several  occasions 
she  heard  her  sister  Sarah  say  to  the  deceased  that  it 
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would  be  a  shame  to  leave  her  brother  Charles  any- 
thing if  he  made  a  will,  and  in  what  is  denominated 
the  inofficious  character  of  the  will,  connected  with 
the  fact  that  the  daughters  who  received  a  larger 
proportion  of  the  estate  for  themselves  and  their 
children,  had  occupied  the  house  and  resided  with 
deceased,  and  that  the  will  discriminated  against  Mrs. 
Wortman  and  her  children  and  against  the  deceased's 
son,  Charles,  and  his  grandson,  Charles  Edwin,  son  of 
a  deceased  son,  in  favor  of  Mrs.  Merrill,  and  the 
children,  natural  or  adopted,  of  Mrs.  Skinner  and  Mrs. 
Houghton. 

As  to  the  first  suggestion,  that  Mrs.  Houghton 
expressed  the  opinion  to  her  father  that  it  would  be  a 
shame  to  give  his  son  Charles  anything  by  his  will, 
there  is  nothing  in  that  which  amounts  to,  or  tends 
to  prove  undue  influence. 

In  Gardiner  v.  Gardiner  (  34  iV.  F".,  155,)  it  is  held 
that  undue  influence  must  not  be  such  as  arises  from 
influences  of  gratitude,  affection,  or  esteem,  but  it 
must  be  the  control  of  another  will  over  that  of  the 
testator,  whose  faculties  have  been  so  impaired  as  to 
submit  to  the  control,  so  that  he  has  ceased  to  be  a 
free  agent,  and  has  quite  succumbed  to  the  power  of 
the  controlling  will. 

It  is  held  in  Blanchard  v.  Nestle  (3  Den.,  37),  and 
Seguine  v.  Seguine  (3  Keyes,  663),  that  the  undue 
influence  exercised  by  coercion,  imposition,  or  fraud, 
and  its  exertion  upon  every  act,  must  be  proved ;  it 
will  not  be  inferred  by  opportunity  and  interest. 

In  McMahon  v.  Ryan  (20  Penn.  St.,  329,)  it  is  held 
that  duress   or  undue   influence   must  be  a  present 
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constraint  operating  upon  the  mind  of  the  testator 
in  the  very  act  of  making  the  testament,  (See  also 
Fagan  v.  Dugan,  2  Bedf.,  341 ;  Kinne  v.  Johnson,  60 
Barb. J  69;  Van  Hanswych  t?.  Weise,  44  Barh.y  494; 
Wade  V.  Holbrook,  2  Bedf.,  378.) 

Bedfield  on  Wills  (vol.  1,  p.  525),  after  a  very 
exhaustive  consideration  of  the  authorities  upon  this 
subject,  states,  as  the  result,  that  the  inQuence  to 
avoid  a  will  must  be  such  as  — 

First,  to  destroy  the  freedom  of  the  testator's  will, 
and  thus  render  his  act  obviously  more  the  offspring 
of  the  will  of  others  than  of  his  own. 

Second,  that  it  must  be  an  influence  specially 
directed  towards  the  object  of  procuring  a  will  in 
favor  of  particular  parties. 

Third,  if  any  degree  of  free  agency  or  capacity 
remained  in  the  testator,  so  that  when  left  to  himself 
he  was  capable  of  making  a  valid  will,  then  the 
influence  which  so  controls  him  as  to  render  his 
making  a  will  of  no  effect,  must  be  such  as  was 
intended  to  mislead  him  to  the  extent  of  making  a 
will  essentially  contrary  to  his  duty,  and  it  must  have 
proved  successful  to  some  extent,  certainly. 

In  Elliott's  Will  (2  J.  J.  Marshall,  340) ;  Miller  v. 
Miller  (3  Serg,  and  Bawle,  267) ;  and  Moritz  v.  Brough 
(16  Id.,  403),  it  was  held  substantially  that  the  influ- 
ence of  a  child,  or  wife,  or  of  a  friend,  if  exerted  in  a 
fair  and  reasonable  manner,  and  without  deception 
or  imposition  upon  the  testator,  while  he  had  capacity 
to  deliberate  and  estimate  the  inducements  offered, 
will  not  avoid  a  will  in  favor  of  such  party. 

There  is,  in  this  case,  an  entire  absence  of  proof 
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showing  any  active  influence  by  the  beneficiaries  in 
this  will  upon  the  testator,  or  any  participation  in 
procuring  the  will  to  be  made,  and  if  undue  influence 
can  be  made  out  in  this  case,  it  must  be  based 
exclusively  upon  the  mere  fact  of  the  opportunity 
which  was  afforded  the  beneficiaries  to  attempt  to 
exercise  undue  influence,  and  from  the  unequal  pro- 
visions of  the  instrument  itself. 

Redfield  on  Wills  (vol.  1,  p.  516,)  says:  "So  where 
a  will  is  unreasonable  in  its  provisions,  and  inconsist- 
ent with  the  duties  of  the  testator,  with  reference  to 
his  property  and  family,  this  of  itself  will  impose  upon 
those  claiming  under  the  instrument  the  necessity  of 
giving  some  reasonable  explanation  of  the  unnatural 
character  of  the  w^ill,  or,  at  least,  of  showing  that 
its  character  is  not  the  offspring  of  mental  defect, 
obliquity,  or  perversion."  (See  also  Clark  v.  Fischer, 
1  Paige  J  171.)  But  in  the  latter  case  there  was 
positive  evidence  that  the  relatives  of  the  deceased 
commenced  a  system  of  intrigue  and  management  for 
the  purpose  of  getting  the  control  of  the  personal 
property  of  the  testator,  who  was  bedridden  —  a  par- 
alj'Zed  old  man.  His  niece,  who  was  in  the  habit  of 
visiting  him,  was  excluded  from  the  house,  and  means 
taken  to  prejudice  the  testator  against  her.  He  was 
persuaded  to  marry  again  ;  he  was  prepared  to  make 
his  will ;  and  after  the  death  of  a  brother,  the  widow 
procured  from  the  almshouse  a  child,  w^hich  was 
imposed  upon  the  testator  as  his  niece.  By  will  he 
gave  one-fourth  of  his  property  to  the  suppositious 
niece,  the  residue  to  his  wife  for  life,  with  power  to 
her  and  the  co-executor  to  sell  and  dispose  of  it.     The 
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Chancellor  found  these  facts,  and  reversed  the  decree 
of  the  Surrogate  admitting  the  will  to  probate. 

Redfield  (p.  522),  after  announcing  the  principle 
that  if  a  will  be  what  is  denominated  an  undutiful 
testament,  unjust  to  children  or  others  entitled  to  the 
estate,  indicating  an  act  of  caprice,  over-persuasion,  or 
deception,  it  must  certainly  excite  apprehension  of 
undue  influence,  says :  "  But  it  is  not  to  be  supposed 
that  the  courts  would  adopt  any  such  view  of  the  law 
as  virtually  to  deprive  the  testator  of  the  right  of 
disinheriting  his  children,  even  upon  any  ground 
satisfactory  to  himself;"  and  (at  page  526)  the  same 
learned  author  says:  "Although  the  fact  that  the 
testator  makes  a  will  in  favor  of  one  not  a  relation 
may  be  suspicious,  nevertheless  affirmative  proof  of 
undue  influence  will  be  required  to  invalidate  it."  (See 
Jenckes  v.  Court  of  Probate  (2  H.  /.,  255.) 

In  Ross  V.  Christman  (2  Bedf.  Cases  on  Wills,  297,) 
it  is  held  that  where  capacity,  formal  execution,  and 
volition  all  appear,  no  tribunal  can  pronounce  against 
the  will,  because  of  disapprobation,  however  strong  it 
may  be,  of  the  dispositions  made  by  the  testator. 

In  Pool  V.  Pool  (35  Ala.,  12,)  it  was  held  that  no 
legal  presumption  of  undue  influence  arises  from  the 
fact-s  that  the  testator  was  of  weak  mind,  addicted 
to  drink,  and  nigh  unto  death,  and  that  he  was 
surrounded  by  those  principally  benefited  by  the 
provisions  of  the  will,  while  his  relatives  were  away, 
and  the  provisions  of  the  will  were  unnatural,  and 
though  the  jury  might  find  the  facts,  it  was  for  the 
Court  to  pass  upon  the  undue  influence. 

In  Dean  v.  Negley  (41  Fenn.  St,  312,)  Chief  Justice 
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Lowry  says :  "  The  will  of  a  man  who  has  testamentary 
capacity  cannot  be  avoided  merely  because  it  is  unac- 
countably contrary  to  common  sense  of  the  country. 
His  will,  if  not  contrary  to  law,  stands  for  the  law  of 
descent  of  his  property,  whether  his  reasons  be  good 
or  bad,  if  indeed  they  be  his  own,  uninduced  by 
unlawful  influence  from  others." 

Redfield,  in  his  treatise  above  cited  (p.  526),  says: 
"  It  must  always  have  considerable  weight  in  favor  of 
the  validity  of  a  will  where  the  testator  lived  many 
years  after  its  execution,  and  was  confessedly  relieved 
from  the  influence  of  the  alleged  infirmity  of  mind,  or 
defect  of  freedom,  by  which  it  is  attempted  to  be  set 
aside  without  making  any  alteration  in,  or  revoking 
the  same.  For  it  is  always  the  proper  enquiry,  in 
regard  to  undue  influence,  whether  it  appeared  as 
part  of  the  transaction  of  making  the  will  in  question. 
And  as  that  is  an  act  always  ambulatory,  during  the 
life  of  the  testator,  his  conduct  after  its  execution  is 
entitled  to  some  weight  in  determining  its  validity." 

In  the  case  of  Earl  Sefton  v.  Hopwood  (1  Foster  and 
Fin,,  578,)  it  was  held  that  supposing  a  will  to  be 
made  by  a  person  of  testamentary  capacity,  it  is  not 
sufficient  to  avoid  it  that  it  is  not  such  a  will  as  a 
reasonable  person  would  make,  or  that  it  is  harsh, 
capricious,  or  unjust,  nor,  on  the  other  hand,  is  it 
sufficient  to  avoid  it  on  the  ground  of  undue  influence, 
that  it  was  made  as  the  result  of  acts  of  attention  and 
kindness. 

In  Seguine  v.  Seguine  (3  Keyes,  663,)  it  is  held  that 
the  doctrine  of  an  inofficious  testament  has  no  place 
in  our  law;  that  if  a  testator  has  full  testamentary 
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capacity,  and  be  under  no  undue  influence,  he  may 
dispose  of  his  property  by  will  as  he  pleases,  however 
absurd  or  unjust  the  dispositions  may  be,  and  in  Deas 
V.  Wandell  (1  Huriy  120),  affirmed  in  the  Court  of 
Appeals  (59  JST.  J^.,  636),  it  was  decided  that  the  mere 
fact  that  the  will  gives  all  the  property  to  persons  not 
related  to  the  testator,  does  not  raise  an  inference  of 
want  of  mental  capacity,  or  of  undue  influence. 

It  is  undoubtedly  true,  as  stated  in  Harvey  v.  SuUens 
(46  J/o.,  147),  that  the  presumption  is  against  the 
propriety  of  a  transaction  where  a  devise  is  made  to  a 
stranger,  at  the  expense  of  the  natural  heirs,  and  that 
the  onus  of  establishing  the  devise  to  him  to  have 
been  voluntary,  and  to  have  been  well  understood, 
rests  upon  the  party  claiming,  and  that  the  nature  of 
the  transaction  requires  clear  evidence  that  it  was  the 
deliberate  offspring  of  the  testator's  own  judgment. 
But  in  this  case  the  consideration  of  this  question  has 
been  made  upon  the  assumption  of  the  soundness  of 
mind  of  the  testator,  and  the  facts,  that  he  made  a  draft 
of  the  will,  so-called,  stating  the  various  provisions  in 
his  own  handwriting,  and  delivered  them  to  his  agent 
to  procure  the  will  drawn,  that  the  draft  was  subse- 
quently submitted  to  him,  and  he  examined  it,  and 
afterwards  executed  an  engrossed  will  in  the  presence 
of  disinterested  witnesses,  that  this  will  was  not  in 
any  way  procured  by  the  interference  of  either  of 
the  beneficiaries,  and  all  this  was  done  in  the  absence 
of  all  of  the  beneficiaries,  that  he  survived  three 
years  thereafter,  and  stated  that  he  had  made  his 
will,  and  delivered  it  in  person  to  one  of  the  executors 
for  safe  keeping,-are  facts  which,  to  my  mind,  entirely 
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overcome  any  presumption  to  be  derived  from  the  so- 
called  unjust  provisions  of  the  will  in  question. 

In  McLaughlin  v.  McDevitt  (63  JST.  T.,  213,)  Church, 
C.  J.,  (p.  219)  says :  "  Counsel  for  proponents  of 
the  codicil  strenuously  urged  that  neither  fraud  or 
undue  influence  had  been  proved,  and  cited  various 
authorities  to  establish  the  proposition  that  when 
testamentary  capacity  and  the  execution  of  the 
instrument  are  proved,  it  should  be  admitted  to  pro- 
bate, unless  facts  were  shown  to  make  a  case  of  fraud, 
or  undue  influence  within  -the  established  definition ; " 
and  while  the  learned  Chief  Justice  seems  to  acqui- 
esce in  the  force  of  these  authorities,  he  proceeds  to 
show  that  in  that  case  •there  was  evidence  of  an 
attempted  fraud,  and  of  undue  influence,  by  one  of 
the  beneficiaries  in  procuring  the  execution  of  the 
codicil  in  question. 

In  Hazard  v.  Hfefford  (2  Jffw/i,  445,)  Gilbert,  J., 
says:  "There  may  be,  perhaps,  occasion  to  suspect 
that  the  father  of  the  principal  beneficiary  exerted 
some  influence  in  procuring  some  of  the  obnoxious 
provisions  to  be  inserted  in  the  will;  there  is  not 
proof  of  such  influence.  If  that  fact  were  proved,  it 
would  not  invalidate  the  will,'*  and  (p.  446)  he  says: 
"  Evidence  that  testatrix  had  been  influenced  in  mak- 
ing the  will,  would  lead  to  no  legal  result.  Such  an 
enquiry  would  lead  to  an  investigation  of  the  motives 
and  the  reasons  operating  on  the  mind  of  the  testatrix 
would  end  only  in  confusion  and  doubt.  It  is  therefore 
a  wise  and  salutary  rule  that  requires  proof  of  actual 
coercion  or  fraud." 

In   RoUwagen  t.  RoUwagen  (3  HuUy  121,)  it  was 
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held  that  in  a  case  where  deceased,  shortly  before  his 
death — helpless,  dependent,  and  naturally  subject  to 
the  influence  of  his  wife  —  made,  under  her  direction 
and  procurement,  certain  changes  in  a  will  formerly 
executed  by  him,  all  of  which  would  enure  to  her 
benefit,  the  presumption  was  that  they  resulted 
from  her  influence,  unduly  and  improperly  exercised 
over  him;  but  in  that  case,  the  helpless,  dependent 
condition  of  the  testator  was  actually  proved,  as  well 
as  the  subjection  to  the  influence  of  his  wife,  and  the 
actual  procurement  by  her  of  the  making  of  the 
instrument. 

I  have  now  reached  the  third  point  raised  by  con- 
testant's counsel,  which  is  that  the  witnesses  were  not 
requested  to  sign  their  names  as  witnesses,  and  that 
the  deceased  did  not  declare  the  instrument  subscribed 
by  him  to  be  his  last  will  and  testament.  The  testi- 
mony bearing  on  that  question  is  as  follows :  Mr.  Wilkie, 
one  of  the  subscribing  witnesses,  testified  that  the 
deceased  spoke  to  him  about  having  a  will  drawn ;  he 
said  he  would  bring  Mr.  Lang  to  attend  to  it ;  that  at 
the  time  of  its  execution  he  saw  deceased  sign  the 
instrument,  when  he  said  it  was  his  last  will  and  testa- 
ment, and  that  Mr.  Lang  and  himself  were  present, 
and  signed  as  subscribing  witnesses,  because  deceased 
asked  them  to. 

On  cross-examination,  this  witness  testified  that  he 
attended  as  a  witness,  at  the  request  of  the  deceased ; 
that  he  and  the  witness  Lang  went  to  deceased's  office ; 
that  the  first  thing  done  after  they  reached  the  office 
•  was,  Mr.  Lang  handed  the  doctor  (the  testator)  the 
will  to  read ;   that  it  was  read  and  signed ;    that  he 


192         CASES   IN  THE  SURROGATES'   COURTS. 

.  MJJ 

MAIB8  «.  FKEEMAIT. 

didn't  remember  any  remark  by  the  doctor,  except 
something  —  the  way  the  will  was  drawTi  as  it  was; 
that  the  draft  instructions  were  in  the  handwriting 
of  deceased,  which  was  handed  to  witness  by  the 
doctor ;  that  a  copy  was  made  by  Mr.  Lang,  and  he 
and  witness  went  to  deceased  and  read  it  to  him. 

The  other  witness,  Lang,  who  drew  the  will,  testified 
that  the  draft  was  delivered  to  hhn  by  the  witness 
Wilkie,  from  which  he  drew  the  draft  and  attended 
at  the  doctor's  office,  where  he  met  Mr.  Wilkie; 
submitted  his  draft  to  the  doctor,  who  read  it 
over,  made  some  alterations,  after  which  he  had  an 
engrossed  copy,  and  made  an  appointment  at  the 
doctor's  house,  when  the  will  was  read  by  the  doctor, 
who  said  it  was  right,  subscribed  his  name  to  it,  and 
the  witnesses  signed ;  he  believed  he  asked  deceased 
if  he  requested  them  to  sign  as  witnesses,  and  he 
seemed  to  be  satisfied,  and  they,  signed ;  that  after  he 
signed,  witness  enquired  who  he  wanted  to  witness 
the  will,  and  deceased  said  witness  and  Wilkie ;  that 
witness  then  read  to  decedent  the  attestation  clause, 
and  the  decedent  was  satisfied  that  Wilkie  and  he 
should  subscribe  as  witnesses. 

Lang,  on  being  recalled  for  cross-examination,  tes- 
tified that  the  draft  delivered  to  him  by  Wilkie  was 
in  the  handwriting  of  the  deceased;  that  he  went 
carefully  over  the  paper  with  deceased,  and  received 
an  explanation  from  him;  that  he  afterwards  drew 
up  a  draft;  saw  the  deceased,  and  asked  him  who 
he  wanted  for  executors,  and  he  told  him ;  he  had 
another  interview  with  him  at  his  office,  and  sub- 
mitted a   copy  or  draft  to   him;    and  thought    the 
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doctor  read  it  himself  carefully  over,  and  m^de  6ome 
alterations. 

It  is  true  that  both  of  these  witnesses,  on  cross- 
examination,  disconnected  with  their  direct  examin- 
ation, failed  to  show  the  due  execution  of  the  will ; 
but  they  evidently  made  the  common  mistake  of 
testifying  on  cross-examination,  assuming  that  what 
they  have  testified  on  direct  examination  stands  as 
evidence  in  the  case,  and  did  not  need  to  be  repeated. 
This  omission  on  the  part  of  Lang,  as  an  attorney,  is 
certainly  not  very  creditable  to  his  intelligence,  but  I 
am  of  the  opinion  that  the  whole  testimony  should  be 
taken  together,  and  from  that,  under  the  authorities,  I 
entertain  no  doubt  of  its  due  execution. 

In  Brinckerhoof  v.  Remsen  (8  Paige,  488,)  the 
Chancellor  (at  page  498)  says :  "  I  think  there  can  be 
no  reasonable  doubt  that  if  this  will  and  attestation 
clause  had  been  read  over  in  the  presence  and  hearing 
of  the  testatrix,  or  that  the  witnesses  could  be  fully 
satisfied  that  she  knew  its  meaning,  that  the  request 
to  them  to  attest  it  as  a  witness  would  have  been  such 
a  recognition  of  the  instrument  as  her  will  as  to  make 
it  an  execution  thereof,  according  to  the  spirit  and 
intent  of  the  statute." 

In  Forman's  Will  (1  Tuch,  205,)  one  of  the  wit- 
nesses, in  the  room  where  the  will  was  executed,  was 
told  by  the  deceased  that  the  instrument  was  her  will ; 
the  other  witness  was  only  asked  by  the  decedent, 
while  in  another  room,  to  come  in  and  witness  her 
will.  This  was  held  sufficient,  together  with  proof 
that  deceased  signed  in  the  presence  of  both  wit- 
nesses. 

13 
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In  Gilbert  v.  Knox  (52  N.  F.,  125,)  the  wUl  was 
subscribed  in  the  presence  of  the  witnesses,  when  one 
of  the  witnesses  stated  to  decedent  that  it  was  neces- 
sary that  he  should  request  the  witnesses  to  sign  his 
will  as  such,  and  said :  "  That  is  Mr.  Knox's  will,  and 
he  wishes  us  to  sign  it  as  witnesses ; "  this  was  said 
after  the  will  was  signed,  in  the  presence  of  the 
testator  and  the  witnesses,  but  the  testator  made  no 
reply,  and  witness  testified  that  he  had  no  doubt  the 
testator  heard  him.  The  Surrogate  refused  probate 
for  want  of  valid  publication,  but  the  court  on  appeal 
reversed  his  decree,  holding  that  the  publication  was 
valid,  as  the  witness  had  charge  of  the  execution  and 
assumed  to  speak  for  the  testator.  Andrews,  J.,  (p. 
180)  says:  "The  circumstances  show  the  testator 
intended  to  make  a  valid  execution  of  the  will,  and 
the  witness  signed  it  at  his  request,  within  the  case 
of  Peck  V.  Gary  (27  iV.  T.,  9)." 

In  Campbell  v.  Logan  (2  Bradf.y  98,)  the  will  was 
held  to  be  properly  published  where  it  was  read  to 
the  testatrix,  signed  by  her,  she  saying  that  the 
writing  was  sufficient,  and  asking  witness  to  sign  it, 
though  neither  of  the  witnesses  could  remember  that 
she  declared  it  to  be  her  last  will. 

In  Moore  v.  Moore  (2  Bradf.y  265,)  Surrogate  Brad- 
ford said:  "No  particular  form  is  requisite;  all  the 
law  requires  is  that  the  testator  shall  communicate  to 
the  witnesses  that  it  is  his  will ;  that  he  desires  them 
to  attest  it.  This  can  be  done  by  reading,  or  other 
acts  performed  by  a  third  person,  provided  an  intelli- 
gent assent  on  the  part  of  the  testator  be  shown." 

In  Vaughan  v.  Burfoot  (3  Brad/.^  78,)  it  was  held 
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that  the  reading  aloud^  followed  by  the  act  of  signa- 
ture,  constituted  a  testamentary  declaration. 

In  Thompson  v.  Stevens  (62  iV.  F".,  634),  there  was 
the  usual  attestation  clause  subscribed  by  witnesses ; 
the  will  was  drawn  at  testatrix'  request,  she  giving 
instructions ;  it  was  read  to  her  in  the  presence  of  one 
witness.  It  was  held  that  the  evidence  showed  a 
sufficient  declaration. 

In  Peck  V.  Gary  {27  N.  Z.,  9,)  it  was  held  that  the 
witnesses  subscribed  at  the  request  of  the  testator, 
upon  evidence  that  the  draftsman  stated  to  the 
testator  the  necessity  of  having  witnesses,  and  upon 
enquiry  as  to  who  could  be  obtained,  called  upon 
three  persons  who  were  within  sight  and  hearing,  and 
requested  them  to  witness  the  testator's  will,  the  paper 
then  lying  upon  the  table,  near  which  the  draftsman 
and  testator  stood,  and  stated  in  the  hearing  of  all 
that  deceased  was  going  to  sea,  and  was  making  his 
will,  and  he  wished  them  to  witness  it. 

In  Nelson  v.  McGiffert  (3  Barb.  Ch.,  158,)  the 
Chancellor  said:  "Not  only  the  witnesses,  but  the 
testator  himself,  must  have  imderstood  that  they  were 
witnessing  the  execution  of  the  will,  in  conformity 
with  his  desire  and  wish,  although  he  may  not  have 
said  in  terms,  ^I  request  you,  and  each  of  you,  to 
subscribe  your  names  to  this  my  will.'  " 

In  Coffin  V.  Coffin  (23  iV:  T.,  9),  one  of  the  wit- 
nesses, in  presence  of  the  other,  whose  attendance 
was  procured  by  the  testator,  asked  him :  "  Do  you 
request  me  to  sign  this  as  your  will,  as  a  witness  ? " 
He  answered,  "  Yes."  It  was  held  a  sufficient  request 
to  both,  and  a  publication  of  the  will. 
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In  Stewart's  Will  (2  Red/.,  77,)  it  was  held  that 
reading  of  the  attestation  clause  in  testator's  presence, 
even  after  it  had  been  signed  by  the  witnesses,  was 
sufficient  evidence  of  the  testator's  request  to  sign, 
recited  in  it. 

In  Burke's  Will  (2  Red/.,  239),  and  Neugent  v. 
Neugent  {Id.,  369),  this  question  will  be  found  dis- 
cussed on  authority,  and  from  such  examination  as  I 
have  been  able  to  give  the  subject,  I  entertain  no 
doubt  of  the  due  execution  of  the  instrument  in 
question  as  a  last  will  and  testament. 

Taking  all  the  evidence  together — the  different 
instructions  made  by  the  deceased,  his  request  to 
Wilkie  to  procure  his  will  to  be  drawn,  his  reading 
and  correcting  the  draft  made  by  Lang,  his  request 
to  Lang  and  Wilkie  to  attend  for  the  purpose  of  the 
execution  of  the  will,  and  as  witnesses,  his  reading  of 
the  instrument  executed,  together  with  the  fact  that 
the  attestation  clause  contains  a  recitation  of  the 
statutory  requirements  —  all  satisfy  me  that  the 
deceased  well  understood  that  he  was  executing  a 
will,  as  the  witnesses  did ;  and  while  there  is  some 
confusion  in  the  testimony  of  the  two  subscribing 
witnesses  as  to  what  was  done,  particularly  in  their 
cross-examination,  and  the  ink  used  in  signing  by 
the  witness  Wilkie  was  dissimilar  to  that  used  in 
writing  the  will,  and  unlike  the  "  75  "  written  for  the 
age  of  decedent,  and  the  signature  of  the  deceased  and 
the  other  witness  (Lang)  is  claimed  to  be  an  indication 
that  the  signature  of  Wilkie  could  not  have  been 
made  at  the  time  the  deceased  and  the  witness  Lang 
subscribed;    yet  as   both   the   subscribing  witnesses 
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appear  to  be  indifferent,  and  the  witness  Lang  is  an 
attorney,  knowing  that  it  was  necessary  that  the 
witness  Wilkie  should  see  the  deceased  sign,  and  that 
the  two  should  be  present  at  the  same  time,  and  the 
fact  is  established  by  the  due  recitation  of  the  attesting 
clause,  together  with  the  force  of  the  certificate  by  the 
witnesses,  I  entertain  no  doubt  that  the  witnesses 
truly  testified  that  the  execution  was  in  the  presence 
of  both  of  the  witnesses. 

Considerable  was  said  in  this  case  as  to  the  word 
"adopted,"  on  the  margin  of  the  will  opposite  to 
"  Frank  Houghton,  son  of  Mary  Houghton,"  which,  if 
a  part  of  the  will,  would  have  designated  him  as  an 
adopted  son  of  Mary  Houghton.  The  word  is  in 
pencil,  and  the  proof  is  quite  conclusive  that  it  has 
been  inserted  since  the  execution  of  the  will,  and 
since  the  decease  of  the  testator,  the  fact,  however, 
being,  in  respect  to  Frank  Houghton,  that  he  had 
been  taken  by  Mrs.  Houghton  from  one  of  the  public 
institutions  of  the  city,  and  treated  as  a  son ;  but  I  am 
entirely  unable  to  perceive  any  effect  that  can  be 
given  to  this  marginal  word,  "  adopted,"  so  far  as  the 
will  is  concerned. 

In  Tonnele's  WiU  (5  Leg.  Ohs.,  254,)  it  was  held 
that  an  immaterial  interlineation  in  pencil,  in  the 
handwriting  of  the  executor,  would  not  affect  the 
execution  of  the  will. 

There  is  no  difficulty  in  understanding  who  the  testae- 
tor  meant  by  "  Frank  Houghton,  son  of  his  daughter, 
Mary  Houghton,"  nor  does  it  in  any  way  affect  the 
bequest  by  assuming  that  the  word  "adopted"  was 
written  by  the  deceased  himself.    It  would  not  change 
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the  description,  or  the  direction  of  the  legacy,  and  it 
therefore  seems  to  be  entirely  immaterial. 

The  next  and  final  question  involved  in  this  probate 
relates  to  the  mental  capacity  of  the  testator  when  he 
executed  the  instrument  in  question,  which  is,  to  my 
mind,  the  most  embarrassing.  In  determining  this 
question,  it  is  important,  first,  to  settle  the  rule  as  to 
what  constitutes  testamentary  capacity.  That  capacity 
seems  to  be  clearly  defined  by  Davies,  J.,  in  Delafield 
V.  Parish  (25  N".  J'.,  9),  which  has  been  since  recog- 
nized as  expressing  a  settled  rule  upon  the  subject. 
He  says :  "  We  have  held  that  it  is  essential  that  the 
testator  has  sufficient  capacity  to  comprehend  perfectly 
the  condition  of  his  property,  his  relation  to  persons 
who  were,  or  should,  or  might  have  been  objects  of  his 
bounty,  and  the  scope,  and  bearing,  and  provisions  of 
his  will.  He  must,  in  the  language  of  the  law,  have 
suflScient  active  memory  to  collect  in  his  mind,  without 
prompting,  the  particulars  or  elements  of  the  business 
to  be  transacted,  to  hold  them  in  his  mind  a  sufficient 
length  of  time  to  perceive,  at  least,  their  obvious 
relation  to  each  other,  and  be  able  to  form  some 
rational  judgment  in  relation  to  them."  (To  the  same 
effect  see  Van  Guysling  v.  Furman,  35  N.  T.y  70; 
Kinne  v.  Johnson,  60  Barb.,  69 ;  Watson  v.  Donnelly, 
28  Id,,  653 ;  Ean  v,  Snyder,  46  Id.,  230 ;  Reynolds 
V.  Root,  62  Id.,  250;  RoUwagen  v.  Rollwagen,  3 
Hun.,  121.) 

In  Bundy  v.  McKnight  (48  Ind.,  502,)  the  principle 
seems  to  be  most  clearly  and  satisfactorily  settled,  as 
follows :  "  The  law  does  not  undertake  to  measure  a 
person's  intellect,  and  define  the  exact  quality  of  mind 
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and  memory  a  testator  must  possess  to  authorize  him 
to  make  a  will,  yet  it  does  require  him  to  possess  a 
mind  to  know  the  extent  and  value  of  his  property, 
the  number  and  names  of  the  persons  who  are  natural 
objects  of  his  bounty,  their  deserts  in  refereilce  to 
their  conduct  and  treatment  towards  him,  their 
capacity  and  necessity;  that  he  shall  have  sufficient 
active  memory  to  retain  all  these  facts  in  his  mind 
long  enough  to  have  his  will  prepared  and  executed, 
and  if  this  amoimt  of  mental  capacity  is  somewhat 
obscured  or  clouded,  still  the  will  may  be  sustained. 
\See  also  Stancell  o.  Kenan,  33  Ga.,  56.) 

In  Forman's  Will  (54  JBarh.,  274),  mind  and  memory, 
as  used  in  our  statute  relating  to  wills,  are  declared  to 
be  convertible  terms,  and  the  question  in  respect  to 
testamentary  capacity  is  said  practically,  in  most 
cases,  had  the  testator  at  the  time,  a  mind  and  mem- 
ory sufficiently  sound  to  make  the  will  in  question? 
Neither  age  nor  weakness  of  intellect  are  sufficient 
to  incapacitate  a  person  to  make  a  will.  It  must  be 
an  entire  loss  of  intellect,  so  that  the  testator  is  unable 
to  understand  what  he  is  doing,  or  the  contents  of  the 
paper  when  read  to  him.  (Crolius  v.  Stark,  64  Barh.y 
112.)  The  claim  on  the  part  of  the  contestants,  that 
the  testator  was  of  unsound  mind  and  memory  at  the 
time  the  will  propounded  was  executed,  is  based  on 
the  mistaken  order  of  naming  his  second  and  third 
daughters,  on  his  neglect  to  provide  for  Mrs.  Wort- 
man's  daughter,  his  granddaughters,  and  Frank  Edwin 
Mairs,  the  son  of  his  deceased  son ;  also  on  the  effect 
of  the  inequality  of  the  legacies,  and  the  impaired 
intellect  of  the  deceased  growing  out  of  his  physical 
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diseases,  but  principally  upon  his  alleged  afiSiction  with 
Bright's  disease  of  the  kidneys,  and  the  testimony  of 
several  experts  in  answer  to  the  hypothetical  question 
propounded  to  them. 

Dr.  Waster,  in  his  testimony,  regards  Bright's  dis- 
^se  of  the  kidneys  as  the  principal  cause  named  in  the 
question  of  the  unsoundness  of  mind,  though  he  testi- 
fied that  rheumatism  is  sometimes  produced  by  urea. 

Dr.  Conway  —  though  he  had  answered  to  a  hypo- 
thetical question  that  the  deceased  was  of  unsound 
mind — testified  that  he  didn't  know  that  Bright's 
disease,  rheumatism,  and  pneumonia  would  have  any 
special  result  on  the  mind,  or  effect  upon  the  memory. 
On  cross-examination  he  testified  that  Bright's  disease 
was  the  chief  thing  upon  which  he  based  his  opinion - 
of  unsoundness. 

Dr.  Dowling  answered  that  he  should  not  consider 
deceased's  mind  or  memory  perfectly  sound,  and  gave 
an  instance  where  a  patient  had  had  Bright's  disease, 
suflFering  for  several  years  without  any  apparent  effect 
upon  his  mind,  and  that  the  effect  of  that  disease  ou 
the  mind  depends  upon  other  conditions  which  result 
from  that  disease.  On  cross-examination  he  testified 
that  he  had  known  persons  suffering  for  years  with 
that  disease,  well  advanced  in  years,  until  the  time  of 
their  death,  with  faculties  imimpaired,  and  that  there 
were  periods  in  Bright's  disease  when  a  patient  would 
be  perfectly  incompetent,  and  others,  perfectly  com- 
petent, and  he  would  account  for  the  alleged  loss  of 
memory  by  his  having  Bright's  disease. 

Dr.  Healy  did  not  define  the  special  reasons  why  he 
thought  the  deceased  was  of  imsound  mind. 
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Dr.  Sayre  instanced  the  case  of  John  Morrissey,  who 
had  had  that  disease  for  several  years,  and  said  that  it 
usually  has  a  serious  effect  on  the  memory,  but  the 
mind  may  recover  on  recovery  from  the  disease ;  that 
he  was  particularly  influenced  in  his  answer  by  the 
statement  that  deceased  had  Bright's  disease  of  the 
kidneys,  and  by  his  f orgetfulness ;  that  the  mixing  up 
different  children  showed  want  of  memory,  but  a 
person  in  that  condition  might  attend  to  business,  and 
might  not  show  his  defects  to  his  intimate  friends; 
and  that  he  thought  the  deceased  was  unsound  in 
mind,  without  regard  to  his  disease. 

Dr.  Freligh  testified  that  he  knew  the  deceased,  and 
was  in  the  habit  of  consultation  with  him  in  his  cases, 
but  was  not  consulted  in  reference  to  his  own  case 
until  within  the  last  year  of  his  life,  and  that  from 
November,  1872,  to  his  death,  he  never  saw  anything 
to  lead  him  to  suspect  unsoundness  of  mind ;  that  the 
effect  of  Bright's  disease  is  not  uniform  on  the  mind ; 
that  it  occasionally  affects  the  memory;  sometimes 
produces  insanity,  but  that  is  not  even  general ;  that 
if  deceased  had  Bright's  disease  for  five  years  before 
his  death,  it  would  at  times  affect  his  mind,  and  at 
other  times  he  would  be  perfectly  sane,  but  that  it  is 
a  case  likely  to  affect  the  mind  where  dropsy  super- 
venes. 

This  witness  was  recalled,  and  the  hypothetical 
question  propounded  to  him,  and  he  testified  that  a 
person  insane  from  Bright's  disease  of  the  kidneys 
would  be  very  likely  to  show  it. 

Dr.  Ball  testified  that  he  had  been  for  many  years 
intimately  acquainted  with  the  deceased,  and  attended 


202  CASES  IN  THE  SURROGATES'  COURTS. 

^^—  —       '■ 

MAIB6  9.  FREEMAN. 

him  in  his  last  illness;  that  he  was  suffering  from 
bronchitis  just  before  he  went  to  the  West  Indies; 
didn't  think  he  was  suffering  from  Bright's  disease  of 
the  kidneys  at  that  time;  that  he  never  had  the 
slightest  impression  of  any  impairment  of  deceased's 
mental  powers;  that  he  might  have  rheumatism, 
bronchitis,  and  Bright's  disease  of  the  kidneys,  and 
yet  his  mental  condition  be  perfect;  that  just  before 
he  went  South,  in  1873,  he  was  remarkably  vigorous 
in  attending  •to  his  profession,  though  his  health  was 
not  good.  After  the  hypothetical  question  was  pro- 
pounded to  this  witness,  he  answered  that  the  first 
history  given  in  regard  to  the  mistake  he  made  as  to 
his  family,  would  be  very  conclusive  of  aberration  of 
mind;  that  he  might  forget  his  age,  without  being 
seriously  deranged ;  that  he  did  not  think  that  want 
of  recollection  was  proof  of  unsoundness  of  mind. 

Dr.  Freeman  testified  he  was  a  partner  with  deceased 
for  eighteen  years,  to  1871 ;  occasionally  saw  him 
after  that.  On  cross-examination  he  testified  that 
he  didn't  think  his  ill  health  affected  his  intellect 
at  all  before  he  went  to  the  West  Indies ;  that  he 
didn't  think  his  want  of  memory  interfered  with  his 
judgment. 

The  only  testimony  tending  to  show  the  deceased 
was  afflicted  with  Bright's  disease  of  the  kidneys  at 
the  time  the  will  was  made,  is  that  of  Mrs.  Wortman, 
which  was,  in  substance,  that  Dr.  Freeman  was  his 
physician,  who  attended  him ;  that  she  had  seen  Dr. 
Freeman  at  his  house  in  this  city  since  her  father's 
death,  and  conversed  with  him  upon  the  subject  of 
the  will ;  that  in  the  interview  something  occurred  in 
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respect  to  her  father's  condition  of  health  prior  to  his 
death.     Then  this  question  was  propounded. 

Q.  "Do  you  know,  or  are  you  ahle  to  tell,  the 
various  diseases  from  which  your  father  suffered 
before  his  death  ? 

A.     "  I  can  state  what  I  have  heard  physicians  say. 

Q.  "  In  your  father's  presence,  or  when  they  were 
there  to  attend  upon  him  ? 

A.    "  When  they  were  there  attending  upon  him. 

Q.     "  Of  the  disease  ? 

A.     "  Yes. 

Q.  "  State,  if  you  please,  what  you  heard  the  phy- 
sicians say. 

A.  "He  was  troubled  with  rheumatism,  dropsy. 
Bright' s  disease  of  the  kidneys,  and  several  other 
diseases." 

This  clearly  relates  to  the  Doctor's  last  illness, 
which  covers  the  last  year  of  his  life,  and  does  not 
alone,  it  seems  to  me,  justify  the  allegation  that  he 
was  suffering  from  Bright's  disease  of  the  kidneys 
at  the  time  when  the  instrument  was  executed, 
propounded  as  his  will,  and  taken  with  the  testimony 
of  the  doctors.  Ball  and  Freeman,  together  with  the 
testimony  of  the  other  witnesses  as  to  his  condition  of 
health,  entirely  fails  to  show  a  just  basis  for  the 
insertion  of  that  disease  in  the  hypothetical  question 
propounded  to  all  the  physicians,  and  hence,  as  I  have 
already  shown,  the  answers  of  the  several  physicians 
to  the  hypothetical  question  seems  to  me  to  shed  no 
light  upon  the  real  question  at  issue,  which  is  the 
mental  condition  of  the  testator  at  the  time  when  he 
executed  his  will.     And,  while  upon  this  question,  it 
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is  perhaps  proper  to  remark  that  the  expert  testimony 
based  upon  the  hypothetical  question,  without  hav- 
ing read  the  whole  testimony,  and  without  personal 
knowledge  of  the  ease,  and  of  the  deceased,  is  quite 
unsatisfactory,  unless  otherwise  verified;  yet,  upon 
the  assumption  that  the  experts  are  disinterested  and 
wholly  impartial,  it  is  very  difficult  to  determine  the 
condition  of  a  person's  mind  from  a  few  independent 
and  isolated  facts  as  to  the  peculiarities  and  eccen- 
tricities of  a  patient,  where  the  general  conduct  does 
not  fill  up  the  gaps  between  the  particular  alleged 
peculiarities. 

But,  aside  from  these  considerations,  it  is  occasion 
of  unfeigned  regret  that  in  practice  the  testimony  of 
experts  has  become  very  unsatisfactory,  and  often 
greatly  biassed.  I  cannot  better  express  the  result  of 
my  experience  upon  this  subject  than  to  quote  the 
language  of  the  learned  judge  and  commentator, 
Redfield  (1  Redf.  on  Wills,  104): 

"  Experience  has  shown,  both  here  and  in  England, 
that  they  (medical  experts)  differ  quite  widely  in  their 
inferences  and  opinions,  as  do  other  witnesses.  That 
has  become  so  uniform  a  result  with  medical  experts 
of  late,  that  they  are  becoming  to  be  regarded  much 
in  the  light  of  hired  advocates,  and  their  testimony  as 
nothing  more  than  a  studied  argiunent  in  favor  of  the 
side  for  which  they  have  been  called.  So  uniformly 
has  this  proved  true  in  our  limited  experience  that  it 
would  excite  scarcely  less  surprise  to  find  an  expert 
called  by  one  side  testifying  in  any  particular  in  favor 
of  the  other  side,  than  to  find  counsel  upon  either  side 
arguing  against  their  clients  in  favor  of  their  antag- 
onists." 
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But  it  is  refreshing  to  find  in  this  case  that  the 
expert  testimony  based  upon  the  hypothetical  question 
propounded,  substantially  agrees. 

So  far  as  the  testimony  of  Dr.  Sayre,  that  the 
evidences  of  forgetfulness  stated  in  the  hjrpothetical 
question,  irrespective  of  any  disease,  show  unsoundness 
of  mind,  is  concerned,  the  testimony  of  Doctors  Ball, 
Freeligh,  and  Freeman,  with  that  of  Worl,  the  executor 
Freeman,  and  Mairs,  to  the*  effect  that  the  deceased  not 
only  at  the  time  of  the  execution  of  the  will,  and 
just  prior  thereto,  but  subsequently,  to  the  time  of 
his  death,  gave  no  evidence  of  impairment  of  mind, 
sufficiently  overcomes  that  testimony,  and  leaves  the 
question  to  be  determined  substantially  upon  the 
evidence  which  is  furnished  by  the  terms  of  the  will 
itself. 

As  the  testimony  that  Mrs.  Teneycke,  a  sister  of 
the  deceased,  was  insane,  was  neutralized  by  the  fact 
that  the  insanity  was  the  result  of  paralysis,  and 
the  forgetfulness  by  the  deceased  of  Mrs.  Wortman's 
daughter,  two  or  three  years  after  she  is  claimed  to 
have  been  an  inmate  of  his  house,  is  not  at  all  sur- 
prising under  the  circumstances  of  the  case,  nor  his 
failure  to  recognize  Mrs.  Wortman  when  she  called  at 
the  office,  as  stated  by  her,  on  several  occasions,  for 
she  states  on  her  cross-examination  that  she  did  not 
think  anything  of  that,  and  that  it  was  after  he 
went  to  the  West  Indies,  and  therefore  after  the  will 
was  executed. 

K  a  testator  of  sound  mind,  under  no  undue  influ- 
ence, may  dispose  of  his  property  by  will  as  he  pleases, 
however  absurd  and  imjust  the  dispositions  may  be, 
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according  to  Seguine  v.  Seguine  (above  cited),  and 
the  fact  of  such  absurdity  and  injustice  does  not  raise 
an  inference  of  want  of  mental  capacity,  as  held  in 
Deas  V.  Wardell  (above  cited),  it  seems  to  me  to 
result  logically  that  in  this  case  the  question  of 
unsoundness  of  mind  on  the  part  of  the  testator  at 
the  time  he  executed  the  instrument  propounded 
as  his  will,  after  having  disposed  of  the  other  evidence 
upon  the  subject,  remains  to  be  determined  from  the 
alleged  failure  of  memory  indicated  by  the  will  itself. 

What  are  those  evidences  ?  Firsts  it  is  alleged  that 
he  mistook,  and  stated  his  age  to  be,  75,  when  it  was 
nearly  77,  and  that  he  called  his  second  daughter  his 
third  daughter,  and  his  third  daughter  his  second 
daughter,  and  two  so-called  adopted  sons  of  his 
daughter  and  deceased  son,  his  grandsons,  and  it  is 
claimed  by  contestant's  counsel  that  he  also  forgot 
the  existence  of  the  daughters  of  his  daughter,  Mrs. 
Woltman,  and  the  son  of  his  deceased  son,  James. 
But  the  fact  that  they  are  not  named  in  the  will  is 
entirely  consistent  with  his  remembrance  of  them,  and 
disinclination  to  make  them  beneficiaries ;  and  in  the 
absence  of  any  positive  proof  upon  the  subject,  we 
are  bound  to  assume  that  he  omitted  them  for  what 
appeared  to  him  to  be  good  cause ;  at  all  events,  he  . 
had  the  legal  right  to  omit  them,  and  the  fact  that  he 
did,  does  not  prove  that  he  forgot  them. 

As  to  the  miscalling  of  the  so-called  adopted  grand- 
children, I  have  already  considered  that  question. 

In  Bleecker  v.  Lynch  (1  Bradf.y  458,)  Surrogate 
Bradford  says  (p.  466):  "The  strongest  deduction 
from  the  testimony  adduced  to  impeach  the  capacity 
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of  the  testatrix  reaches  no  further  than  defect  of 
memory,  which,  unless  it  be  total,  or  appertain  to 
things  very  essential,  is  not  sufficient  to  create  incom- 
petency. The  memory  is  the  first  faculty  to  wane  in 
the  progress  of  age."  It  appeared  in  that  case  that 
the  testatrix  had  failed  to  recognize  her  grandchildren, 
and  had  mistaken  them  for  other  persons. 

In  Creely  v.  Ostrander  (3  Bradf.^  107),  a  half-sister's 
name  was  omitted,  and  it  was  claimed  to  have  been 
from  forgetfulness  or  accident.  Judge  Bradford  (p. 
114)  says:  "But  on  the  latter  hypothesis  (that  her 
name  was  omitted  from  forgetfulness  or  accident),  no 
court  would  be  justified  in  setting  aside  the  will,  for 
that  must  be  the  effect  of  attempting  to  rectify  this 
supposed  error." 

In  Van  Alst  v.  Hunter  (5  Johns.  Ch.j  148),  the 
learned  Chancellor  Kent  says  (at  page  160) :  "  Failure 
of  memory  is  not  sufficient  to  create  incapacity,  unless 
it  be  quite  total,  or  extend  to  his  real  estate,  family, 
and  property.  *  *  #  Want  of  recollection 
of  names  is  one  of  the  earliest  symptoms  of  decay  of 
memory,  but  this  failure  may  exist  to  a  very  great 
degree,  and  yet  the  solid  power  of  understanding 
remain,"  and  in  that  case  the  testator  was  84  years,  of 
age. 

In  Boell  tJ.  Schwartz  (4  Bradf.^  12,)  it  is  held  that 
it  is  not  sufficient  ground  for  refusing  probate  that 
error  as  to  a  matter  of  fact  has  been  made  by  the 
testator,  unless,  indeed,  the  mistake  has  been  of  such 
a  character  as  to  affect  his  testamentary  intention. 

Shelf ord  on  Lunacy  (p.  41)  defines  a  sound  mind  as 
one  wholly  free  from  delusion,   all  the  intelligent 
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faculties  existing  in  a  certain  degree  of  vigor  and 
liarmony,  propensities,  affections  and  passions  being 
under  subordination  of  the  judgment  and  the  will, 
the  former  being  the  controlling  power,  with  a  just 
perception  of  the  natural  connection  or  repugnancy  of 
ideas.  Weak  minds,  again,  only  differ  from  strong 
ones  in  the  extent  and  power  of  their  faculties ;  but 
unless  they  betray  symptoms  of  a  total  loss  of  under- 
standing, or  of  idiocy,  or  of  delusion,  they  cannot  be 
considered  unsound. 

Redfield  (1  Itedf,  on  WillSy  105,)  says:  "It  seems 
to  be  the  result  of  all  the  cases,  English  and  American, 
that  mere  forgetfulness  alone  will  not  disqualify  one 
from  making  a  will." 

This  statement  of  Shelford  is  fully  recognized  and 
approved  in  .Blanchard  v.  Nestle  (3  Den.,  37),  and  in 
Stewart's  Executors  v.  Lispenard  (26  Wend.,  255), 
where  it  is  held  that  the  term  "  unsound  mind  "  in  our 
statute  is  used  as  synon3maous  with  non  compos  mentis. 

In  Stevens  v.  Van  Cleve  (4  Wash.  C.  Ct,  262,)  a 
niunber  of  witnesses  for  the  contestants  testified  that 
the  r^emory  of  the  testator  was  greatly  impaired 
before  he  had  a  stroke  of  palsy ;  that  he  would  ask 
foolish  questions  —  enquire  the  names  of  his  mere 
acquaintances  who  called  to  see  him.  Upon  one 
occasion  he  enquired  how  a  personal  acquaintance  of 
his  was.  Being  answered  he  was  dead,  he  not  long 
afterwards  expressed  a  wish  to  see  him.  At  another 
time  he  mistook  one  of  his  nieces  for  a  granddaughter, 
who  had  a  long  time  been  dead.  Many  similar  in- 
stances of  great  decay  in  his  memory  were  stated  by 
these  witnesses. 
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Washington,  J.,  in  charging  the  jury,  said  (p.  270)  : 
"  Although  the  testator's  memory  had  greatly  failed, 
even  to  the  extent  stated  by  many  of  the  plaintiff's 
witnesses,  may  he  not  have  spoken  and  acted  precisely 
as  the  four  witnesses  who  were  with  him  when  the 
will  was  executed,  have  sworn  he  did  ?  " 

In  Jackson  v.  King  (4  Cow.y  207,)  it  is  held  that 
one  non  compos  is  one  who  has  wholly  lost  his  under- 
standing, and  that  it  does  not  follow  that  because  one 
would  be  a  proper  subject  of  a  commission  in  the 
nature  of  a  writ  de  lunatico  enquirendoy  that  his  acts 
are  void,  or  voidable,  in  a  court  of  law.  Woodworth, 
J.  (p.  218),  says:  "The  testimony  adduced  at  the 
trial  clearly  shows  that  the  grantor  is  not  included 
in  the  legal  definition  of  non  compos.  »  *  * 
*  *  It  is  true  a  number  of  the  plaintiff's  witnesses 
show  that  he  did  not  recollect  persons  coming  to  his 
mill;  that  he  took  no  part  in  the  settlement  of  his 
accounts,  although  present;  that  he  indulged  in  idle 
stories ;  that  he  talked  of  turning  the  water  back,  so 
as  to  gain  the  benefit  of  it  a  second  time ;  that  he  was 
incoherent  and  unconnected  in  his  statements,  and 
greatly  affected  by  very  trifling  circumstances.  I 
admit  these  are  proofs  of  a  much  impaired  under- 
standing, but  they  do  not  satisfactorily  prove  anything 
more." 

It  is  worthy  of  special  remark  in  this  case  that 
while  the  rules  of  evidence  would  have  warranted 
proof,  subsequent  to  the  execution  of  the  will,  of 
deceased's  unsoundness  of  mind,  there  has  been  no 
evidence  given  in  the  case  indicating  any  failure  of 
memory,  or  conduct  evincing  an  imsoundness  of  mind  j 

14 


210         CASES  IN  THE  SUREOGATES'  COURTS. 

MAIB8  V.   FBEBMAN. 

but  the  testimony  of  Dr.  Ball,  Mr.  livermore,  Mr. 
Worl,  and  Mr.  Mairs,  together  with  the  evidence 
given  by  Dr.  Freligh  and  Dr.  Freeman,  all  shows 
the  continued  mental  vigor  of  the  deceased,  down  to 
about  the  time  of  his  death. 

From  these  various  authorities,  I  am  of  the  opinion 
that  the  evidence  discloses  such  mental  soimdness  at 
the  time  of  the  execution  of  the  instrument  pro- 
pounded, as  to  warrant  the  admission  of  this  will  to 
probate.  Of  course  the  mistakes  of  fact  contained  in 
the  will,  as  to  the  order  in  which  his  daughters  were 
born,  indicates  some  defect  of  memory;  but  the 
description  by  name  is  sufficient  to  make  the  legacies 
certain ;  and  while  it  must  be  conceded  that  the  terms 
of  the  will  seem  to  dispose  of  the  property  unfairly, 
and  I  could  wish  that  a  better  explanation  of  that 
inequality  could  have  been  furnished  the  court,  yet  to 
reject  it  on  that  ground  would  be  an  unwarrantable 
assumption  of  authority  to  dictate  the  terms  of  the 
testator's  will,  and  with  the  entire  absence  of  proof, 
from  the  time  the  will  was  executed  down  to  the 
death  of  the  deceased,  of  any  impairment  of  mind,  I 
should  regard  it  as  a  most  dangerous  assumption  to 
set  aside  this  will  because  of  his  failure  to  rightly 
describe  in  order  his  second  and  third  daughters.  If 
such  a  mistake  as  that  should  be  accepted  as  evidence 
of  unsoundness  of  mind,  what  would  become  of  the 
numerous  cases  in  the  books,  where  mistakes  are  made 
in  the  description  of  legatees,  and  of  legacies ;  as  in 
the  case  of  Stockdale  v.  Bushby  (19  Vesey,  381),  where 
the  testator  bequeathed  to  Thomas  Stockdale,  the  sec- 
ond son  of  his  brother  John,  when  his  brother  had  no 
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son  by  name  of  Thomas,  and  his  second  son  was  called 
William,  and  William  was  adjudged   to  be  entitled. 

In  South  V.  Merrick  (1  Bro.  (7.  (7.,  40),  the  testator 
gave  his  residuary  estate  to  his  six  grandchildren. 
In  naming  them,  the  name  of  Anne  was  repeated,  and 
Elizabeth  omitted.  The  court  rectified  it  by  admitting 
Elizabeth  to  an  equal  share. 

In  Humphries  v.  Humphries  (2  Cox,  186)  the 
testator  gave  his  residuary  estate  equally  to  his  seven 
children,  naming,  however,  but  six,  and  he  had  eight; 
but  it  appeared  from  the  will  that  one  of  them  he 
considered  provided  for,  and  the  court  decreed  seven 
to  take  the  residue  in  equal  shares.  And  in  another 
class  of  cases  where  the  context  of  the  will  is  insuf- 
ficient for  the  purpose  of  establishing  a  description 
and  correcting  the  error,  parol  evidence  is  admitted  to 
prove  the  mistake  and  ascertain  the  person  intended. 

In  Masters  v.  Masters  (1  P.  Williams j  421)  the 
testatrix  gave  £200  to  Mrs,  Sawyer,  and  there  was  no 
such  person;  but  it  was  claimed  she  meant  Mrs. 
Swopper,  and  the  court  directed  the  master  to  enquire 
who  the  testatrix  meant,  and  whether  Mrs.  Swopper 
was  npt  intended. 

A  bequest  of  £500  having  been  made  to  the  Rev- 
erend C.  S.  Smith,  of  Stapleford  Tawney,  County  of 
Essex,  clerk — the  Reverend  Richard  Smith  claimed 
the  legacy,  upon  evidence  that  there  was  no  person 
answering  the  description  of  the  legatee,  according  to 
the  will,  and  that  he  was,  ^t  the  date  of  the  will,  the 
incumbent  of  Stapleford  Tawney,  known  to  deceased, 
who  had  regard  for  him;  and  upon  Lord  Alvanley 
expressing  an  opinion  in  favor  of  Richard  Smith,  the 


212         CASES   IN  THE  SURROGATES'   COURTS. 

UAIBS  V.  FBEEMAK. 

executor  withdrew  his  opposition,  and  the  claimant 
took  a  decree.     (Smith  v.  Coney,  6  Ves.,  42.) 

In  Thomas  v.  Stevens  (4  Johns.  Ch,,  607)  the 
legatee  was  named  Cornelia  Thompson,  but  her  real 
name  was  Caroline  Thomas.  On  it  appearing  that 
the  latter  was  meant  by  the  testator,  she  was  decreed 
entitled. 

In  Hart  v.  Marks  (4  Bradf,^  161)  an  annuitant  was 
described  by  the  testator  as  his  cousin,  Paris  Pickard. 
Parol  evidence  was  given  to  show  that  his  cousin, 
Priscilla  Pickard  was  usually  called  by  him  Paris 
Pickard.  It  was  held  that  the  person  intended  might 
be  shown  by. parol  evidence. 

If  any  such  lapse  of  memory  is  to  be  taken  as 
evidence  of  unsoundness  of  mind,  then  none  of  these 
cases  should  have  been  determined  as  they  were,  and 
the  legacies  or  legatees  intended  and  ascertained; 
but,  according  to  the  contestant's  point,  the  various 
wills  named  should  have  been  rejected,  because  they 
furnished  evidence  of  unsoundness  of  mind. 

In  addition  to  the  considerations  which  have  already 
been  suggested,  the  fact  that  the  deceased  drew  out, 
in  his  own  handwriting,  the  instructions  in  respect  to 
the  dispositions  of  his  will,  as  well  as  the  corrections 
in  the  draft  will  made  by  his  attorney,  are  quite 
persuasive  of  the  mental  soundness  of  the  deceased  at 
the  time  he  executed  his  will. 

I  have  not  deemed  it  necessary  to  discuss  the 
sufficiency  of  the  reasons  given  by  the  deceased  for 
the  larger  legacy  to  his  daughter,  Sarah,  or  the 
absence  of  any  to  his  son,  and  his  grandson,  Frank 
Mairs;  for,  as  to  the  first,  from  the  whole  evidence 
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it  is  quite  apparent  that  his  daughter,  Sarah,  did 
substantially  attend  to  her  mother  during  her  long 
illness,  and  that  she  remained  an  inmate  of  deceased's 
house,  doubtless  with  his  approbation,  and  it  was  not 
unnatural  that,  under  these  circumstances,  he  should 
have  felt  a  special  interest  in  her  welfare,  though 
evidently  it  was  his  duty  to  have  dealt  more  equally 
with  all  his  children.  It  is  impossible  to  escape  the 
conclusion  in  this  case  that  the  relationship  between 
the  various  members  of  the  doctor's  family,  including 
himself  and  wife,  were  somewhat  extraordinary,  or 
rather  it  is  quite  apparent  that  between  the  doctor 
and  his  family,  generally,  there  was  no  noticeable 
cordiality,  but  the  facts  are  not  sufficiently  disclosed 
to  enable  me  to  determine  who  was  at  fault,  much  less 
to  adjudge  that  it  was  due  to  the  unsoundess  of  mind 
of  the  testator. 

From  the  best  consideration  I  have  been  able  to 
give  to  the  testimony  and  the  authorities  applicable 
to  this  case,  I  am  of  opinion  that  the  decedent  was  of 
sound  and  disposing  mind  at  the  time  he  executed 
the  instrument  in  question;  that  it  was  executed  in 
substantial  compliance  with  the  requirements  of  our 
statute,  and  free  from  restraint  or  undue  influence, 
and  should  therefore  be  admitted  to  probate. 

.Ordered  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Subrogats.— 

November,  1877. 

Matter  of  Harvey. 
In  the  matter  of  the  estate  of  Emily  Harvey,  deceased. 

The  jurisdiction  of  a  Surrogate  of  one  county,  who  has  issued  letters 
testamentary  on  probate  of  a  will,  cannot  be  attacked  in  subsequent 
proceedings  before  the  Surrogate  of  another  county,  instituted  by  the 
executor  to  establish  his  right,  as  representing  his  testator,  to  admin- 
ister upon  another  estate,  which  such  testator,  if  living,  would  hare 
been  entitled  to  administer  upon. 

The  surviving  husband  of  a  woman  dying  intestate  is  entitled  to  administer 
upon  her  estate  (2  R,  S.,  p.  75,  §  29),  and  if  she  dies  without  leaving 
descendants,  he  receives  all  the  personalty,  after  payment  of  her  debts, 
to  his  own  use,  as  against  her  brothers  and  sisters. 

Where  such  surviving  husband  had  not,  in  his  lifetime,  taken  out  letters  Of 
administration  upon  his  wife*s  estate,  but  they  had  been  issued  to  his 
wife's  sister,  Held^  that  after  the  husband's  death,  and  upon  the 
petition  of  his  executors,  the  letters  so  issued  should  be  revoked,  and 
new  letters  be  issued  to  the  executors.* 

This  was  a  petition  for  the  revocation  of  letters  of 
administration  theretofore  issued  to  Mary  J.  Odell 
upon  the  estate  of  the  above-named  intestate,  acfd  for 
the  issue  of  letters  of  administration  thereupon,  to  the 
petitioners. 

The  petition  set  forth  that  on  or  about  the  28th 
day  of  April,  1876,  at  the  city  of  Turin,  Italy,  Emily 
Harvey,  the  wife  of  Edward  Harvey,  departed  this 
life,  intestate,  and  without  issue,  leaving  her  husband 
surviving;  that  on  or  about  the  9th   day  of  June, 

*See  Matter  oi  O'Niel  (2  Bedf.,  544),  to  the  effect  that  the  administrator 
of  a  husband  who  died  after  the  death  of  his  wife,  and  before  taking  out 
letters  of  administration  upon  her  estate,  is  not  entitled  to  administer  upon 
the  wife's  estate. 
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1876,  letters  of  administration  upon  the  estate  of  the 
intestate  were  granted  by  the  Surrogate  of  the  County 
of  New  York  to  Mary  J.  Odell,  a  sister  of  the  decedent, 
by  reason,  as  is  alleged,  of  false  representations  made 
to  the  Surrogate,  in  suppressing  the  facts  that  Edward 
Harvey  had  survived  Ma  wife,  and  that  she  had  died 
without  issue  of  her  marriage  with  him,  whereby  he 
became  entitled  to  letters  of  administration  upon  her 
estate,  and  the  petition  further  alleged  that  Edward 
Harvey  had  subsequently  departed  this  life,  leaving  a 
last  will  and  testament,  which  had  been  duly  admitted 
to  probate  by  the  Surrogate  of  the  County  of  Kings, 
and  that  letters  testamentary  thereon  had  been  duly 
issued  by  said  last-named  Surrogate  to  the  petitioners. 
The  Surrogate  of  the  County  of  New  York  issued  an 
order  directing  Mary  J.  Odell  to  show  cause  whj'  the 
prayer  of  the  petitioners  should  not  be  granted. 

Upon  the  return  day  of  the  order,  Mary  J.  Odell 
appeared  and  put  in  an  answer  admitting  the  alle- 
gations contained  in  the  petition  as  to  the  death  of 
Emily  Harvey,  the  issue  of  letters  of  administration 
to  her,  and  the  grant  of  letters  testamentary  to  the 
petitioners,  as  executors,  &c.,  of  Edward  Harvey, 
deceased,  but  denying  the  other  allegations  of  the 
petition.  She  also  set  up,  aflSrmatively,  a  want  of 
jurisdiction  in  the  Surrogate  of  King's  County  to  take 
probate  of  the  will  of  Edward  Harvey,  deceased. 

WrsQATK  A  CCLLSN,  foT  the  petitioneirg. 
D.  D.  TsBBT,  for  the  administratrix. 

The  Surrogate.  —  The  answer  alleging  want  of 
jurisdiction  in  the  Surrogate  of  King's  County  to  take 
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probate  of  the  will  of  Edward  Harvey,  cannot  be 
litigated  here.  The  decision  of  the  Surrogate  of 
King's  County,  upon  the  question  of  jurisdiction,  is 
conclusive,  and  cannot  be  attacked  collaterally,  for 
the  reason  that  the  said  Surrogate  must,  of  necessity, 
have  passed  upon  that  question  before  he  admitted 
said  will  to  probate.  (Roderigas  v.  East  River  Savings 
Institution,  63  H.  JT.,  460;  Bolton  t>.  Brewster,  32 
Barh.y  390.) 

The  Revised  Statutes  of  this  State  (2  B.  >S.,  p.  75, 
§  29)  give  to  the  surviving  husband  the  sole  right  of 
administration  upon  the  estate  of  his  deceased  wife, 
and  by  common  law  he  was  entitled  to  the  exclusive 
enjoyment  of  all  her  personal  estate.  The  only 
alteration  of  the  common  law  rule,  in  this  respect,  is 
by  the  statute  of  1867  (2  Laws  of  1867,  ch.  782,  §  11, 
p.  1929),  wherein  it  is  provided  that  if  a  married 
woman  shall  die,  leaving  her  husband  her  surviving, 
and  shall  also  leave  descendants,  the  distribution  of 
her  personal  estate  shall  be  one-third  to  said  surviving 
husband,  and  the  remaining  two-thirds  to  her  said 
descendants. 

But  in  this  case  the  intestate  left  no  descendants, 
and  the  surviving  husband  was  entitled  to  the  whole 
of  the  personal  estate  of  his  deceased  wife  (subject  to 
the  pa3nment  of  her  debts),  the  same  as  before  the 
enactment  of  1867  (above). 

It  follows,  therefore,  that  the  sister  of  the  decedent, 
Mary  J.  Odell,  had  no  interest  whatever  in  the  estate 
under  consideration,  because,  first,  the  statute  gives 
the  exclusive  right  of  administration  to  a  surviving 
husband  upon  the  estate  of  his  deceased  wife  -,  and, 
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secondy  she  has  no  interest  whatever  in  said  estate, 
she  not  being  entitled  to  a  single  cent  on  the  distri- 
bution thereof.  {Re^f.  Surr.  JPr.,  162;  Barnes  v. 
Underwood,  47  N.  F.,  351.) 

The  only  remaining  question  to  be  considered  is 
whether  the  executors,  &c.,  of  Edward  Harvey, 
deceased,  are  entitled  to  letters  of  administration 
upon  the  estate  of  the  intestate.  There  would  be  no 
doubt  on  this  subject  if  the  30th  section  of  part  2, 
chapter  6,  title  2,  article  2,  of  the  Eevised  Statutes 
(2  R.  S.y  p.  75)  had  not  been  repealed  by  the  said  act 
of  1867  (2  Laws  of  1867,  ch.  782,  §  12,  p.  1929.) 

The  said  section,  thus  repealed,  provided  that  if 
letters  of  administration  on  the  estate  of  a  married 
woman  should  be  granted  to  any  other  person  than 
her  husband,  by  reason  of  his  neglect,  refusal  or 
incompetency  to  take  the  same,  such  administrator 
should  account  for  and  pay  over  the  assets  remaining 
in  his  hands,  after  the  pa3nnent  of  debts,  to  such 
husband  or  his  personal  representatives. 

I  am  of  the  opinion  that  the  repeal  of  this  section 
was  not  intended  to  restore  the  doctrine  of  the  common 
law,  but  to  adapt  the  statute  to  the  provision  of 
section  79  of  chapter  6,  title  2,  part  11.  of  the  Revised 
Statutes  (2  R.  /S.,  80),  as  amended  by  section  11  of 
the  act  of  1867  (above),  for,  by  the  amended  section, 
the  husband  of  a  married  woman  who  died  leaving 
descendants,  became  entitled  to  the  same  share  of  her 
personal  estate  as  she  as  his  widow  would  be,  under  the 
statutes  of  distribution ;  while  the  30th  section,  afore- 
said, provided  that  all  the  personal  estate  of  a  deceased 
married  woman,  after  the  payment  of  debts,  should  be 


218         CASES  IN  THE  SURROGATES'  COURTS. 

MATTBB  or  HAftVET. 

paid  to  him  or  his  personal  representatives,  and  its 
repeal  was  doubtless  to  give  effect  to  the  79th  section 
so  amended,  as  they  could  not  stand  together,  though 
it  seems  to  me  that  it  was  not  needed  for  any  purpose, 
for  when  it  was  settled  that  the  husband  was  entitled 
to  his  wife's  personal  estate,  after  the  payment  of 
debts,  it  was  a  self-evident  proposition  that  being 
entitled,  though  some  other  person  for  any  cause 
should  have  obtained  letters  upon  his  wife's  estate, 
the  representative  would  be  compelled  to  account, 
after  the  payment  of  her  debts  and  the  expenses  of 
administration,  to  the  husband  entitled,  or  to  his 
representatives,  if  he  should  be  dead. 

I  am  of  the  opinion,  also,  that  too  narrow  an 
interpretation  is  sought  to  be  given  to  the  expression, 
"  if  he  shall  die  leaving  any  assets  of  his  wife  unad- 
ministered,'*  in  section  29  (above),  by  confining  the 
section  to  the  case  where  the  husband  shall  have 
taken  out  letters  and  administered  only  in  part. 

I  think  that  if  none  of  the  assets  shall  have  been 
administered,  whether  letters  were  issued  to  him  or  not, 
they  would  pass  to  his  executors  or  administrators. 

If  we  are  obliged  to  refer  back  to  the  law  as  it 
stood  under  the  old  decisions  and  precedents,  the  same 
result  is  reached. 

Upon  this  subject.  Chancellor  Kent,  in  his  celebrated 
commentaries,  says  : 

"  It  is  also  settled  law  that  if  the  husband  who  has 
survived  his  wife,  dies  before  he  has  recovered  the 
choses  in  action,  his  representatives  are  entitled  to 
that  species  of  property,  and  in  New  York  it  would 
seem  that  the  right  of  administration  follows  the  right 


NEW  YORK,  NOVEMBER,  1877.  219 

HATT£ft  OF  ftABTET. 

of  the  estate."  (2  Kenfs  Comm.y  p.  136.  See  also 
Roosevelt  v.  Ellithorp,  10  Paige,  415 ;  Lockwood  r. 
Stockholm,  11  Paige,  87.) 

It  should  also  be  borne  in  mind  that  the  statute 
regulating  the  grant  of  letters  of  administration  and 
the  parties  entitled  thereto,  after  reciting  the  seven 
classes  of  persons  who  are  entitled  to  letters  of  admin- 
istration in  the  order  of  their  preference,  provides  for 
an  eighth  class  in  these  words :  "  Eighth.  To  any  of 
the  nextof-kin  who  would  be  entitled  to  share  in  the 
distribution  of  the  estate."     (2  R.  S.,  p.  74,  §  27.) 

This  provision  of  the  statute  would,  by  necessary 
implication,  exclude  Mary  J.  Odell  from  any  right  to 
administer  upon  the  estate  of  her  deceased  sister, 
Emily  Harvey,  for  the  reason  that  she  is  not  one  of 
the  nextof-kin  of  the  decedent  entitled  to  share  in 
the  distribution  of  the  estate;  in  other  words,  she  is 
excluded  on  the  ground  that  she  has  no  pecuniary 
interest  in  the  matter,  and  by  a  parity  of  reasoning,  the 
pecuniary  interest  that  the  petitioners,  as  executors, 
&c.,  of  Edward  Harvey,  deceased,  have  in  the  assets  of 
the  intestate's  estate,  is,  in  my  opinion^  a  conclusive 
argument  in  favor  of  their  right  to  letters  of  adminis- 
tration on  the  said  estate,  such  right  of  administration 
following  their  pecuniary  interest  in  thfe  estate. 

The  letters  of  administration  issued  to  said  Mary  J. 
Odell  must  be  revoked,  and  letters  of  administration 
upon  said  estate  should  be  granted  to  the  petitioners, 
upon  giving  the  usual  bond  required  of  administrators. 

An  order  may  be  presented  for  signature  upon  two 
days'  notice.* 

*  This  case  was  affirmed  oq  appeal,  by  the  general  term  of  the  Supreme 
Court. 
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New  Yobk  County.— HON  D.  C.  CALVIN,  Sukbogatb.— 

December,  1877. 

TowNSEND  V.  United  States  Trust  Co. 

In  the  matter  of  the  estate  of  John  R.  Townsend,  de- 
ceased. 

Under  a  tnist  created  hj  will  which  directed  a  specified  sum  to  be  invested 
in  one  of  three  named  classes  of  bonds,  and  '*  the  interest,  income  or 
dividends  "  arising  therefrom,  to  be  paid  to  the  cestui  que  trust  during 
his  life,  the  investment  was  made  in  one  of  the  forms  specified,  and  at 
the  expiration  of  the  term  of  the  loan  the  trustee  sold  the  bonds  at  a 
profit  over  the  purchase  price.  Held  that  the  cestui  que  ti-ust  was  not 
entitled  to  receive  the  principal  sum  of  such  profits,  but  only  interest 
upon  the  same. 

The  petition  set  forth  the  probate  of  the  will,  and 
stated  that  the  petitioners,  Thomas  S.  Townsend,  John 
D.  Townsend,  and  Joseph  L.  Townsend,  are  sons  of  the 
testator,  and  that  they  are  each  entitled  under  said 
will  to  the  interest,  income  and  dividends  upon  the 
sum  of  five  thousand  dollars,  directed  in  and  by  said 
will  to  be  invested  on  bond  and  mortgage,  or  in  the 
stocks  of  the  United  States,  or  of  this  State,  at  the 
discretion  of  his  executors;  that  the  trustee,  Samuel 
T.  Skidmore,  did  invest  the  several  sums  of  five 
thousand  dollars  for  each  of  said  sons  in  United  States 
stock  of  1856 ;  that  in  the  year  1856,  when  said  stock 
became  due  and  payable,  the  said  trustee  sold  the 
same  and  realized  therefor  the  sum  of  $5,400  upon 
each  of  said  three  trust  funds  of  $5,000,  and  that  he 
tiiereupon  invested  from  the  proceeds  thereof  three 
several  sums  of  five  thousand  dollars  in  United  States 
six  per  cent,  stock,  commonly  known  as  currency 
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sixes,  and  paid  therefor  the   sum  of  four  thousand 
nine  hundred  and  sixty-two  and  one-half  dollars ;  that 
the  said   trustee,   on   the   3rd  day  of    April,    1877, 
resigned  his  said  several  trustH,  and  the  United  States 
Trust  Company  was  duly  appointed  successor  to  said 
several  trusts  by  an  order  of  the  Surrogate  of  the 
County  of  New  York,  and  that  said  trustee  transferred 
and  paid  over  to  his  said  successor  as  follows,  to  wit : 
For  each  of  the   petitioners,   $5,000   of 
United   States   six  per  cent,   stock  — 
certificate  No.  470       .                 •        .     $5,000  00 
Cash  on  deposit,  &c 437  50 

$5,437  50 
It  is  further  stated  in   said  petition  that  the  last- 
mentioned  certificates  of  stock  had  a  market  value 
in  excess  of  the  $5,000,  for  which  they  severally  are 
a  certificate  of  indebtedness. 

The  petitioners  prayed  that  the  said  United  States 
Trust  Company  might  be  directed  to  pay  over  said  six 
several  sums  of  $400  and  $37.50,  respectively,  less 
any  proper  charges  said  company  might  have  against 
the  same,  to  the  said  petitioners,  that  is  to  say,  the 
sum  of  $437.50  to  each  of  them. 

The  United  States  Trust  Company  opposed  the 
granting  of  the  petition,  but  did  not  take  issue  on 
any  of  the  allegations  of  the  petition. 

JoHK  W.  Weed,  for  the  petitioner, 
W.  A.  W.  Stswabt,  for  the  truetee. ' 

The  Sursogate. — It  must  be  taken  for  granted 
that  the  statements  contained  in  the  petition  are  true. 
The  question  therefore  for  consideration  is,  are  the 
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petitioners  entitled,  under  the  will  of  their  father,  to 
the  said  several  sums  of  $437.50,  above  mentioned  ? 

The  testator's  will  creates  three  several  trusts  in 
favor  of  his  three  sons,  respectively ;  the  said  trusts 
are  precisely  alike  in  their  terms  and  provisions.  The 
sum  of  $5,000  is  given  to  his  executors  in  trust,  to 
invest  the  same  on  bond  and  mortgage,  or  in  stocks  of 
the  United  States,  or  of  this  State,  at  their  discretion, 
and  upon  the  further  trust  to  pay  the  inter esty  income 
or  dividends  to  his  said  son  (naming  him)  during  his 
natural  life,  that  is  to  say,  into  his  own  hands  and 
upon  his  personal  receipt,  so  that  he  shall  not  sell, 
mortgage,  charge  or  otherwise  dispose  of  the  same,  in 
the  way  of  anticipation.  Upon  his  death  the  trusts 
are  to  cease,  and  the  said  $5,000  are  given  to  such 
person  or  persons  as  he  shall  by  his  last  will  and 
testament  direct  and  appoint,  and  in  default  of  such 
direction  and  appointment,  then  and  in  such  case  to 
his  issue,  &c. 

Under  the  terms  and  condition  of  the  said  trusts, 
the  trustee  is  only  authorized  and  directed  to  pay  to 
cestuis-quertrust  "  the  interest^  income  or  dividends  " 
arising  therefrom.  When  therefore  the  principal 
fund  has  been  enhanced  in  value,  and  a  sale  of  the 
securities  produces  a  larger  fund  than  originally 
invested  therein,  the  question  is,  can  the  overplus 
received  by  the  trustee  be  regarded  either  as  "  inter- 
esty  income  or  dividends?''  and  become  due  and 
payable  to  the  cestuis-que-trust 

The  counsel  for  the  petitioners  cites  a.  number  of 
decisions,  which  he  claims  bears  upon  the  questions 
involved  in  this  application,  but  they  are  mostly  cases 
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where  dividends  have  been  declared  as  such,  or  profits 
realized  from  the  use  of  the  capital  or  principal  fund. 
None  of  the  cases  adjudge  that  the  life  tenant  is 
entitled  to  the  increased  value  of  the  principal  of  the 
trust  fund,  with  the  income  thereof. 

When  the  trustee  in  this  case  invested  in  national 
securities,  it  remained  the  same  capital  fund,  although 
it  increased  in  market  value,  and  in  no  point  of  view, 
it  seems  to  me,  could  such  increase  be  adjudged  to  be 
"interesty  income  or  dividends,'^  which  presupposes 
the  profits  realized  from  the  use  of  the  trust  funds. 

If  these  national  securities  had  depreciated,  so  as  to 
fall  below  the  par  value  thereof,  should  or  could  the 
life  tenant  be  chargeable  with  their  depreciation,  and 
be  required  to  make  good  any  such  loss  ? 

If  the  life  tenant  cannpt  be  charged  with  such 
depreciation,  it  seems  to  me  that  the  converse  of  said 
proposition  is  also  true,  that  he  cannot  receive  the 
increase  of  the  capital  fund. 

The  general  rule  seems  to  be  that  the  enhanced 
value  of  the  principal  of  the  trust  fund  goes  to  the 
remainderman;  for  instance,  the  enhanced  price  for 
which  stocks  sell,  by  reason  of  dividends  earned  but 
not  declared,  belongs  to  the  remainderman,  and  not 
to  the  life  tenant.  (Clarkson  v.  Clarkson,  18  Barh.^ 
646 ;  Simpson  v.  Moore,  30  Barh.,  638 ;  Cogswell  v. 
Cogswell,  2  Edw,,  240.) 

The  decisions  in  our  courts  upon  this  subject  are 
rather  meagre,  and  can  scarcely  be  said  to  definitely 
dispose  of  the  question  arising  in  this  matter. 

In  the  last  case  above  cited  it  is  held,  that  where 
the  value  of  lots  held  in  trust  have  increased  in  annual 
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value,  in  consequence  of  their  becoming  more  eligible 
as  sites  for  warehouses,  the  life  tenants  are  entitled 
to  the  increased  rents,  but  it  is  not  intimated  that  they 
are  entitled  to  anything  more  in  consequence  of  the 
increased  value  of  the  lots  themselves,  but  only  to  the 
increased  rents  therefrom,  which  are  incident  to  the 
increased  value  of  the  lands. 

The  will  gives  to  the  life  tenant  only  the  interest, 
income  and  dividends  arising  from  the  trust  funds, 
and  I  am  clearly  of  the  opinion  that  the  increased 
amount  at  which  the  securities  were  sold  by  the  late 
trustee,  over  and  above  the  said  principal  sum  of 
$5000,  originally  invested  therein  by  him,  is  neither 
interest,  income  or  dividends  arising  therefrom,  but 
only  an  enhancement  of  the  value  of  said  securities 
themselves,  and  an  increase  of  the  capital  of  the  said 
trust  fund  only,  and  that  the  petitioners  are  entitled 
to  the  interest  and  income  received  by  the  United 
States  Trust  Company  upon  the  certificates  above 
mentioned,  and  also  upon  the  $437.50,  but  that  they 
are  not  entitled  to  have  said  trust  company  pay  over 
to  them  the  said  several  sums  of  $437.50,  for  the 
reason  that  I  must  regard  them  as  a  part  of  the 
increased  capital  of  the  several  trust  funds. 

1  do  not  consider  it  necessary,  at  this  time,  to 
determine  what  will  ultimately  become  of  that  part 
of  said  trust  funds  last  above  referred  to,  because  it 
can  have  no  bearing  upon  this  application,  if  I  am 
right  in  the  views  above  expressed,  that  the  same  do 
not  belong  to  the  petitioners  herein. 

The  application  must  be  denied. 
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December,  1877. 

Matter  op  Clark. 

In  the  matter  of  the  estate  of  Marqarst  T.  Clark, 

deceased. 

Under  the  provisions  of  the  Revised  Statutes  (2  R.  S,,  108,  §  20) — which 
reqnire  that  if  any  lands,  devised  or  descended,  have  been  bcM  by  the 
heirs  or  devisees,  then  the  lands  remaining  in  their  hands  unsold  shall 
l>e  first  sold  to  satisfy  the  debts  of  the  decedent* s  estate — it  is  not  a 
suiflcient  answer  to  a  petition  by  a  mortgagee  of  a  devisee  for  the  prior 
sale  of  lands  of  the  estate  in  which  the  devisee  has  an  interest,  other 
than  those  mortgaged,  and  in  which  his  interest  remains  unsold,  that 
the  lands  so  unsold  will  not  probably  bring  enough  to  pay  the  debts, 
though  the  opinion  that  they  will  not,  be  founded  upon  inquiry;  but  an 
actual  sale  must  be  made  before  resorting  to  those  so  mortgaged. 

Jt  seenuf  that  if  there  are  several  heirs  or  devisees,  the  statute  contemplates 
the  prior  sale  of  such  lands  only,  remaining  unsold,  as  the  one  selling 
or  mortgtging  has  an  interest  in,  and  his  grantee  or  mortgagee  takes, 
subject  to  the  pavment  of  the  debts  of  the  estate  equally,  from  the 
property  of  the  estate. 

Where  one  of  several  devisees  of  undivided  interests  in  two  pieces  of  pn^H 
erty  mortgaged  his  interest  in  one,  which  interest  was  afterward  sold 
under  foreclosure,  Heldf  that  the  property  in  which  his  interest 
remained  should  first  be  sold  for  the  payment  of  the  debts  of  the 
estate,  and  the  interest  of  all  the  devisees  therein  should  be  so  sold,  in 
order  (the  property  not  l^eing  of  sufficient  value  to  pay  the  debts)  to 
prevent  a  disproportionate  part  of  the  debts  from  falling  upon  the 
interest  of  the  purchaser  at  the  foreclosure  sale. 

In  a  petition  fo'  vacate  an  order^  made  on  the 
application  of  the  executor,  for  the  sale  of  certain 
premises  owned  by  the  testatrix,  and  devised  in  her 
will,  situated  in  Fourteenth  street  in  the  city  of  New 
York,  the  petitioner  set  forth  that  Bobert  B.  Clark, 
one  of  the  devisees,  mortgaged  to  one  Streeter,  for 
$2,250,  his  one-third  interest  in  said  premises,  which 
16 
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mortgage  was  assigned  to  the  petitioner,  and  was 
afterwards  foreclosed,  and  the  one-third  interest  sold, 
and  conveyed  to  the  petitioner;  that  the  testatrix 
possessed  certain  leasehold  premises  in  John  street, 
and  died  owning  certain  premises  in  Richmond 
county,  described  in  the  petition,  and  that  said 
Robert  B.  Clark  is  seized  of  one  equal,  undivided 
third  part  of  the  premises  in  Richmond  county,  and 
that  petitioner  has  no  lien  or  interest  in  said  premises, 
and  that  said  Robert  B.  Clark  has  never  conveyed 
or  incumbered  his  interest  in  said  last-mentioned 
property ;  that  the  Fourteenth  street  property  is  en- 
cumbered by  a  mortgage  made  by  the  testatrix  in 
her  lifetime,  on  which  there  is  unpaid  $8,500 ;  that  a 
portion  of  the  Richmond  county  property  is  subject 
to  a  mortgage  of  $2000,  executed  by  the  testatrix, 
and  the  residue  is  unincumbered;  and  that  the 
petitioner  had  no  knowledge  of  the  proposed  sale  of 
the  Fourteenth  street  property  until  after  the  making 
of  said  order  therefor. 

The  executor  filed  an  answer  to  the  petition,  setting 
forth,  in  substance,  that  the  leasehold  property  on 
John  street  could  not,  by  diligent  effort,  be  sold,  that 
the  estate  had  been  dispossessed  for  non-payment 
of  rent,  and  that  the  property  was  without  value; 
that  the  executor,  who  was  one  of  the  devisees,  had 
made  diligent  effort  to  find  a  purchaser  for  the  prem- 
ises in  Richmond  county,  subject  to  the  mortgage, 
and  had  failed,  and  that  the  same  were  not  worth  to 
exceed  $1,500  above  the  incumbrance;  that  Charles 
H.  Clark,  the  devisee  of  an  undivided  third  part  of 
said  premises,  had  mortgaged  his  interest  therein  to 
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one  Streeter,  which  mortgage  had  been  foreclosed, 
the  premises  offered  for  sale,  and  no  one  found  to  bid, 
and  the  premises  were  purchased  by  the  mortgagee  at 
a  nominal  sum ;  that  there  was  a  suit  pending  for  the 
partition  and  sale  of  said  premises,  commenced  by 
said  Robert  B.  Clark,  and  that  the  Fourteenth  street 
property  was  the  only  source  from  which  sufficient 
moneys  could  be  realized  to  pay  the  debts  of  the 
estate,  and  that  it  was  estimated  by  competent  judges 
as  worth  from  $7000  to  $8000,  over  and  above  the 
incumbrance,  and  that  the  debts  were  about  $3000. 

It  was  claimed  by  the  petitioner  that  under  section 
20  of  2  Revised  Statutes j  103,  the  real  estate  devised 
by  the  testatrix,  which  had  not  been  sold  by  the  heirs 
and  devisees,  should  first  be  sold  for  the  payment  of 
debts. 

Rob  a  MACKLiiff,  for  the  petitioner. 
A.  A.  Rbdfield,  for  the  executor. 

The  Surrogate.  —  Prior  to  the  enactment  of  the 
statute  (cited  above),  it  was  held  in  Eddy  v.  Traver 
(6  Paigey  62)  that  where  an  heir  has  conveyed  part  of 
the  real  estate  descended  to  him,  leaving  the  debts  of 
the  decedent  unpaid,  the  Surrogate  might  direct  the 
lands  still  belonging  to  the  heir  to  be  first  sold  for 
their  payment,  so  as  to  protect  the  equitable  rights  of 
the  purchaser  from  such  heir. 

It  appearing  that  Robert  B.  Clark,  the  mortgagor 
to  the  petitioner's  assignor,  has  an  interest  in  the 
Richmond  county  property,  I  am  of  the  opinion  that, 
under  the  section  referred  to,  that  interest  should  first 
be  sold,  and  that  it  is  not  a  sufficient  answer  that  it 
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will  not  probably  bring  enough  to  pay  the  debts  of 
the  estate,  as  that  cannot  be  ascertained  until  a  sale 
shall  be  made^  and  it  may  be  that  sufficient  will  be 
realized  therefrom  to  reduce  the  balance  of  the  debts 
to  such  a  sum  as  will  induce  the  Surrogate  to  direct 
leasing  or  mortgaging  the  Fourteenth  street  property, 
instead  of  ordering  its  sale. 

But  the  interpretation  of  the  statute  given  by  the 
counsel  for  petitioner,  would,  in  my  judgment,  result 
in  many  cases  in  doing  great  injustice. 

If  the  expression, "  heirs  or  devisees,"  in  the  statute, 
is  to  be  taken  collectively,  then  all  the  heirs  but  one 
might  convey  their  interest,  and  leave  that  one*8 
interest  only,  liable  to  a  sale  for  payment  of  the  debts 
of  the  estate,  and  so  he  become  wholly  deprived  of  his 
interest  under  the  will,  as  he  has  no  power  to  prevent 
the  other  heirs  and  devisees  from  making  such  sale  or 
incumbrance.  It  would  be  no  answer  to  say  that 
the  several  heirs  and  devisees  might  be  made  liable 
over  to  the  heir  or  devisee  whose  property  should  be 
devoted  to  the  payment  of  the  debts,  for  they  might 
be  insolvent.  Hence  equity,  it  seems  to  me,  demands 
that  the  statute  in  question  providing  for  a  sale  of  real 
estate,  not  sold  or  encumbered  by  an  heir  or  devisee, 
should  refer  to  the  residue  of  the  interest  of  the 
particular  heir  or  devisee,  and  not  such  as  belongs  to 
other  heirs  and  devisees  not  thus  conveyed ;  otherwise, 
equality  in  the  paj^ment  of  the  debts  by  the  respective 
heirs  and  devisees  could  not  be  attained,  and  the 
better  rule  would  seem  to  be  that  if  a  mortgagee  or 
grantee  take  the  premises  of  an  heir  or  devisee,  he 
should  be  held  to  take  them  subject  to  the  payment  of 
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the  debts  of  the  estate  equally  from  the  property  of 
the  estate. 

Let  an  order  8ta3ring  the  sale  of  the  Fourteenth 
street  property  until  the  interest  of  Robert  B.  Clark 
in  the  Richmond  county  property  shall  be  sold,  be 
entered,  upon  which  sale  it  would  seem  to  be  equitable 
that  the  respective  shares  of  the  devisees  should  be 
sold  together,  so  that  no  more  of  the  petitioner  s 
interest  in  the  Fourteenth  street  property  shall  be 
sold  and  apportioned  for  payment  of  debts  than  shall 
be  equal  to  the  share  of  the  said  Robert  B.  Clark,  in 
the  debts  due  from  the  estate. 

Ordered  accordingly. 


H»^>«. 


New  Yoek  County.  — HON.  D.  C.  CALVIN,  Sueeooatb.— 

Januaiy,  1878. 

Jakssen  v.  Wemple. 

In  the  matter  of  the  final  accounting  of  Gerard 
Janssen,  executor  under  the  ktst  will  and  testament 
of  Francis  Blakcard,  deceased. 

Where  there  is  a  troat  in  a  will  merely  empowering  the  executor  to  sell  real 
estate,  without  giving  him  any  other  power  over  it,  such  trust  is  valid 
as  a  power  only,  and  the  real  estate  itself  passes  to  the  persons  other- 
wise entitled,  subject  only  to  the  exercise  of  the  trust  as  a  power. 

The  provisions  of  the  statute  of  1870,  (1  Lates  qf  1870,  ch.  :^0,  p.  826),— 
authorizing  the  Surrogate  of  New  York  Connty  to  open,  vacate  and 
modify,  orders  and  decrees,  —  was  not  designed  to  substitute  a  motion, 
for  the  ordinary  review  by  appeal.  No  such  motion  should  be  entertained 
upon  the  same  facts  upon  which  the  order  or  decree  was  originally 
made,  but  only  upon  new  facts  showing  that  it  was  made  without 
Jurisdiction,  or  through  inadvertence,  by  reason  of  mistake  or  fraud. 

GsRARD  Jan&sen,  cxecutor,  &c.,  of  the  estate  of 
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Francis  Blancard,  on  the  21st  day  of  February,  1877, 
filed  a  petition  and  obtained  an  order  that  Christopher 
Y.  Wemple,  as  executor,  &c.,  of  Caroline  E.  Blancard, 
deceased,  and  as  administrator,  &c.,  of  Louisa  Russ, 
deceased,  show  cause  why  a  certain  order  dated  on 
the  26th  day  of  February,  1873,  should  not  be  vacated 
and  set  aside,  as  having  been  granted  under  a  mistake 
and  misapprehension  of  the  nature  of  the  property 
left  by  the  testator  herein;  and  also,  why  the 
petitioner  should  not  be  allowed  to  make  his  final 
account  for  all  the  proceeds  of  the  real  and  personal 
property  of  said  testator. 

On  the  6th  day  of  March,  1877,  the  said  Christopher 
Y.  Wemple,  executor,  &c.,  of  Caroline  E.  Blancard, 
deceased,  and  administrator,  &c.,  of  Louisa  Buss, 
deceased,  filed  his  answer  to  said  petition. 

The  order  sought  to  be  set  aside,  which  was  granted 
by  the  former  Surrogate,  Hon.  Robert  C.  Hutchings, 
directed  the  auditor  theretofore  appointed  to  examine 
the  account  of  the  petitioner  herein,  and  to  confine 
said  examination  to  so  much  of  said  account  as  relates 
to  the  personal  estate  of  said  deceased,  or  proceeds  of 
real  estate  sold  by  said  executor,  and  to  the  rents 
received  by  the  executor  from  the  Pavilion  Hotel  for 
one  year  succeeding  the  day  of  the  testator's  death, 
and  was  made  without  prejudice  to  the  right  of  the 
petitioner  herein  to  file  an  amended  or  supplemental 
account,  or  to  raise,  before  the  Surrogate,  the  question 
of  the  right  or  liability  of  the  executor  to  account  in 
this  court  for  the  rents,  issues  and  profits  of  the  real 
estate  of  said  deceased,  and  all  or  any  of  the  matters 
set  forth  in  his  account  on  file,  which  were  thereby 
withdrawn  from  the  said  auditor. 
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The  will  of  the  testator,  after  devising  unto  the 
testator's  daughter,  Louisa  Russ,  a  house  and  lot  in 
Twenty-fourth  street,  in  this  city,  and  giving  to  his 
wife,  Caroline  Blancard,  one-fourth  part  of  the  rents 
and  profits  of  all  his  real  estate  (except  the  house  and 
lot  given  to  his  daughter,  Louisa),  for  and  during  her 
natural  life,  or  until  the  sale  of  said  real  estate  ;  and 
also  directing  his  executors  to  set  apart  and  invest 
one-fourth  of  all  the  personal  estate  and  property 
which  he  should  own  at  the  time  of  his  decease ;  and 
also  one-fourth  of  the  purchase  money  to  be  realized 
from  the  sale  of  all  or  any  part  of  his  said  real  estate, 
and  directing  the  dividends,  interest  and  income 
from  said  investments  to  be  applied  to  the  use  of  his 
said  wife  for  her  benefit,  and  after  making  variqus 
pecuniary  bequests  to  his  children,  proceeds  as 
follows : 

"  Fifth.  All  the  rest,  residue  and  remainder  of  my 
estate  and  effects,  both  real  and  personal,  and  of 
every  kind  and  nature  whatsoever,  I  give,  devise 
and  bequeath  to  my  said  son,  Francis  H.,  and  to  my 
said  daughters,  Louisa,  Mary  Ann,  Caroline  and  Jessie, 
their  heirs,  executors  and  administrators,  to  be  equally 
divided  between  them,  share  and  share  alike." 

The  sixth  clause  of  the  will  relates  to  the  Pavilion 
Hotel  and  premises,  and  the  conditions  upon  which 
the  testator's  son,  Francis  H.,  should  be  permitted  to 
occupy  the  same. 

The  seventh  clause  empowered  and  directed  the  ex- 
ecutors, as  soon  as  they  should  deem  it  advisable  after 
testator's  decease,  to  sell  and  convert  into  money  all  the 
real  estate  and  property  of  or  to  which  he  shall  die 
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seized,  possessed  or  entitled,  except  said  Parilion 
Hotel  property;  and  he  further  directed  them,  after 
the  expiration  of  the  right  of  occupancy  by  his  said 
son,  Francis  H.,  to  sell  and  convert  into  money  all  the 
real  estate  composing  the  Pavilion  Hotel  property. 

The  counsel  for  the  petitioner  relied  upon  the  pro- 
visions of  the  Revised  Statutes  (2  JS.  /S.,  109,  §  57 ;  110, 
§  79),  relative  to  the  power  of  the  Surrogate  to  compel 
executors  to  account  for  proceeds  of  sales  of  real 
estate,  where,  by  any  will,  a  sale  shall  be  ordered  to 
be  made  either  for  the  payment  of  debts  or  legacies, 
to  compel  distribution  thereof,  and  to  make  all 
necessary  orders  and  decrees  thereon,  with  the  like 
power  of  enforcing  them  as  if  said  proceeds  had 
been  originally  personal  property  of  the  deceased  in 
the  hands  of  an  administrator;  and  also  claimed  that 
the  rents  of  the  testator's  real  estate  were  converted 
into  personalty  by  virtue  of  said  will.  (Stagg  v. 
Jackson,  1  N.  Y.y  200;  Clark  v.  Clark,  8  Paige,  152.) 

The  counsel  for  the  respondent  answered  that  the 
citation  from  the  Revised  Statutes  had  no  reference 
to  rents,  &c.,  of  real  estate  unsold,  especially  where 
the  devisees  had  themselves  sold  the  land,  and  the 
executors  had  not  acted  after  the  lapse  of  some 
years;  and  also  claimed  that  the  case  of  Stagg  v. 
Jackson  (above)  was  decided  upon  the  ground  that 
under  the  will  in  that  case  the  testator  intended  to 
bring  the  rents  and  proceeds  of  sale  into  one  common 
fund.     (See  1  N.  Z.,  212.) 

C.  Bainbbidoe  S&aTH,  for  the  petitiwMr* 
Albbst  Hathhws,  for  the  exetutor* 
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The  Surrogate. — In  Clark  v.  Clark  (8  Paige^  152) 
the  remarks  of  the  Chancellor  relate  to  land  purchased 
hy  the  executors  as  such,  on  a  foreclosure  sale  under 
a  mortgage  belonging  to  the  estate  of  the  testator, 
and  he  adds  to  his  observations  concerning  a  sale  by 
order  of  the  Surrogate  a  qualification  in  these  words : 
"  And  in  accounting  before  the  Surrogate,  while  the 
property  still  remained  in  their  hands  uAsold,  he 
would  be  fully  authorized  to  direct  a  sale  thereof,  and 
the  distribution  of  the  proceeds  as  a  part  of  the  estate 
which  had  come  to  their  hands  in  their  fiduciary 
capacity,  if  those  who  were  interested  in  the  estate 
preferred  their  share  of  the  proceeds,  instead  of  their 
share  in  the  land  itself.?     (8  Pcdge^  157,  158.) 

The  will  in  the  case  under  consideration  gives  no 
estate  in,  or  trust  concerning,  or  power  over,  the 
testator's  real  estate  to  the  executor  thereof,  except  a 
mere  naked  power  to  sell,  which  power  of  sale  has 
never  been  exercised  by  him,  with  possibly  a  right  to 
conduct  the  Pavilion  Hotel  for  a  year.  No  power  is 
given  to  him  to  rent  the  real  estate,  or  to  collect  rents 
therefrom,  or  to  pay  any  charges  thereon.  The  real 
estate  is  not  devised  to  the  executor  in  trust  or 
otherwise. 

Where  there  is  a  trust  in  a  will  merely  to  sell  real 
estate,  without  any  other  power  over  the  same,  it  is 
well  settled  that  such  trust  is  valid  as  a  power  only, 
and  that  the  real  estate  itself  passes  to  the  persons 
otherwise  entitled  thereto,  subject  only  to  the  execu- 
tion of  the  trust  as  a  power.  (Downing  v,  Marshall, 
23  N.  r.,  366.) 

Where,  as  in  the  case  under  consideration,  there  is 
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a  distinct  devise  of  the  lands  to  the  testator's  children, 
and  no  devise  thereof,  or  power  to  collect  rents  given 
to  the  executor,  but  only  a  simple  power  to  sell, 
without  even  a  direction  to  distribute  the  proceeds, 
it  seems  to  me  that  the  fee  simple  to  the  real  estate 
of  the  testator,  vested  in  his  children  under  his  will, 
subject  to  be  divested,  if  the  executor  shall  ever 
exercise  the  power  of  sale  given  to  him  by  said  will, 
and  that  they  (the  children)  are  alone  entitled  to  the 
rents,  in  their  own  right,  as  tenants  in  common. 
(Jackson  v.  Schauber,  7  Cow.y  193;  Scott  v.  Monell,  1 
Bedf.y  441 ;  Catton  v.  Taylor,  42  Barh.,  580.) 

From  the  examination  of  all  the  papers  submitted 
on  this  motion,  and  the  authorities  above  referred  to, 
I  am  of  the  opinion  that  the  fee  to  the  real  estate  is 
vested  in  the  children  of  the  testator  by  the  fifth 
clause  of  his  will ;  that  the  executor,  as  such,  has  no 
legal  right  to  collect  the  rents  thereof,  except  from  the 
Pavilion  Hotel  property,  as  provided  in  said  will ;  and 
that  he  has  no  legal  authority  or  control  over  the  said 
real  estate,  except  a  mere  naked  power  to  sell  and 
convert  into  money,  by  virtue  of  the  seventh  clause  of 
said  will,  which  power  said  executor  has  not  exercised 
up  to  the  present  time. 

I  am  also  of  the  opinion  that  the  said  order,  made 
by  my  predecessor,  dated  February  26th,  1873,  was 
not  made  by  him  under  a  mistake  or  misapprehension 
on  his  part  of  the  nature  of  the  property  left  by  the 
testator,  in  and  by  his  said  will. 

It  must  also  be  remembered  that  said  order  was 
made  by  the  then  Surrogate  after  hearing  the  same 
counsel  who  have  appeared  before  me  on  this  motion. 
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and  after  mature  deliberation  thereon ;  and  it  would 
be  injproper  for  me  to  revoke  said  order,  unless  I  am 
convinced  that  some  serious  mistake  or  error  was 
made  by  said  Surrogate. 

Indeed,  it  seems  to  me  that  a  safe  rule  to  follow  in 
respect  to  the  authority  of  the  Surrogate  to  open, 
vacate  or  modify  orders  and  decrees,  under  chapter 
359  of  the  Laws  of  1870  (1  Laws  of  1870,  p.  826), 
would  be,  that  that  act  was  not  designed  to  substitute 
a  motion  for  the  ordinary  review  by  appeal. 

No  motion  to  open,  vacate  or  modify  an  order 
or  decree  upon  the  same  facts  upon  which  it  was 
made,  should  be  entertained,  but  the  party  deeming 
himself  aggrieved  should  be  put  to  his  appeal,  and 
proceedings  to  open,  vacate  or  modify  should  be  based 
upon  new  facts,  showing  that  the  order  or  decree  was 
made  without  jurisdiction,  inadvertently,  by  mistake 
or  fraud. 

The  motion  should  be  denied,  and  the  petition 
should  be  dismissed. 

Ordered  accordingly. 


^••*» 


New  Yobk  County.  — HON.  D.  C.  CALVIN,  Subbooatb.— 

Januaiy,  1878. 

Lawrence  v.  Elliott. 

In  the  matter  of  the  probate  of  the  last  will  and 
testament  of  Mary  M.  Keese,  deceased. 

In  order  to  bring  any  corporation  within  the  proTisions  of  seetion  9,  of 
chapter  819,  of  the  Laws  of  1S48,  and  the  restrictions  upon  the  capacity 
of  benevolent  and  charitable  Corporations  to  take  real  or  personal 
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property  by.deTiie  or  bequflBt,  contained  therein,  it  must  be  shown  that 
the  corporation  was  formed  under  that  act,  or  by  legislation  made 
subject  thereto. 

The  requirement  of  that  section,  that  the  derise  or  bequest  shall  have  been 
made  at  least  two  months  before  the  death  of  the  testator,  applies  only 
to  a  devise  or  bequest  by  a  person  leaving  a  wife,  child  or  parent,  and 
is  not  applicable  to  the  case  of  one  leaving  no  such  relative,  and 
bequeathing  property  to  a  corporation  formed  under  that  act. 

Under  a  will  disposing  of  real  and  personal  property,  and  which  did  not 
empower  the  executor  and  trustee  to  sell  the  realty,  a  devise  and 
bequest  of  the  residuary  estate  to  a  corporation  ''as  a  fund,"  for  a 
specified  purpose,;— HeM  to  vest  the  title  to  the  realty,  as  such,  in  the 
corporation,  and  not  to  amount  to  a  bequest  of  it  as  personalty. 

HeZd  also,  that,  assuming  that  such  residuary  clause  created  a  trust  estate, 
it  was  one  recognized  as  valid  under  the  laws  of  Kew  York. 

The  provisions  of  chapter  319,  at  the  Laws  of  184S,  operate  to  repeal  pro 
tantOf  and  under  the  restrictions  there  established,  the  statutes  against 
perpetuities,  so  far  as  the  benevolent  and  charitable  corporations 
therein  authorized  are  concerned. 

The  will  in  question  bore  date  April  7,  1877,  and, 
after  various  bequests  and  devises,  gave  to  the 
executors  $10,000  in  trust  to  invest,  and  apply  the 
interest  and  income  to  the  use  of  Theodore  Keese 
during  life,  after  his  death  the  principal  sum  to  go 
to  the  residuary  legatee  named  in  the  will;  and 
also  bequeathed  to  the  New  York  Society  Library, 
$17,000;  to  the  President  and  Fellows  of  Yale 
College,  $2000,  to  be  called  the  Keese  Prize  Fund, 
the  income  to  be  paid  to  the  member  of  the  class 
graduating  at  the  end  of  the  regular  lecture  term  who 
shall  write  the  best  thesis,  the  professor  of  the  medical 
faculty  to  award  the  prize,  and  if  none  are  of  sufficient 
merit  to  deserve  it,  to  be  withheld  for  that  year, 
and  the  income  added  to  the  principal  fund ;  to  Saint 
Luke's  Hospital,  $10,000;  and  all  the  rest,  residue 
and  remainder  was  given  and  devised  to  Saint  Luke's 
Hospital,  as  a  fund  for  the  burial  of  the  dead,  dying 
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therein.     The  will  appointed  Doctor  Ellsworth  Elliott 
esecutor. 

Sarah  A.  Lawrence,  a  sister  and  heir-at-law,  filed 
objections  to  the  probate,  and  contested  the  validity 
of  the  dispositions  contained  in  the  will  to  Yale 
College,  the  New  York  Society  Library,  and  Saint 
Luke's  Hospital.  Susan  A.  Drake,  another  sister  and 
next-of-kin,  also  filed  objections. 

Thomas  Ht8L0P,/(w  the  proponents 

Grobob  W.  Millbb, /or  8t  Luke's  Hoepital.  f  ^ 

George  A  Baker, /or  the  New  York  Society  Library,  \ 

4 

Charles  D.  Inoebsoll, /or  the  Chancellor ,  4tc,,  qf  Vale  College,         ^ 

Charles  N.  Blake,  for  Sarah  A.  Lawrence, 

B.  A.  McCaffrey,  for  Suean  A.  Drake, 

Richard  H.  Bowke  and  William  Fullbbton,  qf  cotmaelp 

The  Surrogate. — No  question  is  made  in  respect 
to  the  due  execution  of  the  instrument  propounded, 
and  it  appears  to  have  been  executed  in  conformity 
to  law,  by  a  testatrix  of  sound  and  disposing  mind, 
and  free  from  undue  influence ;  and  the  only  question 
to  be  considered  is  as  to  the  validity  of  the  several 
bequests  to  corporations,  and  of  the  residuary  clause. 

The  testatrix  left  no  husband,  child,  or  parent  her 
surviving,  but  left  two  sisters,  who  are  contestants. 

The  win  bears  date  the  7th  day  of  April,  1877,  and 
the  testatrix  died  the  next  day. 

The  legacies  to  the  corporations  are  claimed  to  be 
void  under  section  3  of  2  Revised  Statutes  at  Large^ 
68  (2  R,  S.y  57),  which  reads  as  follows :  "  Such  devise 
may  be  made  to  every  person  capable  by  law  of 
holding  real  estate,  but  no  such  devise  to  a  corporation 

22 
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shall  be  valid  unless  such  corporation  be  expressly 
authorized,  by  its  charter  or  by  statute,  to  take  by 
devise."  They  are  also  impugned  as  invalid,  under 
chapter  319  of  the  Laws  of  1848  (p.  447),  entitled 
"An  Act  for  the  incorporation  of  Benevolent,  Chari- 
table, Scientific  and  Missionary  Societies,"  the  6th 
section  of  which  reads  as  follows :  "  Any  corporation 
formed  under  this  act  shall  be  capable  of  taking,  hold- 
ing, or  receiving  any  property,  real  or  personal,  by 
virtue  of  any  devise  or  bequest  contained  in  any  last 
will  or  testament  of  any  person  whatsoever,  the  clear 
annual  income  of  which  devise  or  bequest  shall  not 
exceed  the  sum  of  ^10,000 ;  provided  no  person  leav- 
ing a  wife,  or  child,  or  parent  shall  devise  or  bequeath 
to  such  institution  or  corporation  more  than  one-fourth 
of  his  or  her  estate,  after  payment  of  his  or  her  debts, 
and  such  devise  or  bequest  shall  be  valid  to  the  extent 
of  such  one-four,th,  and  no  such  devise  or  bequest  shall 
be  valid  in  any  will  which  shall  not  have  been  made 
and  executed  at  least  two  months  before  the  death  of 
the  testator." 

By  chapter  360  of  the  Laws  of  1860  (p.  607),  being 
an  act  entitled  "An  Act  relating  to  Wills,"  it  is 
provided  that  "no  person  having  a  husband,  wife, 
child,  or  parent  shall,  by  his  or  her  last  last  will  or 
testament,  devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious,  or  missionary 
society,  association,  or  corporation,  in  trust  or  other- 
wise, more  than  one-half  part  of  his  or  her  estate, 
after  the  payment  of  his  or  her  debts,  and  that  such 
devise  or  bequest  shall  be  valid  to  the  extent  of 
one-half,  and  no  more,"  and  that  all  laws  inconsistent 
with  said  act  are  repealed. 
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The  residuary  clause  of  the  will  is  claimed  to  be 
invalid,  not  only  under  the  statutes  above  cited,  but 
on  the  ground  that  it  is  not  a  trust  sanctioned  by  the 
Revised  Statutes,  or  by  previously  existing  law,  and 
is  void  as  too  indefinite. 

By  section  45  of  2  Revised  Statutes  (6  ed.),  1105 
{in.  S.J  727),  uses  and  trusts,  except  as  authorized 
and  modified  in  that  article,  are  abolished. 

It  is  claimed  by  the  counsel  for  the  proponents  that 
the  residuary  clause  disposes  only  of  personalty,  and 
that  the  statute  of  uses  and  trusts  does  not  apply, 
and  that  the  absolute  ownership  of  personalty  is  not 
thereby  unlawfully  suspended;  while  the  counsel  for 
the  contestants  claim  that  if  it  shall  be  held  to  be  a 
disposition  only  of  personalty,  it  attempts  a  suspension 
of  the  absolute  ownership  of  the  personal  property, 
contrary  to  the  statute. 

Section  1  of  2  Reoised  Statutes  (6  ed.),  1167  (  1  R. 
S.y  773),  reads  as  follows :  "  The  absolute  ownership 
of  personal  property  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance,  and  until  the  termination 
of  not  more  than  two  lives  in  being  at  the  date  of  the 
instrument  containing  such  limitation  or  condition,  or, 
if  such  instrument  be  a  will,  for  not  more  than  two 
lives  in  being  at  the  death  of  the  testator." 

There  seems  to  be  no  question  as  to  the  authority 
of  the  several  corporations  named,  to  take  by  devise 
or  bequest  under  their  charters,  and  therefore  it  is 
unnecessary  to  consider  the  force  of  section  3  of  3 
Revised  Statutes  (6  ed.),  58  (2  if.  S.y  57),  above  cited, 
or  whether  the  various  provisions  of  the  will  in  behalf 
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of  said  corporations  dispose  of  personal  or  real  prop- 
erty, though  it  is  entirely  apparent  that  section  3, 
above  stated,  does  not  affect  the  legacies  to  Yale  Col- 
lege or  the  Society  Library,  for  that  section  refers  to 
devises  of  real  estate  only,  and  as  St.  Luke's  Hospital 
was  organized  under  the  act  of  1848,  it  obviously  has 
the  power  to  receive  real  and  personal  property  by 
devise  or  bequest  under  that  act  within  the  limitations 
contained  in  section  6  thereof. 

It  is  quite  clear  that  chapter  360  of  the  Laws  of 
1860  (above  cited)  does  not  affect  the  pro\asions  of 
this  will,  for  the  reason  that  the  testatrix,  when  she 
nfiade  the  same,  had  neither  husband,  wife,  child,  or 
parent ;  but  if  it  did,  there  is  no  evidence  before  me 
to  show  that  the  amount  bequeathed  to  the  corpor- 
ations mentioned  in  the  will,  embraces  more  than 
one-half  of  the  testatrix'  estate,  after  the  payment  of 
her  debts. 

The  next  question  requiring  consideration  is  whether 
the  provisions  of  section  6  of  the  act  of  1848  (above 
recited)  apply  to  any  corporations  except  those 
formed  under  that  act,  or  by  their  charter  made 
subject  to  its  provisions.  The  commencement  of 
section  6  seems,  by  plain  and  unmistakable  language, 
to  confine  the  section  to  corporations  formed  under 
that  act,  and  such  I  understand  to  be  the  effect  of  the 
decision  of  Lefevre  v.  Lefevre  (59  N.  Y.^  434).  In 
that  case,  Allen,  J.  (p.  442),  says :  "  The  intent  was 
to  confer  upon  this  corporation  the  same  capacity  to 
take  by  devise  or  bequest  as  was  by  general  law  for 
the  incorporation  of  benevolent  societies,  &c.,  con- 
ferred upon  corporations  constituted  under  that  act^ 


STEW  YORK,  JANUARY,  1878.  2*1 


IiAWBBNCE  V.  KLLIOTT. 


with  an  added  limitation  to  its  capacity  to  take  and 
hold  real  property."  The  American  Guardian  Society 
referred  to  by  the  learned  judge,  was  created  a 
corporation  by  chapter  244  of  the  Laws  of  1849,  and 
was  empowered  to  purchase  and  hold  real  estate,  and 
to  receive  by  gift  or  devise  in  the  same  manner  and 
subject  to  the  same  restrictions  as  provided  in  the 
general  laws  for  the  incorporation  of  religious  and 
benevolent  associations,  and  to  hold  and  convey  such 
real  estate ;  and  Folger,  J.  (p.  448),  says :  "  The 
charter  of  the  respondent,  the  American  Female 
Guardian  Society,  speaks  in  the  plural  of  restrictions. 
It  refers  to,  and  embodies  all  those,  and  is  the  same  as 
if  this  section  were  written  into  it ;  hence  it  is  affected 
by  that  provision,"  referring  to  the  6th  section  of  the 
act  of  1848  (above  cited). 

It  is  claimed  by  the  learned  counsel  for  the  contest- 
ants that  the  restrictions  contained  in  section  6  are,  in 
principle  and  in  fact,  applicable  to  all  corporations; 
but  it  seems  to  me  to  be  too  plain  for  argument  that 
the  expression,  "such  institutions  or  corporations," 
(about  the  middle  of  the  section)  refers  to  the  corpora- 
tions theretofore  mentioned  at  the  commencement  of 
the  section,  to  wit:  the  corporations /ormcd  under  that 
act,  and  that  it  would  be  a  very  forced  construction  to 
hold  that  it  applied  to  any  other. 

It  is  urged  that  the  mischiefs  to  be  prevented  are 
the  same,  w^hether  the  corporation  be  organized  under 
that  act,  or  otherwise,  but  a  very  obvious  distinction 
occurs  to  my  mind. 

The  act  under  consideration  was  a  general  law,  and 
a  scheme  by  which  without  further  legislation  or  any 
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judicial  supervision,  certain  persons  might  create  a 
corporation,  and  in  order  to  the  proper  protection  of 
the  corporation,  and  the  persons  dealing  with  it,  cer- 
tain restrictions  are  provided  in  the  act,  so  as  to  affect 
all  corporations  created  thereunder;  but  when  the 
legislature  shall  assume  to  create  a  corporation,  the 
reasonable  presumption  is  that  it  will  provide  for  all 
necessary  restrictions  and  limitations  upon  the  power 
and  authority  of  such  corporation,  and  therefore  it 
would  be  unnecessary  to  provide  therefor  in  the 
general  act. 

I  entertain  no  doubt  upon  this  question,  and  am  of 
the  opinion  that  to  bring  any  corporation  within  the 
provisions  and  restrictions  of  the  sixth  section  of  the 
act  of  1848,  it  must  be  shown  that  it  was  formed  under 
that  act,  or  by  legislation  made  subject  thereto ;  I  do 
not  deem  it  therefore  necessary  to  discuss  the  ques- 
tion, whether  Yale  College  as  a  foreign  corporation, 
is  affected  by  the  section  under  consideration. 

The  next  and  more  important  question  is  whether 
the  latter  clause  of  section  6,  providing  that  no  such 
devise,  or  bequest  shall  be  valid  in  any  will,  which 
shall  not  have  been  made  and  executed  at  least  two 
months  before  the  death  of  the  testator,  is  restricted 
to  a  devise  or  bequest  by  a  person  leaving  a  wife,  or 
child,  or  parent,  or  whether  it  is  applicable  to  all 
devises  and  bequests  to  any  corporation  fonned  under 
that  act,  or  made  subject  thereto. 

In  Lefevre  v.  Lefevre  above  cited  it  was  held  that 
chapter  360  of  the  Laws  of  1860  above  quoted,  did 
not  repeal  the  restrictions  of  section  6,  as  to  the  time 
when  the  will  should  be  made   and  executed,  and 
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Folger,  J.,  (p.  448)  says  that  "the  statute  in  question 
makes  three  limitations  and  restrictions  upon  the 
general  capacity  to  take,  conferred  by  the  section ;  the 
one  is  as  valid  and  operative  as  the  others.  One 
restriction  limits  the  quantity  that  may  be  taken ;  one 
the  quantity  that  can  be  given ;  one  the  persons  who 
may  give,  yet  they  all  affect  the  beneficiary,  and  limit 
its  power  of  acquiring  by  devise  or  bequest." 

The  case  of  Lefevre  v.  Lef evre,  (or  any  other  that 
I  have  been  able  to  find),  does  not  determine  the  ques- 
tion now  under  consideration,  for  in  that  case  the 
deceased  left  a  wife  surviving. 

The  sixth  section  under  consideration,  is  not  very 
clearly  framed.  After  the  proviso  that  a  person  leav- 
ing a  wife  &c.,  shall  not  devise  &c.,  to  such  institutions 
or  corporations  more  than  one-fourth  of  the  estate, 
after  payment  of  debts,  it  says :  "  Such  devises  or 
bequests  shall  be  valid  to  the  extent  of  such  one- 
fourth."  The  expression,  "such  devise  or  bequest" 
evidently  refers  to  the  devise  or  bequest  of  a  person 
leaving  a  wife,  or  child,  or  parent,  and  it  should  be 
observed,  that  the  restriction  as  to  the  time  when 
the  will  was  made  and  executed,  forms  a  part  of  the 
same  sentence,  and  follows  the  word  "one-fourth" 
after  a  comma,  while  the  provisions  as  to  the  leaving 
of  a  wife  &c.,  follows  a  semicolon,  and  it  seems  to  me 
that  the  reasonable  as  well  as  the  grammatical  con- 
struction of  the  section  requires  the  latter  limit  to  be 
regarded  as  a  part  of  the  same  sentence,  and  to  refer 
to  a  devise  or  bequest  made  by  a  person  leaving  a  wife, 
or  child,  or  parent,  and  that  in  the  absence  of  such 
wife,  child,  or  parent,  a  person  may  devise  or  bequeath 
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to  any  corporation  formed  under  said  act,  any  real  or 
personal  property,  the  clear  annual  income  of  which 
shall  not  exceed  ^10,000,  without  regard  to  the  time 
of  its  execution. 

The  whole  difficulty  would  have  been  solved  if  after 
the  word  "  any "  in  the  third  line  from  the  bottom  of 
the  section,  the  word  "  such  "  had  been  inserted,  when 
it  would  have  read,  "  and  no  such  devise  or  bequest, 
shall  be  valid  in  any  such  will  which  shall  not  have 
been  made  and  executed  "  &c. 

Judge  Willard,  ( WillarcTs  Eq.^  576),  after  quoting 
the  sixth  section,  uses  this  language.  "This  provision 
was  made  to  guard  against  improvident  testamentary 
dispositions  of  property  by  persons  in  extremis y  in  dero- 
gation of  the  clahns  of  near  relatives,"  and  the  use  of 
the  word  "near"  indicates  that  his  interpretation  of 
the  section  is  conformable  to  that  above  suggested. 

In  Lefevre  v.  Lefevre  so  often  cited,  (p.  449),  Fol- 
ger,  J.,  after  speaking  of  the  act  of  1860,  on  the 
question  of  its  being  a  repeal  of  the  latter  clause  of 
section  6,  of  1848,  says:  "It  permits,  and  makes 
valid,  a  devise  or  bequest  of  one-half  of  the  estate 
after  payment  of  debts,  instead  of  one-fourth.  It  is 
not  inconsistent  with,  or  repugnant  to  these  provis- 
ions, that  still  there  shall  be  no  valid  devise  or 
bequest,  of  more  than  one-half  in  such  case,  unless 
the  will  be  made  more  than  two  months  before  death," 
plainly  indicating  in  the  opinion  of  the  learned  Judge, 
that  one-half  would  be  valid,  though  the  will  were 
made  less  than  two  months  before  the  death. 

I  am  therefore  of  the  opinion  that  the  legacy  to  St. 
Luke's  Hospital,  one  of  the  most  honored  and  valuable 
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charitable  institutions  of  this  city,  is  not  repugnant  to 
the  restrictions  of  section  6,  of  chapter  319  of  the 
Laws  of  1848^  and  is  valid. 

It  may  be  plausibly  said  that  the  improvident  testa- 
mentary dispositions  of  property  by  persons  in  extre- 
misy  in  derogation  of  the  claims  of  relatives  however 
remote,  should  be  guarded  against,  but  the  tendency 
of  our  laws  is  to  untrammel  testamentary  dispositions 
of  property,,  and  while  a  husband,  wife,  parent,  or 
children  have  strong  equitable  claims  to  the  bounty 
of  the  testator,  growing  out  of  the  joint  accumulations 
of  property,  the  gratitude  due  to  the  parents  for 
education  and  maintenance  and  the  affection  naturally 
flowing  to  offspring,  yet  remoter  relatives  seem  to 
have  no  such  persuasive  claims. 

The  final  question  to  be  considered  is  as  to  the 
validity  of  the  residuary  clause,  which  is  as  follows : 

"  All  the  rest,  residue,  and  remainder  of  my  estate, 
I  give  devise,  and  bequeath  to  said  St.  Luke's  Hospital, 
as  a  fund  for  the  burial  of  the  dead,  dying  at  said 
Hospital." 

It  is  claimed  by  the  proponent's  counsel  that  the 
residuary  clause  being  given  "  as  a  fund,"  is  a  bequest 
of  personalty,  but  it  will  be  observed  that  the  execu- 
tors are  not  empowered  or  instructed  to  convert  the 
realty  into  money,  and  if  the  residuum  shall  consist  of 
real  estate,  it  is  quite  obvious  that  the  residuary  clause 
vests  the  title  as  such  in  the  corporation  named,  and 
I  entertain  no  doubt,  that  in  that  case  it  would  vest  as 
realty.  I  have  examined  with  interest  the  very  elab- 
orate argument  of  the  learned  counsel  for  the  con- 
testant Sarah  A.  Lawrence,  upon  the  subject  of  uses 
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and  trusts,  and  the  effect  of  our  statute  abolishing  the 
same,  but  upon  a  careful  consideration  of  this  case,  I 
am  of  the  opinion  that  the  numerous  cases  cited  do 
not  need  to  be  reviewed,  indeed  the  residuary  clause 
of  the  will  under  consideration  devises  and  bequeaths 
the  residue  of  the  testatrix's  estate  directly  and  abso- 
lutely to  the  corporation  of  St.  Luke's  Hospital,  and 
vests  the  same  in  the  corporation,  which  is  the  legal 
and  the  equitable  owner,  subject  nevertheless  to  a 
particular  mode  of  using  it. 

Willard  (  WillarcTs  JSq.y  186),  defines  a  trust  to  be 
a  confidence  reposed  in  one  person  who  is  termed  a 
trustee  for  the  benefit  of  another,  who  is  called  the 
cestui-que-trvst,  and  it  is  a  confidence  respecting  prop- 
erty which  is  held  by  the  former  for  the  benefit  of  the 
latter,  the  legal  estate  being  in  the  trustee,  and  the 
equitable  in  the  ceatui-que-trust 

But  if  it  be  admitted  that  the  residuary  chause 
referred  to  creates  a  trust  estate,  it  seems  to  me  that 
it  is  such  an  estate  as  is  fully  recognized,  and  held 
valid  by  the  legislature. 

In  the  case  of  Holmes  v.  Mead,  (52  N.  F.,  332), 
Allen,  J.,  in  pronouncing  the  opinion  of  the  court, 
says  (p.  338),  referring  to  the  opinion  of  Porter,  J.,  in 
Bascom  v.  Albertson  (34  iV.  J^.,  584),  "  In  that  opin- 
ion, and  the  cases  referred  to  by  the  learned  judge,  it 
is  very  satisfactorily  demonstrated  that  the  system  of 
charitable  uses,  as  recognized  in  England,  has  no 
existence  in  this  State.  The  opinion  of  Judge  Porter 
was  adopted  by  seven  of  the  eight  judges  of  the  court 
who  recognized  the  case  as  a  correct  exposition  of  the 
law  in  this  respect,  and  that  they  are  not  saved  by 
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implication,"  and  (at  page  339),  he  says :  "  The  statute 
abolishes  all  uses  and  trusts,  and  thus  leaves  the 
courts  no  discretion.  All  trusts  except  those  specifi- 
cally saved  are  grouped  together,  and  prohibited. 
The  trusts  retained  are  four  in  number  and  are  active 
trusts  for  special  temporary  purposes  in  the  interest 
of  individuals.  They  do  not  include  perpetual  trusts 
for  charity,  or  for  the  benefit  of  classes,  or  of  corpora- 
tions. It  is  no  answer  to  say  that  the  statute  of  uses 
and  trusts,  relates  to  private  trusts:  for  that  only 
proves  that  the  legislature  did  not  intend  to  permit 
public  and  general  trusts.  In  the  statute  of  wills, 
the  statute  of  uses  and  trusts,  and  the  statutes  against 
perpetuities,  the  legislature  has  efEectually  guarded 
against  abuses  which  have  prevailed  in  other  coun- 
tries, and  has  rendered  it  impossible  to  withdraw  for 
any  length  of  time,  property,  either  real  or  personal, 
to  any  considerable  amount  from  circulation  and  use 
by  the  people  by  putting  it  into  dead  hands,  or  placing 
it  for  indefinite  accumulation.  A  devise  to  a  corpora- 
tion is  prohibited  except  in  cases  where  by  the  law  of 
ite  creation,  or  some  other  law  of  the  State,  the  par- 
ticulcir  corporation  is  authorized  to  take  by  devise; 
and  corporations  can  only  take,  and  hold  property  to 
the  amounts  and  for  the  purposes  prescribed  by  their 
charter,  or  acts  of  incorporation ;  and  to  this  extent 
each  act  of  incorporation  is  a  dispensation  in  favor  of 
the  particular  corporation,  in  respect  of  the  prohibi- 
tions of  the  statute  against  perpetuities.  But  for  this 
dispensation  which  is  in  effect  a  repeal  pro  tanto  of 
the  statute  against  perpetuities,  grants  of  property  to 
charities  or  charitable  corporations  for  their  general 
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purposes,  would  be  incompatible  with  the  statute 
against  perpetuities,  for  the  reason  that  every  such 
grant  implies  that  it  is  to  be  held  in  perpetuity  for  the 
purpose  of  the  grantee,  and  a  sale  or  transfer  would 
only  be  justified  by  special  circumstances." 

This  very  clear  statement  of  the  law  it  seems  to 
me,  relieves  the  question  under  consideration  of  all 
reasonable  doubt.  The  chapter  360,  of  the  Laws  ol 
1860,  prohibits  devises  and  bequests  in  trust,  beyond 
the  amounts  therein  stated,  presupposing  the  validity 
of  devises  in  trust  within  that  limit. 

I  have  reached  the  conclusion  that  the  Charter  of 
St.  Luke's  Hospital,  empowers  it  to  receive  and  hold 
property  by  devise  and  bequest,  and  so  far,  in  the 
language  of  Allen,  J.,  above  cited,  it  is  a  dispensation 
by  the  Legislature  in  effect  repealing,  pro  tantOy  the 
statutes  against  perpetuities  \  and  this  conclusion  does 
no  violence  to  the  purposes  of  the  statute  abolishing 
uses  and  trusts,  because  by  the  act  of  1848,  the 
legislature  has  rendered  it  impossible  to  withdraw  for 
any  length  of  time,  property  either  real  or  personal, 
to  any  considerable  amount,  from  circulation  and  use, 
by  providing  that  such  corporation  shall  not  receive, 
by  devise  or  bequest,  property  where  the  clear  annual 
income  shall  exceed  $10,000,  and  in  certain  cases 
imposing  further  restrictions. 

It  may  be  said  that  this  conclusion  affords  a  good 
reason  for  the  construction  of  section  6,  of  the  Laws 
of  1848,  claimed  for  it  by  the  contestant's  counsel, — 
that  that  section  was  intended  to  apply  to  all  corpo- 
rations in  this  State,  whether  incorporated  before  the 
act  of  1848,  under  that  act,  or  by  special  legislation; 


NEW  YORK,  FEBRUARY,  1878.  249 


WELLEB  r.   SUOOETT. 


but  it  seems  to  me  that  a  sufficient  answer  to  that 
objection  is,  that  by  the  language  of  the  act,  it  is  con- 
fined in  ifc?  effect,  to  corporations  created  thereunder, 
and  to  enhirge  it  by  construction  would  amount  to 
unwarrantable  judicial  legislation. 

I  am  of  the  opinion  that  the  instrument  propounded 
as  the  last  will  and  testament  of  Mary  M.  Keese,  was 
executed  according  to  the  requirements  of  our  stat- 
utes, and  that  she  was  of  sound  and  disposing  mind 
and  memory,  and  free  from  undue  influence  when  she 
so  executed  it. 

I  am  of  the  opinion  that  all  its  provisions  are  valid, 
and  that  the  several  corporations  named  as  legatees 
therein,  are  empowered  to  take  and  hold  the  money 
and  property  therein  devised  and  bequeathed,  and 
that  the  will  should  be  admitted  to  probate.  • 


<*••» 


New  York  County.  — HON.  D.  C.  CALVIN,  Surrogate.— 

February,  1878. 

Weller  v.  Suggett. 

In  the  matter  of  the  estate  of  Thomas  Suggett, 

deceased. 

The  committee  of  a  legatee,  who  had  been  adjudged  a  lunatic,  by  default, 
in  the  court  of  another  state,  which  had  thereupon  appointed  the 
committee,  sought  to  represent  such  legatee,  on  the  final  accounting  of 
the  executor,  and  claimed  to  be  entitled  to  receive  the  legatee's  share 
of  the  estate.  Held,  thi^t  such  committee  could  not  intervene  on  the 
accounting,  and  had  no  standing  in  court  by  virtue  of  his  foreign 
appointment. 

Frederick  Marz,  the  executor,  filed  his  petition  for 
a  final  accounting,  and  sought  to  make  Thomas  Suggett 
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and  Charles  Henry  Suggett,  parties  thereto,  as  the 
sole  legatees  under  the  will. 

On  the  return  day,  Charles  B.  Weller,  of  Desmoines 
County,  Iowa,  appeared  by  attorney,  setting  forth 
that  Charles  H.  Suggett  was  a  lunatic,  and  that  he 
had  been  appointed  his  guardian,  and  demanded  that 
his  share  of  the  estate  be  paid  to  him  as  such. 

Annexed  to  the  guardian's  petition,  was  a  certified 
copy  of  his  appointment  as  guardian  of  the  legatee, 
who  had  been  adjudged  a  lunatic  by  default. 

On  the  objection  of  the  executor,  it  was  determined 
that  such  foreign  guardian  had  no  right  to  intervene 
in  this  court  as  the  representative  of  the  alleged 
lunatic.  Subsequent  thereto,  upon  application  of  the 
guardian's  counsel,  a  re-argument  w^as  had,  after  which 
the  alleged  lunatic  appeared  before  the  court  and 
filed  a  petition  setting  forth  that  he  was  unaware  of 
the  proceedings  pending  in  this  court,  and  the  appli- 
cation of  Weller  as  guardian ; —  that  he  received  no 
notice  thereof,  and  was  of  sound  mind,  and  objected 
to  Weller  s  appearance ;  and  demanded  that  the  share 
payable  to  him,  should  be  paid  him  personally. 

The  executor  desires  to  file  his  account,  but  awaits 
the  determination  of  the  question  respecting  the 
authority  of  the  so  called  guardian  to  intervene. 

C.  K.  Corliss /or  legatee. 

Andrew  Gilhooly,  for  the  guardian. 

Alfred  Erlbe,  far  the  executor. 

The  Surrogate.  —  The  only  questions  requiring 
consideration  are : 

Firsty  Whether  the  so  called  guardian,  by  virtue 
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of  his  alleged  appointment  in  Iowa,  is  entitled  to 
intervene  in  behalf  of  the  alleged  lunatic,  under  the 
circumstances  of  this  case. 

Secondj  Whether  on  the  accounting,  the  fund  be- 
longing to  the  alleged  lunatic  should  be  paid  to  him 
in  defiance  of  the  pretended  claim  of  his  guardian,  in 
case  it  shall  be  held  that  he  has  no  right  to  intervene. 
But  the  latter  question  does  not  necessarily  arise  at 
this  time,  and  should  await  the  entry  of  the  decree  to 
be  made  on  the  accounting. 

On  the  former  hearing,  I  held  under  the  authority 
of  Matter  of  Neally,  (26  How.  Fr.,  402),  that  the 
guardian  could  not  be  recognized  by  our  courts  on  his 
application  for  the  property  belonging  to  the  lunatic 
in  this  State.  But  it  is  claimed  by  the  counsel  for 
such  guardian  that  the  case  cited  is  not  the  law  of 
this  State,  and  he  seeks  to  draw  a  distinction  between 
the  case  of  the  guardian  of  an  infant  and  the  commit- 
tee of  a  lunatic,  upon  the  authority  of  Morrison's  case, 
in  the  House  of  Lords,  (cited  in  1  S,  Blackstone,  677), 
where  it  is  stated  that  Morrison  was  a  lunatic,  who 
removed  into  Scotland,  and  his  committee  instituted 
suit  there,  but  the  court  in  Scotland  held  that  they 
could  not  maintain  the  action,  and  then  proceeds  to 
state  the  reasons  against  that  decision  in  the  appel- 
lant's pretended  case ;  but  in  1  Kay  &  Johnson,  283,  that 
case  is  stated  as  that  the  committee  brought  an  action 
to  recover  personal  estate  of  the  lunatic,  which  the 
court  decided  against,  but  on  appeal  the  House  of 
Lords  reversed  the  decision.  Wood,  V.  C.  held  in  the 
case  of  Scott  v.  Bentley  (i6.)'  ^^^^  *^^  curator  bonis 
duly  appointed  in  Scotland  to  a  person  found  lunatic 
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there,  can  recover  and  give  discharge  of  personal  prop- 
erty of  the  lunatic  in  England,  also  that  the  assignees  of 
a  bankrupt  can  recover  the  property  of  a  bankrupt  out 
of  the  jurisdiction;  that  executors  and  administrators 
have  no  such  right,  because  the  jurisdiction  of  the 
Prerogative  Courts  does  not  extend  beyond  their 
respective  provinces,  and  that  the  authority  of  guar- 
dians in  England  in  this  respect  was  doubtful.  In 
discussing  the  right  of  the  guardian,  he  says:  that 
"  there  was  considerable  difference  between  guardians 
who  were  present,  upon  the  subject;  but  the  main 
point  decided  was,  that  of  the  right  over  infants  when 
within  the  jurisdiction,  but  Lord  Lyndhurst  found 
that  the  guardians  had  no  such  right;*'  Lord  Cotten- 
ham  had  said  they  had  no  right  of  suing  for  the 
infant's  property  in  this  country,  and  then  states  the 
distinction  as  to  executors  and  administrators;  and 
says  that  the  case  is  more  analogous  to  the  law  of 
bankruptcy,  where  the  Acts  of  Parliament  vest  the 
right  to  a  bankrupt's  property  in  the  assignee,  and  he 
is  allowed  to  sue  in  the  Scottish  courts,  to  recover 
property  of  the  bankrupt  in  that  country,  and  that  he 
could  not  see  why  the  order  of  a  court  of  competent 
jurisdiction  should  not  have  the  same  effect  as  the 
bankrupt  acts  for  this  purpose. 

The  case  of  Morrison  seems  never  to  have  been 
reported,  and  some  confusion  has  arisen  when  it  has 
been  cited. 

Story  on  the  Conflict  of  LdwSy  (§  499,)  recognizes 
that  case  as  authority  for  the  principle  that  an 
English  guardian  could  institute  a  suit  for  the  per- 
sonal property  of   his  ward   in  Scotland,  upon   the 
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ground  that  administration  of  his  personal  estate 
granted  by  the  usual  authority  where  he  resided, 
must  be  taken  to  be  everywhere  of  equal  force  with  a 
voluntary  assignment  by  himself.  He  states  that  the 
Courts  of  Scotland  decided  the  other  way,  but  that  it 
did  not  distinctly  appear  whether  it  had  been  acted 
upon  in  England,  and  then  the  learned  author  uses 
this  language :  "  It  has  certainly  never  received  any 
sanction  in  America  in  the  States  acting  under  the 
jurisprudence  of  the  common  law.  The  right  and 
the  power  of  guardians  are  considered  strictly  local, 
and  not  as  entitling  them  to  exercise  any  authority 
over  the  person  or  the  property  of  their  wards  in 
other  States,  upon  the  same  general  reasoning  and 
policy  which  have  circumscribed  the  rights  and  au- 
thorities of  executors  or  administrators." 

In  Morrell  v.  Dickey,  (1  Johns,  Ch.,  153),  it  is  held 
that  the  guardian  of  an  infant  appointed  in  another 
State,  is  not  entitled  to  receive  from  the  administra- 
tors here,  the  legacy  or  portion  of  the  infant,  and  the 
Chancellor  (p.  155)  after  stating  that  it  was  well 
settled  that  our  cburts  would  not  take  notice  of  letters 
testamentary  or  administration  granted  abroad,  or  out 
of  the  State,  and  that  they  gave  no  authority  to  sue 
here,  says :  "  This  case  is  within  the  reason  of  that 
rule,  and  the  securities  taken  in  the  Orphan's  Court  of 
Philadelphia  may  not  be  adequate  to  reach  property 
within  this  State.  This  court  must  judge  itself,  of  the 
securities,  before  it  directs  the  payment  of  the  infant's 


monev." 


In  McLoskey  v.  Reid  (4  Bradf.j  334),  it  was  held 
that  foreign  guardians  had  no  extra-territorial  author- 
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ity,  and  letters  of  foreign  guardianship  afforded  no 
title  within  this  State. 

Notwithstanding  the  distinction  which  the  counsel 
for  the  alleged  guardian  or  committee  seeks  to  draw 
between  the  authority  of  a  guardian,  and  the  com- 
mittee of  a  lunatic,  I  am  unable  to  perceive  any  sub- 
stantial difference ;  and  it  seems  to  me  that  if  the 
guardian  of  an  infant  appointed  in  another  State  can- 
not be  recognized  as  such  for  the  purpose  of  recover- 
ing the  property  of  his  ward,  because  the  security 
given  in  the  State  where  he  was  appointed  might  be 
inadequate  to  the  property  sought  to  be  recovered 
here ;  the  same  principle  is  involved  in  the  case  of  a 
foreign  committee  whose  securities  may  be  inadequate 
to  the  propertj^  sought  to  be  recovered  here ;  and  that 
doctrine  is  based  upon  the  insecurity  and  impropriety 
of  allowing  such  committee  to  recover  the  property  of 
his  ward,  and  not  because  in  a  particular  instance  the 
security  may  be  ample  or  the  debts  of  the  lunatic 
insignificant. 

It  is  held  to  be  the  duty  of  our  courts  to  protect  the 
property,  and  not  to  part  with  it  except  upon  ample 
security;  and  another  reason  might  well  be  given  that 
so  far  as  creditors  are  concerned  they  should  not  be 
turned  over  to  the  personal  liability  of  the  committee 
or  his  sureties  in  a  foreign  State,  but  it  is  the  duty  of 
our  courts  to  so  administer  the  laws  as  to  protect 
creditors  within  our  jurisdiction. 

This  principle  is  more  particularly  applicable  to  the 
case  of  a  lunatic  who  probably  may  owe  debts,  while 
the  infant,  by  reason  of  his  infancy,  would  be  unlikely 
to  be  indebted. 
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In  the  Matter  of  Perkins  (2  Johns.  (Jh.y  124),  the 
lunatic  had  been  found  such  by  inquisition  in  Massa- 
chusetts, and  the  petitioner  had  by  the  competent 
authority  of  that  State  been  appointed  guardian  of 
the  person  and  estate  of  the  lunatic,  and  prayed  in 
this  State  that  certain  real  estate  belonging  to  the 
lunatic  might  be  sold  for  his  expenses  and  mainten- 
ance. The  Chancellor  held  that  it  was  necessary  that 
a  commission  issue  here ;  that  the  inquisition  abroad 
was  not  sufficient  to  authorize  a  sale;  and  that  the 
inquisition  might  be  a  sufficient  ground  to  warrant  an 
inquisition  here,  or  at  least  sufficient  to  warrant  the 
issuing  of  a  commission. 

In  the  Matter  of  Taylor,  (9  Paige,  611),  it  appeared 
that  the  lunatic  resided  in  Connecticut  where  he  had 
a  committee  of  his  person  and  estate.  It  was  held 
that  no  committee  of  his  person  would  be  appointed 
here,  nor  any  provision  for  his  support  be  made  out  of 
his  property  in  this  State,  until  that  in  the  hands  of 
his  committee  was  exhausted,  but  the  committee  of  his 
estate  here  was  authorized  to  make  such  further  pro- 
vision for  his  support  as  they  should  think  necessary, 
whenever  they  should  become  satisfied  that  the  estate 
in  the  hands  of  the  committee  in  Connecticut  had 
been  exhausted. 

In  that  case  the  necessity  of  appointing  a  committee 
here  in  respect  to  property  in  this  State,  and  his  exclu- 
sive control  over  it,  seems  to  have  been  fully  recog- 
nized. 

The  case  of  Neally,  above  stated,  seems  to  be  sus- 
tained by  the  reasoning  above  suggested,  as  well  as 
by  the  authorities,  and  I  can  see  no  reason  why  I 
should  either  disregard  its  conclusions  or  authority. 
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I  have  not  regarded  the  English  learning  upon  the 
subject  of  the  different  sources  of  authority  in  cases 
•where  the  guardians  of  an  infant  and  the  commit- 
tee of  a  lunatic  are  concerned.  While  there  may  be 
a  reason  for  the  distinction  recognized  in  the  case  of 
Morrison,  and  in  JEx  parte  Fitzgerald  (2  Sch.  &  Lefr.^ 
438,)  under  the  English  system,  I  am  unable  to  per- 
ceive any  substantial  difference  growing  out  of  the 
authority  of  our  courts  over  infants  and  lunatics ;  the 
power  to  appoint  resides  primarily  in  the  Supreme 
Court  in  Equity. 

It  is  urged  that  upon  the  ground  of  comity  between 
the  States,  the  committee  in  this  case  should  be  recog- 
nized as  having  authority  over  the  lunatic's  property 
here,  bj^  virtue  of  his  Iowa  appointment,  because  that 
principle  of  comity  will  be  always  recognized  in  cases 
where  the  prior  rights  of  domestic  creditors  and  claim- 
ants are  not  involved,  and  it  is  alleged  they  are  not 
in  this  case.  But  if  I  rightly  understand  the  rule 
which  excludes  foreign  executors,  administrators,  and 
guardians  from  invoking  the  aid  of  our  courts  in 
recovering  the  estate  of  a  testator,  intestate  or  infant, 
it  is  not  that  in  all  cases  domestic  creditors  and  claim- 
ants have  a  superior  claim,  but  because  thej'^  are  liable 
to  have,  and  because  our  courts  owe  a  duty  to  the 
infant  to  see  that  the  security  shall  be  adequate,  and 
he  w^ho  takes  the  property  shall  be  answerable  to  our 
courts,  and  it  is  the  policy  of  the  law  as  administered 
in  this  State  to  provide  against  any  unjust  interference 
with  the  rights  of  local  claimants,  and  our  courts 
never  relax  that  rule  because  in  a  particular  instance 
there  may  be  no  such  claimants. 
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I  am  of  the  opiiuon  that  the  so  CQ^lIed  guardian  o£ 
the  alleged  lunatic  has  no  right  to  interfere  in  this 
proceeding  as  representing  such  lunatic  by  virtue  of 
his  foreign  appointment,  and  that  his  petition  should 
therefore  be  dismissed. 

Ordered  accordingly. 


<•••> 


New  Tobk  County.— HON  D.  C.  CALVIN,  Suhbooate.— 

February,  1878. 

Matteb  of  Jones. 
In  the  matter  of  the  estate  of  Thomas  Jonies,  deceased. 

An  administrator,  by  virtne  of  his  appotntment  In  another  state,  without 
taldng  out  letters  here,  applied  to  receive  a  legacy  which  had  been  paid 
Into  court  for  the  benefit  of  his  intestate.  J9eZd,  that  while  his  repre- 
sentative character  might  protect  one  turning  over  the  property  of  the 
Intestate  to  him,  in  another  state  than  that  In  which  he  was  appointed, 
he  had  no  standing  to  invoke  the  aid  of  the  court  by  its  order,  in 
acquiring  possession  of  such  property. 

Thomas  Duffy,  the  administrator  of  the  estate  of 
Fanny  Jones,  deceased,  stated  in  his  petition  that  the 
testator,  Thomas  Jones,  by  his  will,  duly  proved  in 
this  court,  bequeathed  one-fifth  of  his  personal  prop*> 
erty  to  Fanny,  Ellen,  and  Annie  Jones,  children  of  his 
deceased  son,  Patrick ;  and  that  on  the  20th  March^ 
1873,  the  executor,  on  settlement  of  his  accounts, 
deposited  with  the  Surrogate  of  New  York  $1,233.82, 
as  the  portion  belonging  to  said  Fanny,  Ellen,  and 
Annie,  and  there  now  remained  so  deposited  |4 11.27, 
with  interest,  belonging  to  said  Fanny,  who  died  in 
1876,  about  twelve  years  of  age;  and  that  on  the 
12th  day  of  January,  1878,  the  petitioner  was 
17 
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appointed  administrator  of  her  estate  by  the  probate 
court  of  Butler  County,  California,  where  said  Fanny 
was  domiciled  at  the  time  of  her  death;  that  the 
intestate's  estate  is  so  small  that  it  would  be  a  burden 
to  take  out  ancillary  letters  in  this  State,  and  prays 
that  the  sum  so  deposited  be  paid  to  the  petitioner 
without  further  proceedings. 

Jacob  A.  Gbobs,  for  tJie  petitioner. 
WmoATB  A  CTTLLBJXf  foT  the  exectUoT. 

The  SuRRoaATE. — It  is  the  well  settled  law  of  this 
State  that  an  executor  or  administrator  appointed  in 
another  state  has  not,  as  such,  any  authority  beyond 
the  sovereignty,  by  virtue  of  whose  laws  he  was 
appointed.  (Parsons  v.  Lyman,  20  If.  JT.,  103);  and 
may  not  sue  in  the  court  of  another  state  which  had 
not  given  him  letters  of  administration.  (Matter  of 
Butler,  38  N.  T.j  397;  Petersen  v.  Chemical  Bank, 
32  N.  r.,  21.) 

Although  these  cases  seem  to  recognize  the  fact 
that,  by  virtue  of  their  foreign  appointment,  they 
obtain  the  right  to  all  the  personal  assets  of  the 
deceased,  and  hold  substantially  that  the  delivery  of 
such  assets  will  protect  the  party  so  delivering  in  a 
foreign  state,  yet  the  petitioner  in  this  case  is  a 
foreign  administrator,  and  presents  himself  as  a 
suitor,  asking  for  the  intervention  and  authority  of 
this  court,  by  its  order,  to  receive  the  assets  now 
deposited  in  this  office.  It  is  quite  likely  that  this 
court  would  be  protected  if  it  voluntarily  delivered 
such  assets  to  the  petitioner,  and  yet  the  petition 
seems  to  invoke  a  palpable  departure  from  the  well 
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settled  rule  established  for  wise  reasons,  which  are 
not  necessary  to  be  repeated  here.  By  virtue  of  his 
foreign  appointment,  he  has  no  standing  in  this  court, 
but  in  order  to  invoke  its  jurisdiction,  must  take  out 
letters  here. 

This  being  the  general  rule,  a  general  departure 
from  it  would  produce  great  injustice  to  the  rights 
of  local  creditors,  and  possibly  to  the  beneficiaries 
themselves,  as  this  court  is  not  in  possession  of  the 
facts  in  respect  to  the  extent  and  sufficiency  of  the 
sureties  furnished  in  California.  A  departure  from 
the  uniform  practice  in  such  a  case  would  not  only 
establish  a  dangerous  precedent,  but  possibly  jeopard- 
ize the  estate  in  question. 

For  these  reasons,  I  feel  constrained  to  deny  the 
prayer  of  the  petition. 

Ordered  accordingly. 


<^«»» 


Nbw  York  Coukty.— HON,  D.  a  CALVIN,  Surbogatb.-^ 

February,  1878. 

Matter  of  Taylor. 

In  the  matter  of  the  estate  of  Archibald  Taylor, 

deceased. 

Since  the  enactment  of  Chapter  206,  of  the  Laws  of  1877,  letters  testamen- 
tary should  not  issue  to  a  non-resident  alien  though  appointed  guardian 
by  wilL 

The  deceased  was  a  resident  of  this  city,  and  left 
an  infant,  who  is  now  six  years  old,  and  appointed  by 
his  will  a  brother  and  sister  guardians  of  said  infant^ 
who  are  now  non-resident  aliens  in  Ireland. 
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Tbe  testsMnenttxy  gnardians  applied  for  letters 
testamentary,  pursuant  to  chapter  206,  section  4,  (A 
the  Laws  of  1877  (p.  224).  It  was  elaimed  by  them 
that  letters  should  be  issued  to  them  upon  theijr 
qualifying  under  that  act,  on  the  ground  thajt  their 
authority  is  derived  from  the  testamentary  instru- 
ment, subject  only  ta  that  requirement 

The  SuBfioaATs. — Prior  to  the  act  of  1877  (above 
cited)  it  was  doubtless  true  that  &  testamentary 
guardian's  authority  was  complete  as  derived  from 
the  will;  but  inasmuch  as  testamentary  guardians^ 
when  called  upon  to  account  in  respect  to  their 
ward's  estate,  frequently  denied  that  they  had  ever 
assumed  the  trust,  and  there  was  great  difficulty  in 
reaching  such  testamentary  guardians  in  the  interetst 
of  their  wards,  and  there  was  no  provision  by 
which  they  could  be  required,  in  a  proper  case,  to 
give  security,  the  enactment  above  mentioned,  was 
suggested.  It  seems  to  me  that  to  grant  letters  to 
the  petitioners,  without  security,  would  be  to  encoua*- 
ter  most  of  the  difficulties,  to  remedy  which  that  act 
was  passed. 

The  same  argument  might  be  used  in  respect  to 
executors,  for  executors  derive  all  their  interest  from 
the  will  itself,  and  the  property  of  the  deceased  vests 
in  him  from  the  moment  of  the  testator's  death  (1 
Williams  on  Executors^  238),  though  the  probate  is 
necessarj'^  as  authenticated-  evidence  of  such  title. 

By  3  Meoifsed  Statutes^  73  (6  ed.),  section  3  (2  M. 
S.y  69),  a  non-resident  alien  is  declared  incompetent 
to  serve  as  on  executor,  and  it  seems  tO'  me  that  this 
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provision  of  the  statute  is  clearly  indicaiire  of  the 
sense  of  the  legislature  in  kindred  matters. 

The  act  of  1877  provides  that,  within  the  time 
specified,  a  testamentary  guardian,  on  his  qualifying, 
shall  receive  letters  of  guardianship,  and  the  same  act 
makes  provision  for  objections  being  filed  against  the 
granting  of  such  letters,  and  that  the  same  proceedings 
may  be  had  as  are  prescribed  by  law,  where  objections 
are  filed  against  the  issuing  of  letters  testamentary; 
and  it  seems  to  me  that  the  authority  over  the  person 
or  estate  of  the  minor,  which  is  sought  under  the 
letters,  should  not  be  conferred  until  the  petitioner 
has  placed  himself  in  such  a  position  as  would  enable 
this  court  to  call  him  to  an  account  in  respect  to  his 
trust,  to  compel  him  to  give  security  or  remove 
him  according  to  our  statute.  It  is  evident  that  it 
would  be  practically  impossible,  in  cases  where  a 
non-resident  alien  should  be  permitted,  by  virtue  of 
letters  of  guardianship  issued  by  this  court,  to  take 
possession  of  the  ward's  property,  to  call  him  to 
account  in  respect  to  it,  or  in  any  way  secure  it  to 
the  ward,  because  he  might  instantly  remove  the 
property  out  of  the  jurisdiction  of  this  court,  and  set 
our  authority  at  defiance. 

Protection  might  perhaps  be  secured  to  the  ward 
by  demanding  security,  but  when  the  guardian  is  an 
alien  and  non-resident,  without  the  jurisdiction  of  this 
eourt,  considerable  embarrassment  certainly  would 
arise  in  obtaining  such  jurisdiction  as  would  enable 
this  court  to  make  a  decree,  and  take  such  proceed- 
ings as  would  entitle  the  ward  to  a  suit  against  the 
guardian's  sureties  here. 


262         CASES   IN  THE  SURROGATES'  COURTS. 

GOUBAUD  «•  OOUBiLUD. 

If  this  court  owes  any  duty  to  the  infant  in  question, 
by  reason  of  the  infant's  property  being  within  its 
jurisdiction,  as  it  obviously  does,  it  should  see  to  it 
that  such  property  is  not  parted  with,  except  upon 
reasonable  security,  and  to  a  party  readily  amenable 
to  the  authority  of  this  court. 

Upon  the  best  consideration  I  am  able  to  give  the 
subject,  I  am  of  the  opinion  that  the  issuing  of  letters 
of  guardianship  to  a  non-resident  alien  is  contrary  to 
the  spirit  of  our  statute,  and  would  render  nugatory 
the  act  of  1877>  above  cited,  passed  for  the  protection 
of  the  rights  of  infants  in  this  court.  The  petition 
should  therefore  be  denied. 

Ordered  accordingly. 


fm  » 


New  Yobk  Coukty.— HON.  D.  C.  CALVIN,  Sitrbogatb*— 

February,  1878. 

GOURAUD  V.  GOURAUD. 

• 

In  the  matter  of  the  probate  of  the  last  will  and  tes- 
tament of  Trust  Felix  Gouraud,  deceased. 

The  contestant,  on  the  probate  of  a  will,  o£fered  in  evidence  a  decree  in  a 
divorce  Buit  in  favor  of  his  mother  and  against  the  testator,  which 
adjudged  their  marriage  valid  and  gave  the  former  a  divorce,  and 
which  was  made  before  the  marriage  of  the  executrix  and  legatee  to 
the  testator,  in  order  to  establish  a  valid  marriage  between  his  mother 
and  the  testator,  and  his  consequent  right  as  heir-at-law  and  next-of- 
kin.  Heldj  that  the  executrix  and  legatee  not  being  privy  to  that 
decree,  it  was  not  evidence  against  her  for  the  purpose  for  which  it 
was  offered. 

The  contestant,  Andreas  H.  Gouraud,  claimed  to  be 
the  legitimate  son  of  the  decedent  by  a  former  wife^ 
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which  fact  was  disputed  by  the  proponent,  who  denied 
his  status  as  heir  and  next-of-kin. 

After  the  proponent  had  rested,  the  contestant's 
counsel  offered  in  evidence  a  judgment  record  in  an 
action  brought  by  decedent's  former  wife,  the  mother 
of  the  contestant,  against  the  decedent  for  a  divorce, 
in  which  the  defendant  therein  denied  the  marriage, 
and  in  which  a  decree  was  entered  adjudging  the 
validity  of  such  marriage  and  granting  a  divorce  on 
the  ground  of  adultery  of  the  decedent  with  the 
proponent  and  legatee  whom  he  afterwards  married, 
and  with  whom  he  cohabited  at  the  time  of  his 
decease.  The  decree  is  offered  to  show  the  validity 
of  the  former  marriage,  and  the  consequent  legitimacy 
of  the  contestant. 

The  record  is  objected  to  on  the  ground  that  the 
adjudication  of  the  marriage,  being  between  other 
parties,  is  not  binding  upon  the  proponent,  who  was 
not  a  party  thereto,  either  as  a  privy  or  in  respect  to 
the  status  of  the  parties. 

Emot,  Bubnett  ft  HAJCHOirD,  for  tht  conteatonf^ 
J.  H.  Choatb  imd  W.  H.  Wabino,  for  the  proponent 

The  Surrogate.  —  The  general  rule  is  that  a  party 
is  not  concluded  by  a  judgment  in  a  prior  suit  or 
prosecution,  where,  from  the  nature  or  course  of  the 
proceedings,  he  could  not  avail  himself  of  the  same 
means  of  defense,  or  of  redress,  which  are  open  to  him 
in  the  second  suit.     (1  Greeid.  Ev.j  §  524.) 

An  apparent  exception  to  this  rule  is  decisions  of 
other   courts  directly  upon    the   personal  status  or 
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relation  of  the  party,  such  as  marriage,  divorce, 
hastardy,  settlement  and  the  like,  which  are  binding 
upon  all,  upon  the  ground  of  public  policy  and  con- 
venience; that  the  domestic  and  social  relations  of 
every  member  of  the  community  should  be  clearly 
defined  and  conclusively  settled. 

In  Burlen  v.  Shannon  (3  Gray,  887)  the  plaintiff 
sued  the  husband  for  the  board  of  his  wife,  and  the 
defendant  gave  in  evidence  a  decree  in  an  action 
brought  by  the  wife  against  the  husband  for  a  limited 
divorce  for  extreme  cruelty,  denying  the  divorce,  and 
claimed  that  it  was  a  bar  to  any  consideration  of  the 
question  of  cruelty  passed  upon  in  that  decree,  when 
offered  by  the  plaintiff  in  the  action  for  the  board. 
The  judge  ruled  that  the  decree  was  not  a  bar,  and 
admitted  the  evidence,  and  reserved  the  case  for 
consideration  by  the  full  court. 

Shaw,  C.  J.,  writing  the  opinion  of  the  court,  held 
that  the  court  below  was  right,  because  the  former 
decree  was  not  between  the  same  parties,  and,  as  I 
understand  the  reasoning  of  the  court,  because  the 
same  question  was  not  involved ;  that  extreme  cruelty 
was  the  question  at  issue  in  the  case  wherein  the 
decree  was  entered,  but  that  in  an  action  brought  for 
board  of  the  wife,  his  right  to  recover  for  necessaries 
furnished  the  wife  was  dependent  upon  her  ill  treat- 
ment and  neglect  by  the  husband,  and  his  failure  to 
provide  for  her,  by  which  she  was  compelled  to  leaoe 
his  house  and  seek  the  supply  of  her  necessaries 
elseiohere.  In  other  words,  neither  issue  was  involved, 
and  the  status  of  the  parties,  to  wit:  their  marriage, 
Was  conceded  in  both,  and  hence  what  is  said  by  the 
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learned  judge  upon  the  subject  of  the  conclusive 
character  of  a  decree  establishing  the  atatiis  of  the 
parties  is  clearly  obiter ^  and  entitled  to  just  such 
consideration  as  the  soundness  of  his  reasoning 
justifies. 

The  learned  judge  (p.  889)  said,  in  defining  the  term 
stahuf  of  the  parties,  that  a  decree  divorcing  husband 
and  wife  would  be  conclusive  that  they  are  divorced 
in  all  courts,  as  adjudging  a  marriage  void,  or  valid, 
would  be  conclusive  everywhere  (that  is  as  to  its 
validity  or  invalidity).  So  if  a  marriage  be  alleged 
by  one  and  denied  by  the  other,  the  adjudication 
would  be  conclusive  (that  is,  as  to  the  fact  of  the 
marriage  or  non-marriage);  that  the  legal  social 
relation  and  condition  of  the  parties  as  being  husband 
and  wife,  or  otherwise,  and  divorced,  or  otherwise,  is 
what  is  understood  by  the  term  status;  that  the 
decree  did  not  establish  the  relation  of  the  husband 
and  wife,  but  recognized  and  presupposed  that 
relation,  and  no  change  of  the  status  was  a£Pected 
thereby. 

It  is  not  necessary  to  cite  authorities  to  establish 
the  general  principle  that  no  person  can  be  affected 
by  any  judicial  determination,  to  which  he  was  not  a 
party  or  privy,  and  the  determination  of  the  admissi- 
bility of  ihe  record  offered  must  depend  upon  the 
enquiry  whether  the  legality  of  the  former  marriage, 
as  the  status  of  the  parties,  was  established  by  the 
decree,  or  whether  the  parties  objecting  to  its  admis- 
sibility are  privies  as  to  said  decree. 

The  sentence  of  divorce,  or  of  nullity,  is  binding 
upon  all  tribunals    in    all    proceedings,   direct  and 
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collateral,  whether  between  the  same  parties  and 
their  privies,  or  between  strangers ;  but  the  sentence, 
to  have  this  effect,  must  be  a  direct  adjudication  upon 
the  specific  fact  of  the  marriage,  or  its  dissolution,  and 
the  finding  which  would  be  inferred  argumentatively, 
would  be  attended  with  no  such  consequence.  (2 
Bishop  on  Marriage  and  Divorce^  §  754.)  And  in 
the  next  section  (id.,  §  755)  it  is  said  to  be  an 
adjudication  about  matters  of  matrimonial  status, 
which,  of  necessity,  binds  the  world,  like  the  act  of 
parties  by  which  this  status  is  originally  assumed, 
and  that  this  is  the  case  in  respect  to  whatever  rests 
upon  the  status  itself,  but  that  there  may  be  collateral 
rights  and  interests  which  would  depend  upon  a  dif- 
ferent principle. 

Freeman  on  Judgments  (§  313)  says  that  a  sentence 
of  divorce  necessarily  affirms  the  marriage;  no  pro- 
ceedings can  afterwards  be  had  to  declare  the 
marriage  void  ab  initio ;  that  the  decree  of  divorce, 
as  it  affects  the  status  of  the  parties,  is  binding  on  the 
world;  but  except  in  relation  to  the  status  of  the 
parties,  and  subject  to  the  usual  rule  that  the  estop* 
pels  must  be  mutual,  it  does  not  conclude  third 
persons  in  reference  to  facts  which  it  necessarily 
affirms  or  denies. 

In  Maine,  it  is  held  that  a  divorce  procured  by  one 
of  two  spouses  is  no  bar  to  an  action  for  divorce, 
subsequently  brought  by  the  other.  (Stilphen  v. 
Houdlette,  60  Maine,  477.) 

But  inasmuch  as  the  issue  was  distinctly  raised  in 
the  action  of  divorce,  whether  the  marriage  had  been 
qpntracted  between  the  parties  thereto,  and  the  judg* 
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ment  decided  that  such  marriage  did  exist,  it  is 
claimed  to  be,  within  the  language  of  section  754  of 
Bishop  on  Marnage  and  Divorce,  ii  direct  adjudication 
upon  the  specific  fact  of  the  marriage. 

It  is  also  claimed  that  the  proponent  is  privy  to  the 
deceased,  and  therefore  conclusively  bound  by  the 
decree  offered. 

Bouvier  defines  "privies**  to  be  persons  who  are 
parties  to,  or  have  an  interest  in,  any  action  or  thing, 
or  any  relation  to  another ;  that  they  are  of  several 
kinds— privies  in  blood,  as  heir  and  ancestor;  privies 
in  representation,  as  the  executor  or  administrator  to 
the  deceased ;  privies  in  estate,  as  the  relation  between 
donor  and  donee,  lessor  and  lessee ;  privies  in  respect 
to  contracts;  and  privies  on  account  of  estate  and 
contract  together. 

Though  some  of  the  expressions  of  the  commen- 
tators and  judges  seem  to  be  broad  enough  to  include, 
under  the  term  siatuSy  the  adjudged  relation  of  the 
parties  prior  to  the  pronouncing  of  the  judgment,  yet 
all  the  cases  examined  seem  to  me  to  be  consistent 
with  the  more  restricted  signification  of  the  word 
status^  to  wit :  the  status  declared  by  the  decree  itself 
as  existing,  and  I  am  the  more  ready  to  adopt  this 
conclusion,  from  the  fact  that  its  broader  signification 
might  do  great  injustice  to  persons  who  were  not 
parties  to  the  proceedings  in  which  the  adjudication 
was  made. 

As  an  Ulustration,  if  the  atcUus  includes  the  deter- 
mination that  the  parties  to  the  decree  offered  in 
evidence,  occupied  the  adjudged  status  before  the 
action  was  brought,  to  wit :  that  of  a  lawful  marriage, 
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thefn  the  first  wife  lawfully  married  to  the  testator, 
and  who  was  not,  and  could  not  have  been,  a  party  to 
an  action  for  divorce  between  him  and  the  second 
wife,  would  be  estopped  by  the  judgment  therein,  as 
well  as  her  children  by  the  testator,  as  to  the  validity 
of  the  seooad  marriage,  and  the  legitimacy  of  the 
.offspring,  and  this  without  a  day  in  court  or  oppor- 
tunity to  contest  the  question,  and  her  marriage 
would  be  adjudged  invalid  and  her  offspring  illegiti- 
mate. 

I  am  of  the  opinion  that  a  construction  of  the 
general  rule  binding  everybody  by  an  adjudication  as 
to  the  stattss  of  the  parties,  should  be  limited  to  the 
particular  etatM  declared  to  exist  by  the  decree,  and 
that  the  fact  of  marriage  should  foe  proved  as  though 
no  judgment  had  been  pronounced  as  to  all  parties 
interested  in  the  question,  not  parties  or  privies. 

Is  the  proponent,  legatee  and  executrix,  privy  to 
her  late  husband  in  respect  to  anything  adjudicated 
upon  by  the  decree  offered  in  evidence  ?  She  would 
undoubtedly  be  privy  by  representation  as  the  execu^ 
trix  in  respect  to  the  property  disposed  of  by  will, 
and  privy  in  estate  in  relation  to  any  property  devised 
or  bequeathed  to  her;  but  the  principle  of  binding 
privies  is,  that  they  are  bound  by  the  determination 
of  the  particular  question  or  right,  which  is  settled  by 
the  judgment  of  the  court  as  to  the  parties  to  whom 
they  are  privy. 

As  an  illustration,  the  privies  in  contract  would  be 
bound  by  an  adjudication  between  the  parties,  and 
the  persons  to  whom  he  was  privy  in  respect  to  the 
particular  property  thus  affected  by  the  decree,  and 
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in  respect  of  which  he  was  privy  to  the  contract,  but 
his  being  privy  by  contract  would  extend  to  no  other 
property. 

So  in  respect  to  privity  in  estate ;  the  executor,  as 
devisee  and  legatee,  would  be  boufid  by  any  adjudi- 
cation as  against  her  late  husband,  in  respect  of  any 
property  devised  or  bequeathed  by  the  will,  but  in 
respect  to  no  other. 

Is  she  privy  to  her  late  hoMrband  in  Fespect  of  any 
question  of  marriage  decided  as  between  her  late 
husband  and  a  former  wife  ?  If  so,  in  respect  to  • 
what  ?  She  succeeds  to  no  rights  of  her  husband,  by 
reason  of  anything  decided  by  that  decree.  Neither 
the  validity  of  the  will,  nor  her  right  as  devisee 
or  executrix,  are  dependent  upon  the  validity  or 
invalidity  of  the  former  marriage  thus  adjudicated. 
If  she  had  been  but  the  mistress  of  the  deceased,  it 
would  in  no  way  affeet  her  rights  under  the  wiU.  She 
makes  no  claim  as  wife,  but  as  legatee. 

I  am  of  the  opinion  thitt  she  is  privy  to  her  husband 
in  no  respect  as  to  which  the  former  decree  has  deter- 
mined the  relation  between  her  late  husband  and  his 
former  wife,  and  not  being  privy,  the  judgment  is 
not  evidence  against  her  or  the  party  she  represents, 
and  that  the  validity  of  the  former  marriage  and  the 
legitimacy  of  its  issue,  must  be  shown  as  though  no 
decree  had  been  rendered,  and  the  objection  should  be 
sustained  and  the  record  excluded. 
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Nbw  Yoek  Coukty.— HON.  D.  C.  CALVIN,  Sttbrogate.— 

April,  1878. 

Matter  of  Espie. 
In  the  matter  of  the  estate  of  James  Espie,  deceased. 

An  attachment  will  not  be  granted  against  an  adminiBtrator  for  failure  to 
pay  over  legacies  as  ordered  by  a  decree  of  the  surrogate's  court,  where 
the  administrator  has  appealed  from  the  decree,  and  lias  filed  a  bond 
on  appeal  as  required  by  the  prorisions  of  the  Revised  Statutes,  (2  R. 
S.,  129,  §  30),  in^spective  of  the  adequacy  of  the  security  to  protect 
the  legatees.  Such  a  disregard  of  the  order  of  the  court  does  not  con- 
stitute an  exception  to  the  cases  in  which  an  appeal  with^security  stays 
all  proceedings  until  the  appeal  be  decided,  within  §§  31  and  32  of  2  R, 
S.,  129. 

Upon  an  application  for  an  attachment  against  an 
administrator  with  the  will  annexed,  for  failure  to  pay 
amounts  directed  by  a  decree  of  this  court  to  be  paid 
to  the  several  legatees  under  the  will,  amounting  to 
about  $5,000,  including  interest,  the  administrator 
showed  for  cause  that  he  had  appealed  from  said 
decree,  and  given  the  usual  bond  to  stay  all  proceed- 
ings. It  appeared  that  the  bond  given  on  appeal  was 
in  the  penalty  of  $100  approved  by  the  Surrogate. 

•  CuLVBB  A  Wbioht,  /or  the  petitioner. 
J.  H.  SouTHWORTH,  foT  the  admiidBtrfUoT. 

The  Surrogate. —  It  is  claimed  on  the  part  of  the 
petitioner's  counsel  that  such  a  bond  does  not  stay  the 
proceedings.  The  3  Revised  Statutes  896,  (6  ed.), 
section  25,  provides  that  appeals  may  be  made  from 
the  orders,  decrees  &c.,  of  Surrogates  to  the  Supreme 
Court;  and  section  29  provides  that  no  such  appeal 
shall  be  effectual  until  a  bond  be  filed  with  the  Surro- 
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gate,  with  two  sufficient  sureties  to  be  approved  by 
him  in  the  penalty  of  at  least  $100;  and  section  30 
provides  that  every  such  appeal  when  perfected,  except 
in  the  cases  specified  in  the  two  next  sections,  shall 
suspend  all  proceedings  on  the  order  appealed  from, 
until  such  appeal  be  determined,  or  until  the  court  to 
which  the  appeal  shall  have  been  made,  shall  author- 
ize proceedings  therein. 

The  next  two  sections  provide  that  appeals  from 
the  order  of  any  Surrogate  appointing  a  special 
administrator,  directing  the  sale  of  perishable  prop- 
erty, appointing  appraisers,  and  for  service  and  publi- 
cation of  notices,  shall  not  stay  proceedings  there- 
under; and  that  appeals  from  orders  for  the  commit- 
ment of  an  executor,  administrator,  or  guardian  for 
not  returning  an  inventory,  rendering  account,  or 
obeying  any  other  order  of  the  Surrogate,  and  appeals 
from  orders  for  commitment  of  any  person  refusing 
to  obey  any  subpoena,  or  to  testify  when  required, 
shall  not  stay  execution  of  said  order  or  process, 
unless  the  party  committed  give  a  bond  as  directed 
in  the  next  section. 

It  is  claimed  by  the  counsel  for  the  petitioner  that 
the  expression  in  the  section  32,  ^^or  obeying  any 
other  order  of  a  Surrogate,"  makes  the  decree  in 
question  an  exception  to  the  provisions  of  section  30 
above  cited. 

This  construction  would,  it  seems  to  me,  abrogate 
altogether  the  provisions  of  section  30,  for  the  terms 
"any  other  order  of  a  Surrogate"  would  seem  to 
embrace  all  possible  orders,  other  than  those  specified. 

The  appeals  mentioned  in  section  32  are  appeals 
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from  orders  for  the  commitment,  or  awarding  procest 
for  commitment  of  execators,  administrators  or  guard- 
ians, for  disobeying  any  order  of  a  Surrogate,  and 
does  not  embrace  an  appeal  from  a  decree  which 
involves  no  element  of  disobedience  of  the  orders  of 
the  court. 

If  this  motion  shoald  be  granted,  an  appeal  being 
taken  from  the  order,  in  order  to  stay  proceedings  on 
such  order,  the  appeal  must  be  accompanied  by  a  bond 
in  the  penalty  of  $1,060,  provided  for  in  the  33d 
section. 

While  it  must  be  conceded  that  the  security  pro^ 
vided  by  statute  to  be  given  on  an  appeal  from  a 
decree  directing  payment  of  such  a  sum,  as  it  is  ad- 
judged to  be  paid  by  the  decree  in  this  case,  is  entirely 
inadequate  to  any  protection  of  the  parties  interested 
against  loss  occasioned  by  the  stay  of  proceedings 
pending  the  appeal,  yet  I  am  entirely  clear  in  the 
opinion  that  the  proceedings  are  stayed  by  the  giving 
of  the  bond  in  question,  and  that  if  any  exigency 
arises  which  demands  proceedings  upon  such  decree, 
the  authority  to  authorize  them  is  exclusively  vested 
in  t^  court  to  which  appeal  is  taken. 

Inasmuch  as  the  perfecting  of  such  appeals  is  a  stay 
of  the  proceedings  absolutely,  it  seems  to  me  that  the 
practice  should  be  to  require  such  an  amount  of 
security  as  would  be  adequate  to  stay  proceedings 
under  the  code,  and  if  any  circumstances  rendered 
it  proper  that  an  appeal  should  be  taken,  and  a  stay 
of  proceedings  be  had  without  such  security,  the 
party  should  be  required  to  apply  to  the  Surrogate 
imder  section  12  of  chapter  359  of  the  Laws  of  1870, 
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to  fix  the  amount  of  security,  or  a  deposit  suitable 
to  such  sta^r. 

The  blunder  in  section  12  of  chapter  359  of  the 
Laws  of  1870^  is  in  providing  that  no  appeal  shall  be 
taken,  unless  the  appellant  shall  if  required  by  the 
Surrogate,  first  deposit  or  execute  a  bond,  whereas, 
it  should  have  been  that  the  proceedings  should  not  be 
stayed  on  such  appeal,  unless  the  deposit  be  made  or 
security  given,  as  therein  provided. 


4^9^>*- 


New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— 

May,  1878. 

Gunning  v.  Lockman. 

In  the  matter  of  the  final  accounting  of  Jacob  H. 
Lockman,  executor^  <fec.,  of  Charles  E.  CarmaNji 
deceased. 

Under  the  provisions  of  section  9  of  chapter  359  of  the  Laws  of  1870  (p. 

426),  allowances  in  lieu  of  costs  may  be  made  to  all  the  counsel,  upon 

the  accounting  of  an  executor  or  administrator,  instead  of  to  the 

parties. 
It  9ee7rui  tliat  this  provision  extends  even  to  a  proceeding  In  which  there  is 

no  contest. 
Where  an  infant  is  cited  to  appear  on  an  accounting,  the  appointment  of  a 

special  guardian  to  represent  him  there  is  necessary,  although  he  have 

a  general  guardian,  and  an  allowance  to  such  special  guardian  upon 

such  accounting  is  proper. 

The  facts  appear  in  the  opinion. 

George  G.  Eip,  for  executor. 

Elbridoe  T.  Gsrry,  for  XuceTie  Qunningf  one  qf  the  tioo  children  qf 
testator, 

Chas.  E.  Whitehead, /or  Union  Thiet  Co. 

W.  A.  W.  Stewart,  for  U.  8.  Trust  Co.y  special  guardian  qf  ifrfand 
child  qf  testator,  - 
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J.  F.  Habbisoit, /or  3fr«.  Caroline  Carman, 

F.  F.  Yandebyseb,  special  guardian  qf  four  ir^avt  creditors  (^  fht 
estate. 

The  StTRROGATB.  —  This  is  an  application  to  settle 
the  decree  herein,  and  the  allowances  to  the  respective 
attorneys,  and  the  counsel  for  Mrs.  Gunning  objects  to 
any  allowance  to  the  attorneys  as  such,  but  claims 
that  it  should  be  made  to  the  party  as  by  the  code, 
and  that  the  allowance  to  be  made,  if  made  to  the 
attorneys  representing  the  guardians  of  the  infant 
Richard  F.  Carman,  should  be  but  one  allowance  as 
though  the  infant  were  represented  by  but  one  guard- 
ian and  one  attorney,  and  that  no  allowance  should  be 
made  to  the  special  guardian  because  his  appointment 
was  unnecessary,  the  Trust  Companies  being  the 
^ardians  of  the  infant's  estate,  and  that  whatever 
sum  shall  be  allowed  should  be  charged  upon  the 
interest  of  the  infant,  and  not  upon  the  body  of  the 
estate. 

The  counsel  for  Mrs.  Gunning  further  objects  to 
any  allowance  whatever  being  made  to  a  special 
guardian  who  was  appointed  at  the  instance  of  the 
executor  on  this  accounting  to  represent  four  infant 
creditors  of  the  estate.  He  insists  that  as  the  decree 
can  only  provide  that  the  moneys  due  these  infants  be 
kept  invested  by  the  executor  until  a  general  guardian 
be  appointed  to  whom  the  moneys  could  be  paid,  the 
appointment  of  a  special  guardian  was  wholly  unnec- 
essary, did  not  affect  the  disposition  of  the  fund,  and 
ought  not  to  subject  the  estate  to  expense. 

Chapter  359,  section  9  of  the  Laws  of  1870,  spec- 
ially applicable  to  this  court  reads  as  follows :     "  The 
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Surrogate  of  said  county  may  grant  allowances  in  lieu 
of  costs,  to  counsel,  in  any  proceeding  before  him, 
in  the  same  manner  as  are  now  prescribed  by  the  code 
of  procedure  in  civil  actions."  By  3  R.  S.  330  (6 
erf.,)  section  25,  it  is  provided  that  in  all  cases  of  con- 
test before  a  Surrogate's  Court,  such  court  may  award 
costs  to  the  party  in  the  judgment  of  the  court 
entitled  thereto,  to  be  paid  either  by  the  other  party 
personally,  or  out  of  the  estate  which  shall  be  the 
subject  of  such  controversy. 

In  Noyes  v.  Children's  Aid  Society  (70  iV^.  Z.,  481), 
the  Court  of  Appeals  held  that  this  section  authorized 
the  Surrogate  to  award  costs  to  all  the  parties.  The 
same  case  held  that  by  the  act  of  1870,  whenever  the 
Surrogate's  Court  might  award  costs  by  the  Revised 
Statutes,  it  might  give  an  allowance  to  counsel  instead 
of  costs  to  the  party.    By  the  use  of  the  word  counsel, 

1  have  no  doubt  attorneys  by  whom  parties  appear  is 
meant,  as  such  appearance  is  provided  for  by  section 

2  of  the  same  act. 

I  am  quite  clear  that  the  allowances  may  be  made 
to  all  the  attorneys  instead  of  to  the  parties. 

In  the  case  above  cited,  it  was  also  held  that  the 
expression  in  the  act  of  1870,  "in  the  same  manner  as 
are  now  prescribed  by  the  code  of  procedure  in  civil 
actions,"  only  fixed  the  maximum  limit  to  the  amount 
which  may  be  allowed,  and  prescribed  the  process  by 
which  that  amount  may  be  arrived  at. 

It  must  be  quite  evident  that  "  in  the  same  manner" 
could  not  have  been  used  as  equivalent  to  "in  the 
same  cases  or  the  same  parties,"  for  the  same  section 
provides  for  such  allowances   to   counsel  instead  of 
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party y  and  "in  any  proceeding."  This  liitter  ex- 
pression was  doubtless  used  so  as  to  cover  cases  where 
no  contest  is  had,  and  as  an  enlargement  of  the  scope 
of  section  25  of  3  E.  S.  above  cited,  as  well  as  to 
include  as  many  proceedings  as  may  be  had- 

I  am  quite  clear  that  but  one  reasonable  allowance 
should  be  made  to  the  attorneys  representing  the 
interest  of  the  infant  Richard  F.  Carman,  and  that  the 
amount  should  be  properly  apportioned.  It  certainly 
does  not  seem  to  be  right  that  the  interest  of  one 
infant  should  be  represented  by  three  separate  attoi> 
neys  at  the  expense  of  other  parties^  or  even  at  its 
expense. 

It  is  presumed,  however,  that  the  special  guardian 
was  appointed  at  the  suggestion  of  the  executors  rep- 
resenting all  parties  interested  in  the  estate  as 
legatees,  for  abundant  caution,  and  as  neither  the 
infant  nor  special  guardian  are  chargeable  for  the 
appointment,  and  it  was  made  for  the  supposed  safety 
of  the  proceedings  and  the  estate,  the  allowance  to 
the  special  guardian  as  well  as  to  the  attorneys  for  the 
general  guardians  of  the  infant  Richard  F.  Carman 
should  be  paid  out  of  the  body  of  the  estate  so  long 
as  the  other  allowances  are  to  be  charged  to  the  same. 

If  an  executor  or  administrator  desires  to  have  his 
account  finally  settled,  he  may  apply  to  the  Surrogate 
for  a  citation,  requiring  the  creditors  and  next  of  kin 
of  the  deceased  and  the  legatees,  if  there  be  any,  to 
appear,  &c.  The  statute  (3  J?.  /S.,  101,  §  93)  provides 
that  minors  shall  be  served  with  citation,  and  special 
guardians  appointed. 

It  is  therefore  clear  that,  for  the  purpose  of  this 
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accounting,  the  minors  must  have  been  cited  and 
served,  and  a  special  guardian  appointed,  and  without 
it,  the  executors  could  not  do  their  duty,  or  get  their 
discharge. 

Suppose  the  estate  had  been  insufficient  to  pay  all 
the  claims,  and  the  minors  had  not  been  made  parties 
and  a  due  proportion  of  their  claim  had  been  ordered, 
deposited  or  retained,  the  account  would  not  have 
been  final,  and  the  minors  by  their  guardian  before 
their  majority,  and  afterwards  by  themselves,  might 
open  the  decree  and  accounting  and  contest  it, 
alleging  that  the  amount  deposited  or  ordered  dis- 
tributed was  too  small. 

But  aside  from  this  consideration,  there  can  be  no 
final  accounting  without  citing  the  parties  interested, 
and  the  failure  to  appoint  a  special  guardian  for  a 
minor  deprives  the  court  of  jurisdiction  over  such 
minor  for  any  purpose  except  service  of  the  citation. 
I  am  of  the  opinion  that  the  appointment  of  the 
special  guardian  was  not  only  proper  but  imperative. 


New  Yoek  County.  — HON.  D.  C.  CALVIN,  Sueeogate.— 

May,  1878. 

KiRCHEIS   V.   SCHEIG. 

In  the  matter  of  the  estate  of  Loxjisb  Kischeis, 

dece<Med. 

Where  there  were  neither  residuary,  principal  nor  specific  legatees  of  a 
testatrix,  who  eould  receive  letters  testamentary  and  accept  admin- 
istration, with  the  will  annexed,  and  sisters  of  the  half-blood,  who 
were  not  beneficiaries  under  the  will,  were  the  only  next-of-kin, — 
Ueldf  that  the  issu«  of  letters  to  one  of  tfaem  was  proper,  and  that 
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they  could  not  be  revoked  on  the  petition  of  one  who  claimed  at  the 
principal  beneficiary  under  the  will  of  the  sole  legatee  of  the  teatatris. 

The  petition  of  Mary  N,  Kircheis  alleged  that  the 
testatrix  died  in  June,  1877,  leaving  a  last  will  and 
testament,  which  was  duly  probated,  whereby  she 
devised  and  bequeathed  all  her  property  to  Charles  A. 
Kircheis,  who  died  in  January,  1878,  leaving  a  will, 
whereby  he  devised  and  bequeathed  all  his  real  and 
personal  estate,  except  certain  specific  bequests,  to 
the  petitioner,  which  will  was  also  probated ;  that 
Charles  A.  Kercheis  left  no  personal  property  which 
had  not  been  bequeathed  to  him  by  the  testatrix, 
except  a  savings  bank  book  and  a  piano;  that  the 
testatrix  had  left  no  debts  outstanding;  and  that 
Augusta  Scheig,  a  sister  of  the  half-blood  of  the 
testatrix,  applied  for  and  procured  letters  of  admin- 
istration, with  the  will  annexed,  of  the  testatrix,  which 
the  petitioner  alleges  were  improperly  granted,  and 
void,  and  applied  for  from,  unworthy  motives,  and 
prayed  that  the  letters  be  recalled  and  cancelled.  It 
appeared  that  the  testatrix  left  three  sisters  of  the 
half-blood,  the  only  next-of-kin. 

Jacob  A.  Gboss,  fw  the  petitioner* 
D.  B.  Jaquss,  for  the  adjninistratrix. 

The  Surrogate. — The  question  as  to  the  motives 
of  the  application  does  not  seem  to  need  any  consider- 
ation, and  the  only  question  is,  whether  the  letters 
were  properly  issued  to  the  sister  of  the  half-blood. 

By  the  Revised  Statutes  (2  B.  S.,  p.  74,  §  27)  it 
was  provided  that  administration,  in  case  of  intestacy, 
should  be  granted  to  the  relatives  of  the  deceased, 
who  would  be   entitled   to   succieed  to  his  personal 
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estate  if  they  or  any  of  them  would  accept  the  same, 
in  the  order  therein  mentioned,  (sisters  being  named 
under  the  fifth  subdivision),  and  that  if  no  such 
relatives  would  accept,  then  the  creditors ;  Except  in 
the  city  of  New  York,  where  the  Public  Administrator 
is  preferred  over  creditors. 

In  Lathrop  v.  Smith  (24  H.  Y.,  417),  decided  in 
June,  1862,  it  was  held  that  the  relatives  of  the 
deceased  were  entitled  to  administration,  though  not 
entitled  to  a  distributive  share  when  the  letters  were 
granted.  Judge  Davies,  in  the  opinion  the  court 
(p.  420),  says:  "The  true  construction  of  the  statute 
would  therefore  seem  to  be,  -that  all  persons  who 
might  be  entitled  to  participate  in  the  distribution 
of  the  estate  have  the  first  right  to  administer,  in  the 
order  named  in  the  statute." 

By  chapter  362  of  the  Laws  of  1863  (p.  607,  §  3), 
the  27th  section  (above  cited)  was  amended  by 
adding  thereto,  ^Hhis  section  shall  not  be  construed 
to  authorize  the  granting  of  letters  to  any  relative 
not  entitled  to  succeed  to  the  personal  estate  of  the 
deceased,  as  his  next-of-kin,  at  the  time  of  his 
decease." 

By  chapter  782  of  the  Laws  of  1867  (vol.  2,  p.  1927, 
§  6),  the  27th  section  (above  referred  to)  was  again 
amended  so  as  to  read  precisely  in  conformity  to  that 
section  prior  to  the  amendment  of  1863,  thus  restoring 
the  original  statute,  which  received  the  construction 
of  the  Court  of  Appeals  in  Lathrop  v.  Smith  (above), 
and  which  seems  to  be  binding  on  this  court  as  an 
authority  directly  upon  the  point. 

By  the  Kevised  Statutes  (2  H.  8.,  71,  §  14)  it  ia^ 
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provided  that  letters  testamentary  and  administration, 
with  the  will  annexed,  shall  be  granted  to  th^ 
residuary  legatees,  if  any;  if  none  who  will  accept, 
then  to  Any  principal  or  specific  legatee,  if  any,  and 
if  there  be  none  that  would  accept,  then  to  the  widow 
and  nextrof-kin  of  the  testator,  or  to  any  creditor,  in 
the  same  manner,  and  under  like  regulations,  as 
letters  of  administrations  in  case  of  intestacy. 

As  there  is,  in  this  case,  neither  residuary,  principal 
or  specific  legatee  who  can  accept,  and  there  being 
no  next-of-kin  except  the  sisters  of  the  half-blood,  the 
administratrix  appointed  seems  to  be  entitled,  as  such 
aext-of-kin,  to  letters. 

The  petition  should  be  dismissed.  Let  an  order  be 
settled  on  one  day's  notice. 


Nbw  York  County.— HON.  D.  C.  CALVIN,  Sukbooate.— 

June,  1878. 

Matter  of  Leslie. 

In  the  matter  of  the  final  accounting  of  Alexander 
M.  Leslie,  executor^  <fec.,  of  George  Leslie,  de- 
ceased. 

A  claim  against  the  executor,  in  favor  of  the  estate,  and  which  he  haa 
included  in  the  inventory,  and  in  his  final  account,  may  be  passed  upon 
liy  the  auditor  to  whom  the  account  is  referred,  although,  from  the 
facts  admitted  to  exist,  the  executor  disputes  his  liability  thereon. 

In  the  absence  of  evidence  tending  to  show  that  a  legacy  to  the  executor 
was  intended  to  be  a  release  of  his  indebtedness  to  the  estate,  the 
presumption  is  to  the  contrary. 

The  report  of  the  auditor  in  the  final  accounting  of 
Alexander  M.  Leslie,  executor,  found  that  the  executor 
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admitted  an  indebtedness  to  the  estate  upon  certain 
promissory  notes  existing  at  the  death  of  the  testator, 
July  3,  1873,  with  interest  to  that  date,  amounting  to 
$9,035.41,  and  that  it  appeared  from  the  testimony 
that  he  was  further  indebted  for  suras  of  money 
loaned  and  advanced  to  him  in  the  life  time  of  the 
testator;  of  $300  loaned  and  advanced  November  22, 
1869,  with  interest  from  that  date ;  for  like  advance, 
December  24, 1869,  $500 ;  December  29,  the  same  year, 
$300 ;  February  25, 1870,  $200 ;  March  9, 1870,  $200 ; 
December  24, 1872,  $500;  and  that  he  was  indebted  in 
the  last  four  sums  named,  with  interest  from  the  dates 
thereof;  that  by  the  will  of  the  deceased  the  said 
executor  was  given  a  legacy  of  $10,000  over  and 
above  specific  legacies,  and  that  he  had  received  and 
appropriated  that  sum  to  his  own  use,  notwithstanding 
the  aforesaid  indebtedness  to  the  estate. 

Thos.  Stevenson,  Jot  the  executor. 
Richard  C  Gorman,  opposed. 

The  Surrogate.  —  On  the  motion  to  confirm  the 
report  of  the  auditor,  the  counsel  for  the  executor 
claimed  that  the  auditor  had  no  authority  to  pass 
upon  the  claims  of  the  estate  against  the  executor,  as 
they  were  disputed ;  and  that  the  giving  of  the  legacy 
was  evidence  that  the  deceased  did  not  intend  to 
enforce  the  payment  of  his  claims  against  the  ex- 
ecutor. 

It  appears,  however,  that  the  claims  against  tlia 
executor  were  not  only  included  in  the  inventory, 
but  inserted  as  subsisting  claims  in  the  account  ren- 
dered by  the  executor,  and  there  is  no  pretence,  on 
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his  part,  that  he  has  ever  paid  any  of  said  claims,  nor 
is  there  any  evidence  that  the  sums  thus  advanced  by 
the  testator  were  intended  as  gifts. 

Considerable  stress  is  laid  by  the  executor's  counsel 
upon  the  authority  of  Aden  v.  Smith  (5  Ves.^  340), 
where  it  was  held  that  the  legatee  was  entitled  to  his 
legacy  discharged  from  the  debts  due  by  him  to  the 
testator,  upon  evidence  from  the  testator's  accounts, 
letters  and  memoranda,  in  his  handwriting,  strongly 
tending  to  show  that  it  was  so  intended  by  the 
deceased  at  the  time  when  he  made  his  will.  The 
facts  tending  to  show  that  intention  constitute  the 
material  distinction  between  that  case  and  the  present, 
for  in  this  case  there  is  no  evidence  tending  to  show 
that  the  legacy  was  intended  to  be  a  release  of  the 
indebtedness  referred  to. 

Boper  071  Legacies  (vol.  2,  p.  1062,  2d  American 
ed.)  lays  down  the  rule  that  where  a  creditor  be- 
queaths a  legacy  to  a  debtor  in  his  will,  and  either 
does  not  notice  the  debt,  or  mentions  it  in  such  a 
manner  as  to  leave  his  intention  doubtful,  and  after 
his  death  securities  for  the  debt  are  found  uncancelled 
among  tlie  testator's  property,  courts  of  equity  do  not 
consider  the  legacy  to  the  debtor  as  necessarily,  or 
even  prima  fade^  a  release,  or  extinguishment  of 
the  debt,  but  require  evidence  clearly  expressive  of 
the  intention  to  release.  If  such  intention  does  not 
appear  clearly  expressed  or  implied  on  the  face  of 
the  will,  evidence  from  other  sources  will  be  admitted, 
and  the  learned  author  proceeds  to  exaniine,  with 
great  particularity  and  research,  the  numerous  author- 
ities sustaining  that  doctrine.     This  doctrine  is  fully 
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BQstained  by  the  authorities  cited,  and  without  further 
examination  of  the  question,  I  am  of  the  opinion  that 
the  auditor's  report  should  in  all  things  be  confirmed. 


Let  a  decree  accordingly  be  entered. 


<  •••» 


Vew  York  County.— HON.  D.  C.   CALVrN",   Subrogate.— 

July,  1878. 

Grant  v.  Grant. 

In  the  matter  of  the  estate  of  James   Grant,  rfe- 

ceaaed. 

Where  a  will  empowered  the  executor,  who  was  made  trustee  of  the  whole 
estate,  real  and  personal,  to  sell  the  real  property,  and  directed  him> 
from  the  income  of  the  whole  estate  to  pay  an  annuity  to  the  testator's 
daughter  during  her  life,  and  after  her  death  to  her  children,  unborn 
at  the  time  the  testator  diefl,  until  they  should  attain  the  age  of 
twenty-one  and  then  to  pay  them  the  principal  sum,  and  upon  her 
death  failing  issue,  to  pay  the  annuity  to  his  nephew  until  he  should 
become  twenty-one,  and  then  to  pay  him  the  principal;  and  further 
directed  that  the  surplus  income  after  paying  such  annuity  should  be 
invested  in  order  that  the  interest  might  serve  to  supply  the  place  of 
such  portion  of  the  income  of  the  estate  as  might  from  time  to  time  fail, 
Held,  1.  That  the  disposition  of  the  surplus  income  was  such  an  accumu- 
lation as  made  the  provision  for  it  void  under  the  provisions  of  the  Re- 
Yisetl  Statutes  (1  R.  S.,  7T3  §  1)  2.  That  the  direction  to  sell  the  real  prop- 
erty converted  it  into  personalty,  so  as  to  save  the  devise  to  the  execu- 
tor, and  not  to  allow  it  to  fail  as  an  illegal  suspension  of  the  power  of 
alienation.  3.  That  by  virtue  of  the  provisions  of  1  R.  S.,  773  §  2,  the 
person  entitled  to  the  surplus  was  the  same  as  would  have  taken  it  if  it 
had  been  real  property,  and  under  1  R.  S.,  72(*,  §  40,  the  nephew  should 
receive  it  as  being  "presumptively  entitled  to  the  next  eventual 
estate.'* 

On  the  final  accounting  of  the  executor,  a  question 
arose  in  respect  to  the  effect  of  certain  provisions  of 
the  will  of  the  deceased. 

After  providing  for  the    payment  of    debts  and 
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funeral  expenses^  the  will  gave  specific  and  general 
legacies,  and  by  the  third  clause  gave,  devised  and 
bequeathed  the  residue  of  the  estate,  real  and  per- 
sonal, in  trust  to  his  executor,  who  was  directed  out  of 
the  rents,  profits,  and  income  to  pay  for  the  education 
and  maintenance  of  the  testator's  daughter  Catherine, 
$500  per  finnum,  during  her  life,  and  if  she  should 
.die  leaving  a  child,  or  children,  the  executor  was 
directed  to  pay  said  sum,  or  so  much  thereof,  as  he 
might  deem  necessary  for  the  education,  and  support 
of  the  child,  or  children,  until  they  should  become 
twenty-one  years  old  when  the  whole  estate  should 
vest  in  such  child  or  children ;  but  in  case  his  daughter 
should  die  without  children,  the  remaining  estate 
was  given  to  the  testator's  nephew  Hugh  Grant,  and 
the  executor  was  directed,  in  case  the  rent,  income,  and 
profits  of  the  estate  should  be  more  than  sulficient  to 
pay  the  trust  aforesaid,  to  invest  the  surplus  so  that 
the  interest  thereof  might  also  be  invested  to  form  a 
principal  sum  in  place  of  the  income  or  rents  which 
might  cease. 

The  will  also  gave  to  his  said  executor  in  trust 
$4,000  to  be  paid  to  his  nephew  aforesaid,  and  pro- 
vided that  the  former  trust  to  his  daughter  Catherine, 
and  to  her  children  should  be  subject  to  this  latter 
trust,  which  $4,000  was  to  be  paid  to  said  nephew, 
when  he  should  arrive  at  the  age  of  twenty-one  years. 
The  will  was  dated  21st  day  of  January  1865,  and  on 
the  next  day,  the  testator  executed  a  codicil  which 
empowered  his  executor  to  sell,  and  dispose  of  any 
portion  of  his  estate,  and  to  execute  and  deliver  a 
conveyance  to  purchasers,  and  after  paying  incum- 
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brances  and  charges,  to  keep  the  balance  of  the  money 
arising  from  snch  sale  for  the  payment  of  the 
bequests,  and  discharge  of  the  trusts,  contained  in  his 
will. 

The  testator  left  no  widow.  His  daughter  Cathe- 
rine who  is  unmarried,  and  his  nephew  Hugh  Grant 
survived  him. 


John  E.  Deyklin,  for  the  next  qf  kin, 

I 

Jambs  M.  Smith,  for  Hugh  GranJt. 


.  The  Stjrrogate.  —  The  question  to  be  determined 
is,  what  becomes  of  the  surplus  income  of  the  testa- 
tor's estate  after  the  payment  of  the  annuity  of  $500 
to  his  daughter  Catherine,  which  it  is  provided  by  the 
will  shall  be  invested  so  that  the  interest  thereof  may 
be  invested  in  order  to  form  a  principal  sum  in  place 
of  the  income,  or  rents  which  may  cease. 

By  the  terms  of  the  will  there  seems  to  be  a  possi* 
ble  suspension  of  the  alienation  of  the  real  estate  of 
the  deceased,  in  violation  of  the  statute, —  that  is  for 
more  than  two  lives  in  being  at  the  creation  of  the 
estate  —  since  the  power  of  alienation  by  the  executor 
is  suspended  during  the  life  of  the  testator's  daughter 
Catherine,  and  of  her  children,  until  the  time  they 
shall  become  twenty-one  years  of  age. 

The  accumulation  of  the  surplus,  so  called  in  the 
will,  seems  to  have  been  provided  in  order  to  meet 
the  possible  exigency  that  the  current  income  of  the 
estate  should  not  be  sufficient  to  discharge  the  trusts, 
(though  it  is  very  awkwardly  expressed),  but  I  can 
give  no  significance  to  the  language  ^^  in  order  to  form 
a  principal  sum  in  place  of  the  income,  or  rents  which 
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may  cease,"  for  there  is  no  provision  in  the  will 
authorizing  the  executor  to  make  any  disposition  of 
real  estate.  This  being  so,  it  seems  to  me,  that  it  is  an 
attempt  at  accumulation  in  violation  of  the  Revised 
Statutes  (1  ^.  S,,  773,  §  1),  which  provides  that  the 
absolute  ownership  of  personal  property  shall  not  be 
suspended  by  any  limitation  or  condition  whatever, 
for  a  longer  period  than  during  the  continuance,  and 
until  the  termination,  of  not  more  than  two  lives  in 
being  at  the  death  of  the  testator;  and  by  subdivision 
of  section  3  of  the  same  statute,  it  is  provided  that  the 
accumulation  shall  be  for  the  benefit  of  one  or  more 
minors,  then  in  being,  or  in  being  at  the  death  of  the 
testator,  and  to  terminate  at  the  expiration  of  their 
minority,  and  by  the  4th  section  it  is  provided  that  all 
directions  for  any  accumulation  of  interest,  income 
or  profit  of  personal  property  other  than  such  as  is 
above  provided,  shall  be  void. 

But  the  direction  to  the  executor  to  sell  the  testa- 
tor's real  estate  contained  in  the  codicil,  obviates  the 
objection  to  the  validity  of  the  devise,  as  unlawfully 
suspending  the  power  of  alienation,  as  such  direction 
is  regarded  as  tantamount  to  an  actual  conversion  into 
personalty  for  the  purpose  of  ascertaining  whether 
the  bequests  of  future  or  contingent  interests  therein 
are  valid.  (Gott  v.  Cook,  7  Paige,  521,  534 ;  Kane  v. 
Gott,  24  Wend.,  641.) 

By  section  40  of  1  Remsed  Statutes,  p.  726,  it  is 
provided  that  when,  in  consequence  of  a  valid  limi- 
tation of  an  expectant  estate,  there  shall  be  a  suspense 
of  the  power  of  alienation,  or  of  the  ownership,  during 
the  continuance  of  which  the  rents  and  profits  shall 
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be  undisposed  of,  and  no  valid  direction  for  their 
accumulation  is  given,  such  rents  and  profits  shall 
belong  to  the  person  presumptively  entitled  to  the 
next  eventual  estate. 

On  the  part  of  counsel  for  the  daughter,  it  is  claimed 
that  the  unlawful  accumulations  provided  for  in  the 
will,  being  surplus  income  over  and  above  the  amount 
sufficient  to  pay  the  $500  annuity  to  his  daughter, 
leaves  such  surplus  undisposed  of  by  the  will,  and 
that  said  daughter  is  therefore  entitled  thereto  ^ 
next-of-kin  under  the  statute  of  distributions,  while 
the  counsel  on  behalf  of  Hugh  Grant,  the  nephew, 
claims  that  the  amount  thus  unlawfully  accumulated 
belongs  to  his  client,  under  the  40th  section  (above 
cited),  because  he  is  the  person  presumptively  entitled 
to  the  next  eventual  estate,  which  section,  though  it 
is  a  part  of  the  title  relating  to  the  nature  and 
qualities  of  estates  in  real  property,  and  the  alien* 
ation  thereof,  is  made  applicable  to  personalty  thus 
unlawfully  accumulated,  by  section  2  of  1  Mevised 
Statutes,  p.  773,  which  provides  that  in  all  cases, 
except  the  provisions  of  the  section  prohibiting  a  sus- 
pension of  the  ownership  of  property,  limitations  of 
future  or  contingent  interests  in  property  shall  be 
subject  to  the  rule  prescribed  in  the  1st  chapter  of 
the  act  in  relation  to  future  estates  in  lands,  which 
chapter  embraces  the  40th  section  (above  cited). 

In  Haxtun  v.  Corse  (2  JBarh.  Ch.,  506)  the  will  there 
under  consideration  directed  the  fourth  part  of  the 
residuary  estate,  or  the  avails  thereof,  to  be  placed  at 
interest,  and  the  interest  or  income  during  the  life  of 
the  son,  Barney,  to  be  applied  by.  the  executors  to  the 
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support  of  Barney's  family  and  the  education  of  hia 
children  born  and  to  be  born,  and  that  the  one-quarter 
of  the  principal,  and  what  might  remain  of  the  interest, 
be  distributed  and  divided  after  the  decease  of  his  said 
son  among  his  then  living  children,  and  the  issue  of 
such  as  should  be  dead. 

The  Chancellor  (at  page  517)  says  that  "so  far  as^ 
regards  the  trust  to  invest  the  capital  of  this  fourth  of 
the  residuary  estate,  and  to  apply  the  income,  or  so 
nuich  of  it  as  may  be  necessary,  to  the  support  of 
Barney  Corse's  family  and  the  education  of  his  chil- 
dren, it  appears  to  be  such  a  trust  as  is  authorized  by 
the  3d  subdivision  of  the  55th  section  of  the  article  of 
the  Revised  Statutes  relative  to  uses  and  trusts,  for  it 
is  a  trust  to  receive  the  income  of  the  property,  and 
apply  so  much  of  it  as  should  be  necessary  for  the 
support  of  such  of  his  son's  family  as  were  in  existence 
at  the  decedent's  death,  for  life,  subject  to  open  and 
let  others  into  the  class  from  time  to  time." 

* 

"  It  is  true  such  an  interest  in  the  income  of  the 
estate  may  suspend  the  absolute  ownership  of  the 
property  during  its  continuance ;  but  as  that  absolute 
ownership  is  in  no  way  to  be  suspended  beyond  the 
life  of  Barney  Corse,  which  is  only  during  the  con- 
tinuance of  one  life  in  being  at  the  death  of  the 
testator,  this  portion  of  the  will  does  not  contravene 
the  provisions  of  the  Revised  Statutes  in  that  respect ; " 
and  (at  page  618)  he  says:  "The  implied  trust, 
however,  to  accumulate  any  part  of  the  income  of 
this  share  of  the  testator's  estate  for  children  or 
descendants  of  Barney  Corse,  who  were  not  in  exist- 
ence at  the  time  when  such  accumulation  was  to 
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I  commence,  or  whose  right  to  the  accumulated  fund  is 

entirely  contingent,  is  undoubtedly  void  under  the 
provisions  of  the  Revised  Statutes  relative  to  accumu- 
lations;" and  that  "such  surplus  income,  so  far  as  it 
arises  from  real  estate  or  the  proceeds  thereof,  if  not 
otherwise  disposed  of  by  the  will  of  the  testator, 
would  belong  to  his  heirs-at-law ;  and,  so  far  as  it 
arises  from  personal  estate,  would  belong  to  his 
widow  and  next-of-kin;"  and  after  citing  section  40  as 
to  who  is  entitled  presumptively  to  the  "  next  eventual 
estate,"  and  section  2  (above  cited)  as  applying  the 
40th  section  to  a  future  interest  in  personal  estate,  he 
says:  "In  the  case  under  consideration,  the  five 
children  of  Barney  Corse  who  were  in  esse  at  the 
death  of  the  testator,  are  presumptively  entitled  to 
the  next  ^  eventual  estate '  in  this  fourth  part  of  his 
property,  and  I  see  nothing  to  prevent  them  from  tak- 
ing the  whole  of  the  income  thereof  which  is  not 
effectually  disposed  of  by  the  will  during  the  time 
they  continue  to  be  thus  presumptively  entitled." 
This  decision  would  seem  to  refer  the  language  of 
section  40  already  cited,  "the  person  presiunptively 
entitled  to  the  next  eventual  estate,"  to  the  person  pre- 
sumptively entitled  under  the  provisions  of  the  will, 
and  not  such  as  would  appear  to  be  entitled  under  the 
statute  of  distributions,  because  if  the  latter  had  been 
the  construction  given,  Barney  Corse  would  have 
been  presumptively  entitled  as  next  of  kin,  instead 
of  his  children. 

In  Oilman  v.  Reddington  (24  iV.  T.y  9), -the  testator 
devised  and  bequeathed  the  residue  of  his  estate  to 
his  executors  to  apply  the  same,  or  the  income,  or  so 
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much  of  the  estate^  or  income,  as  they  should  see  fit, 
to  the  education  and  support  of  his  three  infant 
children,  until  the  two  youngest  should  attain  the  age 
of  thirty  years,  or  should  die  under  that  age,  at  which 
time  the  trust  was  directed  to  be  paid,  conveyed,  or 
made  over  to  said  three  children  or  such  as  should 
then  survive  and  the  issue  of  such  as  should  be  dead. 
It  also  contained  a  provision  giving  to  the  widow  two- 
thirds  of  the  income  of  $20,000,  the  other  one-third 
to  be  invested,  and  added  to  the  principal,  which  with 
the  principal  went  into  the  residuum^  no  other  dispo- 
sition being  made  of  it.  In  discussing  the  question  of 
this  accumulation.  Judge  Comstock  says :  "  Consider- 
ing the  amount  of  the  value  of  the  residuary  estate,  it 
is  probable  that  all  the  income  will  not  be  expended, 
during  the  trust,  for  the  education  and  support  of 
the  children,  or  their  issue.  In  that  event,  it  will 
clearly  be  the  duty  of  the  trustees,  according  to  the 
will,  to  accumulate  the  surplus,  and  this  amounts  to  a 
direction  for  such  accumulation.  This  direction  is 
void  so  far  as  it  includes  any  period  of  time  beyond 
the  minority  of  the  children  respectively,  and  the 
court  below  has  so  decided.  The  result,  however,  is 
not  an  absolute  intestacy  as  to  the  surplus  income 
after  the  minorities  shall  cease."  And  then  the 
learned  judge  cites  section  40,  and  says :  "  This  sec- 
tion relates  immediately  to  the  rents  and  profits  of 
land,  but  the  statute  which  has  been  cited  relating  to 
personal  estate,  and  the  accumulations  thereof,  it  has 
been  held  refers  to,  and  adopts  the  same  rule,"  and 
(citing  Kilpatrick  v.  Johnson,  15  N.  T.,  322.)  "The 
children  of  the  testator  are  presumptively  entitled  to 
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the  '  next  eventual  estate/  in  both  real  and  personal 
property,  and  according  to  this  rule  the  surplus 
income,  after  their  minorities  shall  cease,  will  be  pay- 
able to  them  without  accumulation." 

This  conclusion  seems  to  me  also  to  refer  the  lan- 
guage of  section  40,  to  the  persons  presumptively 
entitled  to  the  next  "  eventual  estate,"  to  such  persons 
as  are  entitled  by  the  terms  of  the  will ;  otherwise  the 
widow  as  well  as  the  children  would  have  been  entitled 
to  participate  under  the  statute  of  distribution. 

In  Craig  v.  Craig,  (3  Barb.  Ch.y  76),  the  testator 
after  providing  for  the  payment  of  his  debts,  and  giv- 
ing some  small  legacies  to  collateral  relatives,  dis- 
posed  of  the  residue  of  his  estate  and,  among  other 
things,  directed  his  executors  to  invest  in  bonds  and 
mortgages,  and  in  New  York  State  stocks,  moneys 
sufficient  to  produce  five  hundred  dollars  per  mirmm, 
in  trust  for  his  son  John,  which  sum  was  directed  to 
be  used  by  his  executors,  or  so  much  as  should  be 
necessary,  for  the  support  and  maintenance  of  John, 
and  the  principal  thus  invested,  and  such  proceeds  as 
might  remain  at  John's  decease  unexpended,  he 
devised  and  bequeathed  to  John's  legal  issue,  and 
in  case  of  no  issue,  then  to  his  four  children,  by  name, 
other  than  John. 

It  was  held  that  this  was  an  implied  direction  to  ac- 
cumulat-e  the  surplus  income  in  trust  for  adults,  or  per- 
sons not  in  being  at  the  time  the  accumulation  was 
directed  to  commence,  and  was  therefore  void  by  the 
provisions  of  the  Revised  Statutes  as  a  suspension  of 
the  ownership  of  such  surplus,  and  no  valid  direction 
for  its  accumulation ;  and  hence  that  the  next  "  event- 
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ual  estate  "  was  the  capital  of  the  fund,  and  that  hy  the 
terms  of  the  will,  the  brothers  and  sisters  of  John 
were  the  persons  presumptively  entitled  thereto. 
This  seems  to  be  in  harmony  with  the  above  cases 
defining  the  persons  presumptively  entitled  to  the  next 
"  eventual  estate  "  to  be  those  who  would  be  so  entitled 
under  the  will,  otherwise  John,  with  the  other  brothers 
and  sisters,  would  have  been  entitled  to  his  share  of 
such  surplus  as  one  of  the  next  of  kin  under  the  stat- 
ute of  distributions. 

In  Kilpatrick  v.  Johnson  (15  If.  T.,  322),  the  testa- 
tor had  directed  his  executors  to  sell  and  convert  into 
money  all  his  estate  real  and  personal,  to  invest  one- 
half  of  the  residue  after  payment  of  debts,  as  trustees 
for  his  wife,  and  pay  the  interest  to  her,  and  any  por- 
tion of  the  principal  necessary  for  her  maintenance ; 
then  directed  that  on  the  death  of  his  wife,  such  por- 
tion of  the  principal  and  interest  not  paid  to  her 
should  be  equally  divided  among  his  three  children. 
The  remaining  half  of  the  proceeds  was  given  to  the 
same  three  children,  the  share  of  one  of  the  children, 
Eliza,  to  be  placed  at  interest  by  the  executors  for  her, 
and  her  children,  and  the  executor  to  pay  the  interest  or 
principal  during  Eliza's  life,  such  sum  as  they  might  con- 
sider necessary,  in  case  of  the  death  of  her  husband, 
or  of  his  inability  to  support  her,  and  that  on  the 
death  of  his  said  daughter,  all  the  principal  and  inter- 
est  moneys  remaining  should  be  equally  divided  among 
her  children.  Denio,  C.  J.,  (at  page  325)  says :  "The 
testator  evidently  intended  that  there  should  be  an 
accumulation  of  the  interest  upon  these  shares,  in  the 
event  that  such  interest  should  not  be  needed  for 
the  support  and  maintenance  of  his  daughters. 
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"  The  duty  of  accumulating  the  interest  was  contin- 
gent ;  but  it  was  none  the  less,  within  the  language 
and  the  reason  of  the  statute,  a  direction  for  accumu- 
lation. Such  a  direction  in  order  to  be  valid,  must  be 
directed  to  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  or  in  being  at  the  death  of  the 
testator,  and  to  terminate  at  the  expiration  of  their 
minority,"  and  he  held  such  direction  void.  As  to 
whom  that  interest,  as  it  should  be  realized  from  the 
investments,  belonged,  the  court,  after  citing  section  40 
as  to  persons  presumptively  entitled  to  the  "  next 
eventual  estate,"  and  section  2,  as  to  the  application 
of  that  statute  to  the  limitation  of  future  or  contin- 
gent interest  in  personal  property,  held  that  the  daugh- 
ters, assuming  them  to  have  had  children  at  the  death 
of  the  testator,  some  or  all  of  whom  were  still  living, 
were  the  persons  presumptively  entitled  to  the  next 
^  eventual  estate,'  and  that  they  took  the  whole  of  the 
interest  upon  their  mothers'  shares,  during  the  time 
they  continued  to  be  thus  presumptively  entitled. 

This  case  also  proceeds  upon  the  same  theory  that 
the  children  of  the  daughter,  who  by  the  terms  of  the 
will  were  to  be  entitled  to  the  property  thus  invested, 
were  the  persons  presumptively  entitled  to  the  next 
"eventual  estate,"  and  not  those  entitled  under  the 
law  of  descent  or  distribution,  because  under  that  law 
the  daughters,  not  their  children,  would  have  been 
entitled. 

In  Robison  v.  Robison,  (5  Lansing^  165),  the  tes- 
tator gave  real  estate  to  his  executors,  and  directed 
them  to  convert  it  into  money,  accumulate  the  income, 
and  after  the  death  of   his  wife,  divide  the  whole 
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among  his  nephews.  It  was  held  that  the  direction 
for  accumulation  after  the  majority  of  the  nephews 
was  unlawful,  and  that  such  accumulation  belonged 
to  the  nephews,  as  presumptively  entitled  to  the  next 
*' eventual  estate." 

In  Schettler  v.  Smith  (41  :N.  F.,  328),  the  testator 
gave  one  equal  one-fourth  of  the  residue  of  his  estate 
to  his  executors  in  trust  to  pay  the  rents,  &c.,  to  his  son 
Lafayette  Smith,  during  his  life,  and,  on  his  decease, 
to  convey  in  fee  to  Lafayette's  issue  by  another  than 
his  present  wife,  but  if  said  son  should  die  without 
issue,  to  convey  said  one-fourth  in  fee  to  the  issue 
then  living  of  testator's  two  children,  John  J.  and 
Lawrence  S.,  and  to  the  issue  then  living  of  his 
daughter  Cornelia  by  a  husband  other  than  Schettler. 
He  gave  another  fourth  to  his  executors  in  trust  to 
pay  the  income  to  his  son  John  Jacob  for  life,  and  at 
his  decease,  to  his  wife  during  life,  and  on  her  decease, 
if  he  left  a  widow,  or  if  he  left  no  widow,  then  on 
his  decease,  to  convey  in  fee  to  the  issue  then  living 
of  John  Jacob,  but  if  he  should  die  without  issue,  to 
transfer  to  the  issue  then  living  of  his  son  Lawrence, 
and  of  his  son  Lafayette,  by  another  than  his  present 
wife,  and  the  issue  then  living  of  his  daughter  Corne- 
lia if  by  other  than  Shettler. 

He  also  gave  another  fourth  part  of  his  residuary 
estate  to  his  executors  in  trust  to  pay  the  income  to 
Lawrence  S.,  his  son,  for  life,  and  on  his  decease  to  his 
widow  during  her  life,  and  upon  her  decease,  if  he 
leave  a  widow,  but  if  he  leave  no  widow  then  on  his 
decease  to  transfer  in  fee  to  the  issue  then  living  of 
Lawrence^  but  if  he  die  without  issue  convey  the  same 
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to  the  issue  of  John  Jacob,  and  of  Lafayette  by 
another  than  his  present  wife ;  and  the  other  fourth 
was  given  to  his  executors  in  trust  to  pay  the  income, 
$800  per  annum,  to  his  daughter  Cornelia  until  her 
marriage,  and  on  her  marriage,  in  case  she  should  not 
marry  Shettler,  or,  on  Shettler's  decease,  to  pay  said 
daughter,  all  the  rents,  profits,  and  income  from  the 
testator's  death  during  her  life,  and  on  her  decease 
convey  to  the  issue  living  of  said  daughter,  by  her 
husband,  other  than  Shettler ;  but  if  she  die  without 
issue,  to  convey  said  fourth  part  in  fee,  to  the  issue  of 
his  children  John  J.,  Lawrence  S.,  and  of  Lafayette, 
by  another  than  his  present  wife,  but  if  Cornelia 
should  marry  Shettler  all  her  interest  should  cease 
during  coverture,  and  during  such  coverture  should 
pass  to  testator  8  other  children  then  living,  and  the 
issue  of  those  dead,  provided  that  if  Cornelia  should 
leave  issue  by  another  husband  than  Shettler  they 
should  be  entitled  to  the  one-fourth  in  fee.  And 
Grover,  J.  (at  page  340),  commenting  upon  the  last 
provision  after  citing  section  ^0  so  often  recited  says : 
"  The  daughter  Cornelia  was  presumptively  entitled  to 
the  next  ^eventual  estate'  in  the  income.  This  is 
given  to  her  for  life,  upon  marriage  with  any  person, 
other  than  Shettler,  or  upon  his  death.  It  is  given  to 
no  one  else  until  after  it  shall  be  determined  whether 
she  married  Shettler.  Under  this  section  I  think  the 
excess  of  the  income  until  the  marriage  of  Shettler  if 
any  belonged  to  Cornelia,  and  upon  her  death  vested 
in  her  administrator,  the  plaintiff."  Although  there 
was  a  division  of  the  court  upon  the  question,  the 
decree  below  was  modified  by  adjudging  the  plaintiff, 
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the  representative  of  Cornelia,  entitled  to  recover  the 
excess  of  the  income  of  the  one-fourth  of  the  prop- 
erty over  and  above  $800  a  year  paid  to  Cornelia  dur- 
ing the  period  before  her  marriage,  she  having 
married  Shettler  after  the  death  of  the  testator.  This 
seems  also  to  be  in  harmony  with  the  other  cases  con- 
sidered as  to  the  effect  of  the  40th  section  referred  to. 

In  Cushman  v.  Horton,  (59  N.  JT.,  149),  the  will 
gave  and  bequeathed  to  the  testator's  sister  Polly,  the 
use  and  profits  of  $2,000  to  be  paid  by  the  executor 
to  her,  and  after  her  death,  the  $2,000  was  given  to 
the  lawful  heirs  of  the  testator's  brother  Medad.  The 
rest  and  residue  of  his  estate  he  gave  to  his  wife.  It 
was  held  that  the  bequest  was  not  void,  nor  did  the 
legacy  lapse,  but  it  did  not  vest  until,  upon  the  death 
of  Medad,  it  was  determined  who  were  his  heirs,  and 
that  the  residuary  legatee  was  entitled  to  any  interest 
accruing  thereon  intermediate  the  death  of  Polly, 
and  that  of  Medad,  upon  the  principle  that  the  resi- 
duary legatee  by  the  terms  of  the  will  was  presump- 
tively entitled  to  the  next  "  eventual  estate." 

In  Manice  v,  Manice,  (43  N.  J^.,  303),  it  was  held 
that  a  direction  for  accumulation  being  void,  the  por- 
tion of  the  income  directed  to  be  accumulated  became 
immediately  payable  to  the  persons  presumptively 
entitled  to  the  "next  eventual  estate"  in  the  corpus 
or  principal. 

It  is  quite  clear  that  this  case  regards  the  person 
presumptively  entitled  to  the  next  "  eventual  estate" 
as  the  person  so  entitled  pursuant  to  the  terms  of  the 
will. 

In  Vale  v.  Vale  (4  Paigey  317),  it  was  held  that 
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where  the  testator  bequeathed  to  his  children  a  con- 
tingent interest  for  life  in  the  income  which  might 
accrue  from  the  residuary  fund  after  the  happening  of 
a  particular  event,  they  were  not  entitled  under  the 
will  to  the  income  of  the  fund  previous  to  that  time, 
and  no  valid  bequest  being  made  of  such  previous  in- 
come, it  must  be  distributed  as  in  case  of  intestancy. 

In  Hull  V.  HuU  (24  N.  T.,  647),  the  testator  be- 
queathed property  to  his  executor,  in  trust  to  pay  an 
annuity  of  $500,  with  a  discretion  to  increase  it  to 
$1,000,  to  his  son,  till  of  the  age  of  30,  and  then  to  pay 
what  should  remain  of  the  principal  and  accumulated 
income  to  his  son,  in  case  he  was  solvent  in  the 
opinion  of  the  executors. 

It  is  a  noticeable  fact  that  in  Vale  t?.  Vale  (above)  no 
allusion  is  made  either  to  section  40  or  section  2,  mak- 
ing the  40th  applicable  to  a  limitation  of  future  or 
contingent  interest  in  personal  property,  and  it  should 
also  be  noticed  that  in  Hull  v.  Hull  (above)  no  such 
allusion  is  made. 

In  the  present  case,  there  seems  to  be  a  valid  limi- 
tation of  the  expectant  estate  upon  the  life  of  the 
daughter,  and  a  suspension  of  the  power  alienation,  or 
ownership,  and  that  during  the  continuance  of  such 
suspension,  a  portion  of  the  rents  and  profits  are 
undisposed  of,  and  no  vaUd  direction  for  their  accu- 
mulation given,  and  it  is  equally  clear  that  the  next 
eventual  estate,  while  the  daughter  survived,  is  that 
which  is  given  to  Hugh  Grant,  the  nephew,  until  the 
daughter  shall  marry  and  have  issue,  when  such  issue 
undoubtedly  would  be  the  persons  presumptively  enti- 
tled to  the  next  "eventual  estate."     The  expression 
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'^  presumptively  entitled  to  the  next  eventual  estate  " 
are  words  appropriate  to  estates  created  by  will,  and 
are  not  applicable  to  descent,  or  to  distribution. 

If  I  am  right  in  holding  that  a  direction  to  sell 
converts  the  real  estate  into  personalty,  then  the  only 
enquiry  seems  to  be  whether  section  2  is  applicable  to 
such  a  case.  It  seems  to  me  clearly  so,  because 
there  is  a  limitation  of  a  future  or  contingent  interest 
in  personal  property,  by  the  will  in  question,  and  this 
latter  section  seems  to  be  regarded  in  almost  every 
case  which  I  have  reviewed,  as  making,  under  the 
rule  relating  to  expectant  estates,  and  the  suspension 
of  the  power  of  alienation,  or  ownership,  the  undis- 
posed of  accumulation  to  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  "  eventual  estate." 

It  will  be  observed  that  in  Haxtun  v.  Corse  (above), 
while  the  head  note  and  the  language  of  the  chancellor 
seem  to  establish  the  rule  that  the  surplus  income  and 
trust  property  from  real  estate,  if  not  otherwise  dis- 
posed of  by  the  will,  belongs  to  the  heirs-at-law,  and 
such  as  arises  from  personalty  belongs  to  the  widow 
and  next-of-kin,  yet  this  language  of  the  learned 
chancellor  should  be  taken  in  conjunction  with  that 
which  he  afterwards  uses  respecting  the  fortieth  sec- 
tion, and  its  application  to  personalty,  together  with 
the  determination  of  the  case  that  the  children  of 
Barney  Corse  are  presumptively  'entitled  to  the  next 
eventual  estate,  and  were  held  entitled  to  the  whole 
income  not  disposed  of  effectually  by  the  will,  for  in 
that  case,  if  the  heirs  or  next-of-kin  had  been  held  to 
be  entitled  to  the  undisposed  surplus,  then  Barney 
Corse,  together  with   the   testator  s  other   children, 
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including  his  widow,  would  have  been  entitled,  show- 
ing conclusively  that  the  chancellor  regarded  the 
fortieth  section  as  applicable  to  the  case,  and  an  obvi- 
ous direction  in  respect  to  surplus  income,  not  validly 
directed  to  be  accumulated. 

In  respect  to  the  case  of  Hull  v.  Hull  (above),  which 
is  stated  as  an  authority  for  the  doctrine  that  where 
there  is  a  failure  to  dispose  of  the  rents  and  profits, 
and  no  valid  direction  for  their  accumulation,  such 
unlawful  accumulation  shall  be  disposed  of  as  in  case 
of  intestacy,  it  is  proper  to  state  that  the  facts  in 
that  case  show  that  there  were  no  persons  presump- 
tively entitled  to  the  next "  eventual  estate  "  in  being, 
and  therefore  the  fortieth  section  was  not  applicable 
to  that  case,  for  the  suspension  of  the  power  of  alien- 
ation was  not  in  consequence  of  a  valid  limitation  of 
an  expectant  estate,  since  by  the  terms  of  the  will,  the 
principal  and  the  accumulated  income  were  to  be  paid 
to  the  son  when  he  became  thirty  years  of  age,  and 
the  income,  less  the  unlawful  accumulations,  was  to  be 
paid  to  him  in  the  meantime. 

Indeed  it  seems  to  me  that  section  40  was  enacted 
for  the  express  purpose  of  providing  for  the  disposi- 
tion of  rents  and  profits  not  validly  accumulated,  and 
that  they  should  go  to  the  persons  presumptively 
entitled  to  the  next  "  eventual  estate,"  instead  of  to 
the  heirs  and  next-of-kin — for  in  cases  of  intestacy 
without  any  such  section,  it  would  necessarily  go  to 
the  heirs  and  next-of-kin,  and  the  language  "pre- 
sumptively entitled  to  the  next  eventual  estate  "  is  in 
no  sense  appropriate  to  intestacy,  and  the  term  "  next 
eventual  estate"  is  doubtless  used  in  the  statute  as  an 
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estate,  ^'  happening  as  a  consequence ; "  and  I  am  of  the 
opinion  that  the  same  rule  is  made  applicable  to  a 
limitation  of  future  or  contingent  interests  in  personal 
property  by  the  second  section  referred  to. 

I  hold  therefore  that  the  income  directed  to  be 
accumulated  by  the  will  in  question  belongs  to  the 
person  presumptively  entitled  to  the  "next  eventual 
estate/'  that  is,  the  nephew,  Hugh  Grant. 


■4*»^» 


Kings    Countt.  — HON.    A.    H.    DAILEY,    Subbogatb.— 

August,  1877. 

Oram  v.  Orak. 

In  the  matter  of  the  estate  of  Stephkk  Oram,  de- 
ceased. 

Where  a  married  woman,  more  than  five  years  after  the  disappearance  of 
her  husband,  and  knowing  nothing  of  his  whereabouts,  remarried,  but 
subsequently,  he  obtained  a  decree  of  divorce,  in  an  action  against  her 
in  which  she  appeared,  for  her  adultery  with  the  man  she  so  married, 
which  decree  forbade  her  to  marry  during  her  husband's  lifetime,  Held 
that  such  second  marriage  was  void,  and  that  letters  of  administration 
granted  to  her  as  the  widow  of  the  man  she  contracted  it  with  should 
be  revolced. 

Ak  application  for  the  revocation  of  letters  of 
administration  granted  to  Mary  Oram,  as  the  widow 
of  Stephen  Oram,  was  made  upon  the  ground  that  she 
was  not  the  widow  of  the  deceased. 

The  facts  are  stated  in  the  opinion. 

David  Tebsb  A  H.  D.  Bibdball  for  the  next^-khu 
Jows  C.  McGums  for  the  adminiairatrix. 

The  Suerogate.  —  The  evidence  shows  that  Mary 


KINGS  COUKTY,  AUGUST,  1877.  301 

OBAM  V.  ORAM. 

Oram,  on  the  18th  of  May,  1849,  married  one  George 
Houghton,  and  she  testified  that  within  a  year  after 
said  marriage  they  separated,  and  he  disappeared. 
She  did  not  know  what  hecame  of  him,  and  hearing 
nothing  of  him,  after  the  lapse  of  five  years,  married 
the  deceased,  with  whom  she  cohabited  as  his  wife 
until  his  death.  The  Statutes  of  this  State  permit 
such  marriage,  if  contracted  in  good  faith,  and  it  can 
be  deemed  void  "  only  from  the  time  its  nullity  shall 
be  pronounced  by  a  court  of  competent  jurisdiction." 
(2  R.  S.,  139,  §  6). 

Although  this  Court  cannot  grant  divorces,  it  must 
of  necessity,  as  incident  to  the  proper  discharge  of  its 
functions,  in  granting  or  revoking  letters  testamentary 
or  of  administration,  and  in  the  distribution  of  estates, 
pass  upon  the  validity  of  marriage.  The  case  of 
Spicer  v.  Spicer  (16  Ahh.  Pr.  N.  8.,  112),  tried  in 
the  City  Court  of  Brooklyn,  is  cited  as  an  authority 
showing  such  second  marriage  to  be  void,  if  the  first 
husband  was  actually  living  at  that  time,  and  the  case 
of  Brower  v.  Bowers  (1  -466.  Ct.  App.  Dec.y  214), 
holds  the  opposite  to  be  the  law. 

It  certainly  must  be  conceded  that  such  second 
marriage  must  be  contracted  in  good  faith,  and  if  so 
contracted,  the  relations  of  the  parties  will  not  be 
adulterous. 

The  difficulty  now  standing  in  the  way  of  the 
administratrix  is  a  judgment  of  the  Superior  Court  of 
New  York  City,  introduced  by  the  petitioner  in  evi- 
dence, in  an  action  wherein  the  said  George  Hough- 
ton was  plaintiflE  and  Mary  Houghton  (Mary  Oram) 
was  defendant,  in  which  the  plaintifE  obtained  a  decree 
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of  absolute  divorce,  July  3,  1856,  from  her,  upon  the 
ground  of  her  adultery  with  Stephen  Oram,  and  this 
decree  forbids  her  re-marriage  until  George  Houghton 
is  actually  dead.  The  summons  and  complaint  were 
personally  served  upon  her,  and  she  appeared  in  the 
action  by  an  attorney,  and  if  her  marriage  with  Oram 
was  lawful,  then  was  the  time  for  her  to  assert  and 
establish  it. 

If  she  saw  proper  to  waive  that  right,  she  volun- 
tarily placed  herself  without  the  protection  of  the 
statute  she  now  invokes.  The  Court  declared  her 
relations  with  Stephen  Oram  adulterous,  and  as  a 
penalty  forbade  her  to  again  marry  during  her  hus- 
band's life.  It  may  be  said  that  her  marriage  with 
Oram  was  before  this  judgment  of  divorce.  I  must 
assume  as  against  her  present  testimony,  that  she 
then  fully  understood  her  relations  to  him,  and  also 
to  George  Houghton,  and  then,  if  her  marriage  with 
the  deceased,  Stephen  Oram,  had  been  contracted  in 
good  faith,  or  under  such  circumstances  as  the  statute 
protects,  she  would  have  asserted  such  fact  then.  The 
law  concerning  marriage  in  this  State  is  sufficiently 
liberal  to  honestly-contracting  parties,  and  needs  no 
enlargement  of  construction  in  this  Court. 

Letters  of  administration  were  therefore  revoked. 
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Herkimbb  County.— HON.  A.  H.  PRESCOTT,  Surrogate.— 

August,  1877. 

Matter  of  Abbott. 

In  the  matter  of  the  construction  of  the  last  will  and 
testament  of  Amasa  Abbott,  deceased. 

A  bequest  to  the  trustees  of  a  religions  corporation  of  a  sum  of  money  in 
trust  for  the  K^r  of  certain  towns  named,  to  be  used  and  expended  by 
the  trustees  in  their  **  discretion  for  the  best  interests  of  the  poor  per- 
sons who  at  tlie  time  of  my  [tlie  testator's]  decease,  and  thereafter  may 
reside  in  said  towns  or  either  of  them,  it  being  my  desire  that  this  be- 
quest be  used  for  the  relief  of  the  most  needy  and  indigent  poor  people 
residing  in  said  towns,  or  either  of  them  now  or  hereafter,  until  said 
bequest  be  in  such  manner  expended,"  Held  void  for  uncertainty  in 
respect  to  the  c&ittiis  que  trust,  .._ 

Upon  the  construction  of  a  will,  it  was  claimed  on 
the  part  of  the  contestants  that  the  following  bequest 
was  void: 

"  I  give  and  bequest  to  the  trustees  of  the  Presby- 
terian Church,  at  Richfield  Springs,  Otsego  County, 
New  York,  the  sum  of  five  thousand  dollars,  in. trust, 
for  the  poor  of  the  towns  of  Warren  and  Richfield,  in 
the  Counties  of  Herkimer  and  Otsego  respectively,  to 
be  used  and  expended  by  said  trustees  in  their  best 
discretion  for  the  best  interests  of  the  poor  persons 
who  at  the  time  of  my  decease  and  hereafter,  may 
reside  in  said  towns  or  either  of  them,  it  being  my 
desire  that  this  bequest  be  used  for  the  relief  of  the 
most  needy  and  indigent  poor  people  residing  in  said 
towns  or  either  of  them,  now  or  thereafter,  xmtil  said 
bequest  be  in  such  manner  expended." 

R.  Eabl,  for  the  conteatanta, 

GsoBOX  A.  Hudson,  for  the  claimant. 
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The  Surrogate.  —  The  intention  of  the  testator 
is,  I  think,  clear  and  explicit.  The  bequest  is  to  the 
trustees  of  the  church  in  their  official  capacity  as 
trustees,  and  not  as  individuals,  describing  them  as 
trustees.  ^ 

The  testator  evidently  did  not  know  any  of  the 
trustees  at  the  time  of  making  of  the  will,  and  if  he 
did,  he  could  not  have  known  who  they  would  be  at 
the  time  of  the  execution  of  the  trust.  But  the 
bequest  is  to  the  trustees,  and  the  trustees  are  in 
their  discretion  to  expend  the  money.  This  is  clearly 
expressed  in  the  clause  of  the  will  in  question. —  It  is 
the  duty  of  this  court  to  carry  out  the  instruction  of 
the  testator  if  the  law,  as  now  well  settled,  will  allow 
it  to  be  done.  The  estate  is  worth  about  fifty  thou- 
sand dollars,  and  the  property  under  the  will  all  goes 
to  his  collateral  relatives,  except  a  few  small  bequests 
to  strangers.  The  will  therefore  is  reasonable,  and 
inasmuch  as  the  deceased  left  no  direct  lineal  descend- 
ants, the  small  bequest  in  question  of  five  thousand 
dollars  to  the  poor  persons  of  the  towns  referred  to 
should  be  carried  out  if  possible,  because  it  was  the 
testator's  wish,  and  the  amount  thus  expended  would 
do  no  injustice  to  any  one  interested  in  the  estate. 

Had  I  a  reasonable  doubt  as  to  what  the  law  now  is 
as  applicable  to  this  case,  I  should  hold  the  bequest 
valid,  and  direct  the  trustees  to  take  the  money  and 
expend  it  for  the  object  specified,  but  inasmuch  as 
the  higher  tribunals  of  the  State,  whose  duty  it  is  to 
declare  the  law,  have  decided  the  precise  question,  it 
only  remains  for  the  Court  to  see  that  the  law  as 
settled  is  carried  out  and  enforced. 
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The  case  of  Williams  v.  Williams,  (8  N.  JT.,  525), 
decided  in  the  Court  of  Appeals,  in  October,  1853, 
has  been  relied  upon  as  authority  in  favor  of  the 
bequest,  and  in  the  opinion  of  Denio,  J.,  in  that  case, 
this  bequest  could  probably  have  been  upheld  under 
the  law  of  charitable  uses,  as  it  at  one  time  existed 
in  England,  he  holding  in  that  case  that  it  had  been 
adopted  in  this  State  by  the  Constitution  of  1777. 
The  case  was  decided  by  a  divided  bench,  Gardner, 
Johnson  and  Taggart,  J.  J.,  dissenting. 

The  conclusions  reached  by  Judge  Denio  in  that 
case  had  several  times  been  questioned,  and  especially 
in  Levy  v.  Levy,  (33  iV.  Y.,  97),  decided  in  1865,  and 
in  the  case  of  Bascom  v.  Albertson,  (34  JV'.  J".,  584), 
decided  in  March,  1866,  the  court  overruled  the  whole 
doctrine.  Porter,  J.,  writing  the  opinion  and  reviewing 
deliberately  the  whole  doctrine  in  an  able  manner, 
which- was  concurred  in  by  the  whole  bench  except 
Hunt,  J.,  who  alone  dissented  from  the  overruling  of 
the  case  of  Williams  v.  Williams.  It  is  true  that  in 
the  case  of  Bascom  v.  Albertson,  no  trustees  were 
named  in  the  will,  but  the  trustees  were  to  be  named 
by  the  Judges  of  the  Supreme  Court  of  the  State  of 
Vermont,  and  were  therefore  not  in  existence  at  the 
time  of  the  death  of  the  testator,  but  the  decision  is 
put  distinctly  on  the  ground  that  the  bequest  is  void 
because  the  beneficiaries  of  the  trust  are  indefinite 
and  not  sufficiently  certain,  the  court  deciding  that 
"  The  English  system  of  indefinite  charitable  uses  has 
no  existence  in  this  State,  and  no  place  in  our  system 
of  jurisprudence. 

Since  the  decision  by  the  Court  of  Appeals  in  the 
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case  last  referred  to,  there  has  been  a  decision  of  the 
Superior  Court  of  this  Judicial  District  at  general 
term,  which  is  directly  in  point.  I  refer  to  the  case 
of  Foote  V.  Sharpley,  decided  in  1866,  at  the  April 
general  term. 

The  bequest  in  the  case  was  as  follows : 

"  ^1,000  to  my  executors  in  trust  for  the  benefit  of 
the  industrious  and  meritorious  poor  persons  who 
should  at  the  death  of  the  testator  be  living  in  the 
town  of  Hamilton."  The  general  term  of  this  dis- 
trict in  deciding  the  case  referred  to,  had  the  benefit 
of  all  the  cases  that  have  been  cited  by  the  counsel 
on  either  side  in  this  case,  and  the  court  was  unani- 
mously of  the  opinion  that  the  clause  of  the  will  in 
that  case  was  void  on  account  of  the  indefiniteness  of 
the  beneficiaries.  The  executors  were  made  the 
trustees  under  the  will,  and  there  was  no  objection 
on  that  ground,  and  in  that  case  the  beneficiaries 
named  were  ^Hhe  industrious  and  meritorious  poor 
persons." 

In  this  case,  it  is  the  most  needy  and  indigent  poor 
persons,  the  same  to  be  ascertained  and  found  by  the 
trustees  and  decided  upon  in  their  discretion,  without 
any  language  of  qualification  or  restriction.  The 
decision  of  the  general  term  of  this  district,  made 
since  the  various  decisions  of  the  Court  of  Appeals, 
declares  the  bequest  in  the  clause  of  the  will  in  this 
case  void,  and  this  court  must  submit  to  its  authority 
and  carry  out  its  decision  in  good  faith. 

The  bequest,  therefore,  being  void,  the  residuary 
legatees  named  in  the  will  are  entitled  to  it,  and  a 
decree  will  be  entered  accordingly. 
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The  legal  and  taxable  cost43  of  the  claimants  muat 
be  paid  out  of  the  funds  of  the  estate. 

Ordered  accordingly. 


<*•»» 


Westchesteb  County.— HON.  OWEN  T.  COFFIN,  Surbooatk. 

November,  1877. 

House  t?.  Agate. 

In  the  matter  of  the  accounting  of  Joseph  Agate  and 
Washington  Agate,  executors  of  John  Agate, 
deceased. 

A  petition,  in  the  Surrogate's  Court,  to  compel  an  executor  to  pay  a  legacy, 
must  be  filed  within  the  time  in  which  actions  of  similar  character  are 
required  to  be  commenced  in  the  courts  of  common  law  or  of  equity, 
and  no  demand  is  necessary  from  the  date  of  which  the  limitation 
must  be  reckoned. 

The  fact  that  an  executor,  upon  such  application,  proceeded  to  a  final 
accounting,  where  no  assets  had  come  to  the  hands  of  the  executors 
within  six  years  before  a  petition  was  made  to  the  Surrogate,  by  lega- 
tees, to  enforce  the  payment  of  a  distributive  share  of  the  estate, 
and  the  right  thereto  had  accrued  more  than  twenty  years  previous, 
when  the  petitioner  was  of  full  age,  and  it  appeared  that  he  had  re- 
ceived property  from  the  estate  and  had  receipted  for  his  distributive 
share  in  full.  Held,  not  to  constitute  a  waiver  of  such  limitation,  and 
that  the  petition  came  too  late,  although  no  formal  demand  and 
refusal  was  proved  to  have  been  made. 

The  testator  died  in  1855,  leaving  a  will,  by  which 
he  bequeathed  to  his  daughter,  Mary  Bridger,  $4,500, 
and  all  the  rest  and  residue  of  his  estate,  real  and 
personal,  he  devised  atid  bequeathed  to  his  five  other 
children,  viz :  William,  Washington,  Joseph,  Ann  E., 
and  Caroline,  share  and  share  alike. 

By  a  codicil  he  gave  and  devised  to  his  daughter, 
Ann  E.  Agate,  the  share  he  had,  in  his  will,  given 
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and  devised  to  his  son  William,  except  ten  dollars. 
Neither  the  will  nor  codicil  contained  any  power  of  sale 
of  the  real  estate. 

The  inventory,  filed  in  October,  1855,  showed  assets 
to  the  amount  of  upwards  of  $26,000. 

On  the  10th  day  of  June,  1877,  Caroline  E.  House, 
being  the  daughter  Caroline  named  in  the  will,  pre- 
sented an  application,  in  which  she  set  forth,  among 
other  things,  that  letters  testamentary  op  the  estate 
of  the  deceased  were  issued  on  the  26th  day  of  June, 
1855;  that  she  was  one  of  the  heirs  and  devisees  of 
the  deceased;  that  she  had  applied  to  the  acting 
executor  for  such  portion  of  the  money  in  his  hands 
as  belonged  to  her,  and  prayed  for  a  citation  requiring 
the  executors  to  render  an  account,  and  pay  her  the 
same.  On  the  return-day  of  that  citation,  the  execu- 
tors applied  for  a  citation  for  a  final  accounting.  They 
subsequently  filed  a  verified  account  of  their  proceed- 
ings, to  which  Mrs.  House  and  Ann  E.  Agate  filed 
objections.  Considerable  testimony  was  taken  on 
behalf  of  the  objectors,  pending  which  the  counsel 
for  the  executors  set  up  the  statute  of  limitations  in 
bar  of  the  claims  of  the  legatees. 

J.  W.  Alrxander,  for  the  executors, 

Geo.  W.  Blunt, /or  Ambrose  J.  Agate,  a  son  qf  Wm,  Agcde,  deceased. 

KiLES  &  Magikit,  for  Mrs,  House  and  Miss  Agate, 

The  Surrogate: — Attached  to  the  account  of  pro- 
ceedings, filed  by  the  executors,  is  a  receipt  of  Caro- 
line E.  House,  the  petitionary  legatee  in  this  matter, 
for  17,143.93,  bearing  date  April  23,  1857,  "  in  full 
for  her  share  of  the  division  of  the  estate  of  John 
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Agate,  made  up  to  this  date,  expenses  deducted;" 
also  two  receipts  from  Ann  E.  Agate,  dated  respect- 
ively in  January  and  April,  1857,  aggregating  a  like 
ajnouut,  and  likewise  a  receipt  from  the  latter  for  a 
house  and  lot  subject  to  a  mortgage  of  $3,000,  "  in 
accordance  with  the  will,  in  lieu  of  one  share  of  the 
estate  of  John  Agate,  as  declared,  to  this  date,"  dated 
April  23d,  no  j^ear  being  given ;  but  as  it  is  on  the 
same  paper  with  the  receipt  of  April  23, 1857,  and  ap- 
pears to  have  been  given  at  the  same  time,  I  conclude 
it  was  given  in  the  same  year.  There  is  also  annexed 
to  the  account  a  statement  as  follows : 

«  April  23,  1857. 
"  Total  receipts  of  money  paid  on  acct.  of 

the  estate   of  John  Agate,  deceased, 

amounting  to       •         .         .         .         $37,883.62 

"  Total  expenses 2,163.95 

"  Caroline  E.  House    ....  63.67 

"  Remaining  in  the  hands  of  Joseph  Agate 

not  sold,  April  23d,  1857 : 
"  Indiana  canal  bonds  .         .         .  2,400.00 

"Charles    Wood's    bond     and     mortgage, 

amounting  to  about         .         .         .         3,200.00 
"  One  house  and  lot  at  Sparta,  not  sold. 

"  We  acknowledge  this  to  be  all  the  real  and  per- 
sonal estate  remaining  in  the  hands  of  the  executors 
not  divided.  "  C.  E.  Hotjse. 

"Ann  E.  Agate.'* 

The  signatures  to  these  papers  I  do  not  understand 
to  be  disputed,  but  it  is  sought  to  question  their  bind- 
ing force   as   admissions,  on   the   ground   that  they 
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were  signed  by  these  ladies  without  a  full  knowledge 
of  facts.  I  think,  after  a  silence  of  twenty  years,  they 
cannot  now  be  allowed  to  question  them.  (Robison 
V.  Robison,  5  Lans.y  168 ;  Thomson  v.  Thomson,  1 
Bradf.,  24.) 

No  question  seems  to  arise  in  regard  to  the  house 
and  lot  at  Sparta.  Testimony  has,  however,  been 
taken  concerning  the  sale  of  the  Indiana  canal  bonds, 
as  to  the  Wood  bond  and  mortgage,  and  as  to  the  title 
to  the  house  and  lot  receipted  for  by  Ann  E.  Agate 
and  alleged  to  have  belonged  to  decedent.  It  plainly 
appearing  to  be  a  disputed  question  as  to  the  title  to 
that  house,  which  this  court  had  no  power  to  try,  and 
that  the  executors  as  such  had  nothing  to  do  with  it,  J 
declined  to  hear  further  evidence  relating  to  it. 

Mrs.  House  and  Miss  Agate,  therefore,  simply  ap- 
pear here  to  recover  their  shares,  as  legatees,  of  the 
canal  bonds  and  the  Wood  mortgage.  The  verified 
account  shows  that  these  bonds  were  worthless,  and 
there  is  evidence  tending  to  show  an  arrangement 
among  the  persons  interested  as  to  the  Wood  mort- 
gage within  a  short  time  after  the  date  of  the  receipts 
above  recited.  However  the  facts  may  be  in  regard 
to  that  matter,  it  is,  in  my  view,  of  no  material  conse- 
quence* The  statute  of  limitations  is  invoked  by  the 
executors,  and  may  well  be  regarded  here  as  a  '^  statute 
of  repose/' 

The  right  of  the  legatees  to  sue  for  the  whole  of 
their  respective  legacies,  accrued  more  than  twenty 
years  ago,  and  when,  as  appears  from  the  record  of 
probate  of  the  will,  they  were  of  full  age ;  and  a  suit 
before  the  Surrogate  of  this  character  should  have 
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been  instituted  within  the  time  in  which  suits  of  the 
same  character  are  required  to  be  commenced  in  the 
courts  of  common  law  or  of  equity.  (McCartee  v. 
Camel,  1  Barh.  Ch.y  455.) 

No  trust  is  created  by  the  will,  and  this  is  an  ordi- 
nary case  of  assets,  and  the  statute  applies.  Clark  v. 
Ford,  1  Ahb,  Ct.  App.  Dec.y  359 ;  Clock  v.  Chadeagne, 
17  Stipm.  Ct  (10  Hun.),  97. 

No  pretense  was  made  on  behalf  of  these  legatees 
that  any  assets  had  been  received  by  the  executors 
within  six  years  prior  to  the  commencement  of  this 
proceeding.  It  was  objected  on  their  behalf,  however, 
that  the  executors  could  not  avail  themselves  of  the 
statute,  because,  after  being  cited  to  account  by  Mrs. 
House,  they  proceeded  under  section  60  of  2  R.  S.,  93, 
to  a  final  accounting.  I  apprehend,  whether  they 
proceed  under  section  70,  (p.  95),  or  section  60,  the  ac- 
counting is  essentially  in  all  respects  the  same.  {Day^ 
tons  Surr.y  500.)  In  either  case,  they  may  avail 
themselves  of  the  statute,  or  any  other  defence,  as 
against  the  claims  of  legatees,  creditors  or  other 
persons. 

Again,  it  is  insisted  that  section  410  of  the  new 
Code  of  Civil  Procedure  applies  to  this  case.  The  ma- 
terial part  of  that  section,  so  far  as  the  question  pre- 
sented is  concerned,  is  as  follows : 

"  Where  a  right  exists,  but  a  demand  is  necessary  to 
entitle  a  person  to  maintain  an  action,  the  time  within 
which  the  action  must  be  commenced  must  be  com- 
puted from  the  time  when  the  right  to  make  the  de- 
mand is  complete,  except  in  one  of  the  following 
cases : 
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"  1.  Where  the  right  grows  out  of  the  receipt  or 
detention  of  money  or  property  by  an  agent,  trustee, 
attorney  or  other  person  acting  in  a  fiduciary  ca- 
pacity, the  time  must  be  computed  from  the  time 
when  the  person  having  the  right  to  make  the  demand 
has  actual  knowledge  of  the  facts  upon  which  that 
right  depends." 

Now,  if  a  demand  were  necessary  to  be  made  by 
these  legatees,  it  can  scarcelj''  be  said  that  they  had 
not  actual  knowledge  of  the  facts  that  they  were  lega- 
tees and  that  more  than  a  year  had  elapsed  when  they 
gave  the  receipts  in  1857.  Those  were  the  only  facts 
they  needed  to  know,  provided  they  were  bound  to 
make  a  demand.  But  no  demand  was  necessary.  The 
statute  requires  none ;  neither  is  it  required  at  common 
law.  Section  45,  2  R.  S.,  90,  provides  that  the  exec- 
utor shall,  after  the  expiration  of  one  year  from  the 
granting  of  letters  testamentary,  pay  the  general  lega- 
cies, and  that  such  payment  may  be  enforced  by  the 
Surrogate  in  the  manner  therein  indicated.  It  is  a 
duty  imposed  upon  the  executor  by  the  statute,  and 
no  demand  is  required  to  make  the  right  in  the  legatee 
to  proceed,  complete. 

The  only  one  of  the  objections  filed  that  seems 
to  me  well  taken  (and  that  can  in  no  way  avail 
the  objectors)  is  that  relating  to  the  non-produc- 
tion of  vouchers  by  the  executors.  The  statute  is 
imperative,  that  the  executors  shall  produce  vouchers. 
(2  i?.  /S.,  92,  §  54.)  They  may  be  excused  from 
doing  so  where  vouchers  are  refused  to  be  given, 
or  where  those  given  have  been  lost  or  have  been 
stolen   or   destroyed   and    they   are    unable   to   pro- 
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cure  others.  On  producing  and  filing  such  as  are 
lacking  or  furnishing  a  sufficient  reason  for  not  doing 
so,  a  decree  will  be  entered  based  upon  the  account 
rendered. 

Costs  are  awarded  to  the  executor  against  the  con- 
testants. 

Ordered  accordingly. 


Kuras    County.  —  HON.    A.    H.    DAILEY,    Surrogate. — 

December,  1877. 

Garvey  V.  McCuE. 

In  the  matter  of  the  accounting  of  the  administrator 
of  the  estate  of  Catherine  McCue,  deceased. 

The  liusband  is  liable  for  the  funeral  expenses  of  his  deceased  wife,  and 
where  he  is  pecuniarily  solvent,  they  are  not  cha^geub  eupon  the  estate 
of  his  wife,  as  against  her  creditors. 

An  administrator,  who  swore  that  his  deceased  wife  left  an  estate,  received 
letters  thereon,  and  filed  his  account  in  which  certain  moneys  were  re- 
turned as  constituting  the  whole  estate.  Held  that  he  was  estopped, 
as  against  a  creditor  of  the  estate,  from  claiming  the  moneys  as  his 
own  individual  property. 

John  Garvey,  a  creditor  of  the  deceased,  Catherine 
McCue,  sought  to  enforce  the  payment  of  a  judgment 
held  by  him  against  her  estate  from  the  administrator, 
her  husband. 

The  administrator  filed  his  account,  from  which  it 
appeared  that  there  came  into  his  hands  from  two 
savings  banks  funds  standing  in  the  name  of  his  wife 
at  her  decease  amounting  to  $297.67,  which  he  claims 
to  have  expended  in  her  funeral  expenses,  physician's 
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bills  and  counsel  fees,  together  with  $50.01  more  than 
he  received  from  the  estate. 

Objections  were  filed  to  this  account  and  to  the  ap- 
plication of  the  estate  of  the  deceased,  by  the  husband, 
to  the  payment  of  the  funeral  expenses,  upon  the 
ground  that  it  is  the  duty  of  the  husband  to  pay  these 
expenses  from  his  own  estate,  he  being  shown  to  have 
means  of  his  own  sufficient  for  that  purpose. 

Certain  charges,  amounting  to  $43.60,  were  conceded 
to  be  incorrect. 

The  other  charges,  especially  objected  to,  were  for 
a  wake,  $47.00 ;  for  a  priest,  $10.00,  and  the  charge 
of  $187.87  for  other  funeral  expenses. 

Barrett  &  Patterson /or  the  creditor, 
F.  E.  Dana,  for  the  administrator. 

The  Surrogate. — I  see  no  objections  to  any  of 
these  items,  if  I  shall  conclude  they  are  properly 
chargeable  in  this  case  against  the  estate. 

It  appears  that,  according  to  the  customs  of  the 
family  and  faith  of  the  deceased,  the  attendance  of  a 
priest  and  a  wake  or  gathering  of  friends  and  relatives 
preceding  the  burial  are  sustained,  and,  within  reason- 
able limits,  any  expense  attending  the  same  allowed. 

But  the  primary  question  here  is  as  to  the  right  of 
the  husband  of  the  deceased  to  charge  his  wife's  estate 
with  these  expenses. 

He  claims  before  me  that  the  money  in  bank  was 
virtually  his,  which  she  received  from  his  rents  and  de- 
posited in  her  own  name,  but  he  made  oath  in  court 
that  she  left  an  estate,  and  this  money  is  returned  as 
the  whole  estate. 
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I  think  he  is  estopped  by  his  own  acts  from  claiming 
this  money  as  his  or  as  not  a  part  of  her  estate.  If 
it  was  his  there  was  no  necessity  of  administering 
upon  it. 

Treating  it  as  her  estate,  could  he  apply  it  to  pay 
her  funeral  expenses  ? 

While  she  lived  he  was  liable  for  her  support  and 
the  necessaries  of  life.  Our  statutes  have  made  mar- 
ried women  liable  for  debts  of  their  own  contracting, 
when  for  the  benefit  of  or  in  relation  to  their  separate 
estates,  and  they  may  sue  or  be  sued  alone  in  relation 
thereto. 

They  have  not  absolved  the  husband  from  his  obli- 
gation to  bury  his  wife,  and  the  doing  of  that  act  and 
the  expense  attending  it  is  primarily  chargeable  to 
him.  I  do  not  mean  to  intimate  that  this  expense 
may  not,  in  certain  cases,  be  properly  chargeable  to 
the  wife's  estate,  as  where  the  wife  dies  whilst  living 
separate  from  her  husband,  or  has  a  separate  estate 
and  he  is  shown  to  be  pecuniarily  irresponsible. 

In  this  case,  let  a  decree  be  entered  rejecting  and 
disallowing  the  charges  made  by  the  administrator  for 
the  funeral  expenses,  as  well  as  the  other  items  above 
excluded,  and  decreeing  the  payment  of  the  judgment 
of  the  contestant. 
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Westchester  Coitntt.— HON.  OWEN  T.  COFFIN,  Surrogate, 

February,  1878. 

Haseik  v.  Teller. 

In  the  matter  of  the  final  announcement  of  Eichard 

H.  Teller,  administrator  of  the  estate  of  William 
Taylor,  deceased, 

A  collector  of  an  estate,  afterward  appointed  administrator,  sold  a  portion 
of  the  assets  to  next-of-kin,  taking  their  notes  for  the  price,  which 
were  never  paid,  and  charged  himself  in  his  account  as  administrator 
with  the  amount  of  the  purchase  price.  Held  that,  on  a  final  account^ 
ing.  he  was  entitled,  as  against  assignees  of  the  distributive  shares 
respectively,  to  credits  for  the  amount  of  the  notes,  with  interest  from 
their  dates  to  one  year  after  he  received  letters  of  administration,  and 
that  he  should  be  chargeable,  in  his  account,  with  interest  on  them  to 
that  time  only. 

The  administrator  having  deposited  the  moneys  as  realized,  on  call  in  a  trust 
company,  by  which  he  was  allowed  only  4  percent,  interest;  Held,  that 
he  should  be  charged  with  interest  at  that  rate  only,  notwithstanding; 
an  agreement  had  been  entered  into  among  those  interested  in  the 
estate,  including  himself  in  the  capacity  of  guardian  of  infant  next-of- 
kin,  for  an  immediate  distribution,  which  was  not  effected ;  since  the 
Surrogate's  Court  can  not  take  cognizance  of  nor  enforce  such  an 
agreement. 

The  commissions  of  the  administrator  are  to  be  deducted  as  of  the  dale  of 
the  settlement  of  his  account,  and  not  as  of  the  date  of  filing  it 

In  November,  1865,  Richard  H.  Teller  was  appointed 
collector,  &c.,  of  the  intestate  estate,  pending  a  con- 
troversy as  to  his  appointment  as  administrator,  he 
being  the  general  guardian  of  an  infant  next-of-kin. 
In  June,  1867,  he  was  duly  appointed  such  administrar 
tor.  There  was  litigation  in  regard  to  the  estate,  and 
various  charges  were  incurred  by  the  administrator  for 
personal  expenses  and  for  counsel  fees  in  the  several 
controversies.     In  January,  1869,  an  agreement  was 
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entered  into  by  the  parties  in  interest,  for  an  imme- 
diate distribution  of  the  fund  remaining  in  the  hands 
of  the  administrator.  This  agreement  was  signed  by 
Teller,  not  as  administrator,  but  as  general  guardian  of 
the  infants  on  whose  behalf  as  such  guardian  he  had 
been  appointed  administrator.  The  distribution  thus 
agreed  upon  was  not  made,  and  subsequently  proceed- 
ings for  a  final  accounting  were  commenced  in  this 
court,  and  the  account  of  proceedings  was  brought 
down  to  April  13th,  1869.  From  this  account,  it  ap- 
peared, among  other  things,  that  the  administrator 
charged  himself  with  the  proceeds  of  a  sale  of  furniture 
to  the  amount  of  $2,285.74.  This  sale  was  made 
under  authority  granted  by  the  Surrogate  to  him  as 
collector  on  the  28th  day  of  May,  1866.  It  was  sold 
to  Mary  L.  Van  Tuyl  and  Sophia  Van  Tuyl,  two  of  the 
next-of-kin  of  the  intestate,  who  were  married  women, 
and  each  of  whom  gave  her  promissory  note  to  the 
collector,  payable  on  demand,  with  interest,  for 
$1142.87,  being  one-half  the  total  price.  The  admin- 
istrator in  his  account  credited  himself  with  so  much 
money  paid  to  them  as  nextrof-kin,  without  interest. 
In  1869,  these  ladies  sold  and  assigned  their  interest  in 
the  estate  of  the  intestate  to  William  Nelson  and  John 
B.  Haskin,  and  the  same  is  now  claimed  by  the  exec- 
utors of  said  Nelson,  now  deceased,  and  by  the  said 
Haskin.  The  matter  of  the  accounting  was  referred 
to  an  auditor,  who  reported  as  follows : 

"That  the  accounts  of  the  said  administrator  pre- 
sented by  him  are  correct,  with  the  following  excep- 
tions ;  that  is  to  say : 

"  First     That  the  amounts  credited  by  the  said  ad- 
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ministrator  in  schedule  C  as  being  counsel  fees  paid  to 
William  H.  Anthon,  amounting  to  $3,305.86;  and  the 
further  sum  of  $100  credited  for  the  same  purpose  m 
schedule  D,  should  not  be  allowed,  but,  in  my  opinion, 
in  lieu  thereof,  said  administrator  should  be  allowed 
for  such  counsel  fees  the  sum  of  $1000,  the  said  items 
being  excessive  and  unwarranted  by  the  sum  of 
$1405.86. 

"  Second.  That  the  charges  made  in  schedule  C  for 
administrator's  expenses,  under  date  of  February  21st, 
1867,  amounting  to  $502.94,  and  the  further  charge, 
made  under  date  of  April  6th,  1869,  amounting  to 
$277,  should  not  be  allowed,  but,  in  my  opinion,  in 
lieu  thereof,  there  should  be  allowed  for  such  expenses 
the  sum  of  $400,  such  being  excessive  and  unwar- 
ranted by  the  sum  of  $379.94. 

"  Third,  That  the  credits  made  by  said  adminis- 
trator to  himself  of  two  notes,  viz.;  one  dated  May 
25th,  1866,  made  by  Mary  L.  Van  Tuyl  for  $1142.87, 
with  interest,  and  the  other,  dated  May  28th,  1866, 
made  by  Sophia  J.  Van  Tuyl,  for  $1142.87,  with  in- 
terest, should  not  be  allowed,  and  said  administrator 
should  replace  them  with  cash  to  the  amount  repre- 
sented by  them,  with  interest  at  the  rate  of  7  per  cent, 
per  annum  from  their  dates  severally. 

"  Fourth.  That  the  said  administrator  mingled  the 
funds  of  the  said  estate  with  his  own,  and  also  with  the 
moneys  held  by  him  as  guardian  of  Isaac  Vanderpoel 
Taylor,  and  also  received  interest  upon  th€  same,  but 
has  not  accounted  therefor,  and  in  my  opinion  he 
should  be  charged  with  interest  upon  such  balances 
remaining  in  his  hands  and  so  mingled  and  used  from 
time  to  time,  at  the  rate  of  7  per  cent,  per  annum. 
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"  That  the  amount  of  such  interest  on  the  13th  day 
of  April,  1869,  the  time  of  dating  the  account,  was 
$417.58. 

"  Fifth.  That  by  the  terms  of  an  agreement,  dated 
January  28,  1869^  between  the  adult  nextrof-kin  and 
the  infants,  by  their  guardians,  and  John  B.  Haskin 
and  William  Nelson,  as  purchasers  of  shares  of  the 
estate,  and  the  said  administrator,  it  was  agreed  that 
immediate  distribution  of  the  personalty  should  be 
made;  but  the  administrator  has,  in  violation,  neg- 
lected to  make  such  dis^tribution,  and  has  retained  the 
balance  of  principal,  which  was,  on  the  13th  day  of 
April,  1869,  as  follows : 

"Amount  conceded  by  the  account  filed, 
(balance '$8166.54,  less  interest  credit- 
ed, $417.68),  $7,748.96 

"  Excessive  credit  for  William  H.  Anthon,       1,405.86 
"  "       "    expenses,  379.94 

"Notes  of  Van  Tuyl,  without  interest,  2,285.74 


"  Total  amount,  $11,820.50 

"  Sixth.  The  following  is  a  summary  statement  of 
the  account  as  the  same  should,  in  my  opinion,  be 
settled : 

"  The  administrator  should  be  charged : 
"  1.  With  amount  of  schedule  A,  $128,858.24 

"2.  With    interest  on   money   used   and 

mingled  by  him  to  April  13th,  1869,  417.58 

"  3.  With  interest  on  sales  to  Van  Tuyls, 
represented  by  the  notes,  being 
$2285.74,  from  May  28th,  1866,  to 
November  22d,  1877,  1,838.17 
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**  4.  With  interest  on  balance  of  principal 
sum  undistributed  of  $12,470.60, 
less  Van  Tujl  notes  of  $2285.74, 
being  1 10,184.76,  from  April  13th, 
1869,  to  November  22d,  1877,  6,139.09 


"Total  charges,  $137,253.08 

"  The  administrator  should  be  credited  as  follows : 

"  1.  WithamountofscbeduleC, $12,522.74 

"  Less  credits  disallowed  in 

schedule  C,  1,685.80 

$10,836.94 

" 2.  Withamountof scheduleD,$18,166.53 

"  Less  credit  disallowed,  100.00 

1^     18,066.53 

"  3.  With  amount  distributed  to  next-of- 
kin  and  their  assigns,  85,877.50 
"  4.  Allowances  to  Jenkins,  100.00 


"  Total  credit,  $114,880.97 


"Total  charges,  $137,253.08 

"  Total  credits,  114,880.97 


"  Balance  in  administrator's  hands,  $22,372.11 

^^  Seventh.  That  the  balance  which  should  be 
charged  against  said  administrator  is  $22,372.11,  sub- 
ject to  his  commission  and  his  expenses  upon  this 
accounting,  and  the  auditor's  fees  and  charges,  to  be 
fixed  by  the  Surrogate  and  paid  by  said  administrator. 

"Dated  November  22d,  1877." 

To  this  report  exceptions  were  taken. 
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,      R.  D.  Habbis,  for  the  administrator, 

JoHK  B.  Haskin,  guardian,  in  person,  and  by  Abel  Cbook,  of  counsel. 

The  Surrogate. — I  can  see  no  reason  to  disturb 
the  report  of  the  auditor  as  to  the  "First"  and 
"Second"  findings.  The  testimony  was  somewhat 
conflicting  in  some  respects  and  in  others  vague.  I 
think  he  has  done  substantial  justice  in  regard  to  those 
items. 

I  feel  constrained,  however,  to  differ  from  him  as  to 
the  "  Third."  It  was  held  by  this  court  in  Hitchcock 
V,  Marshall  (2  JRedf.y  174),  that  a  Surrogate's  Court 
had  no  power  to  decree  payment  to  an  assignee  of  a 
distributive  share,  but  must  direct  it  to  be  made  to  the 
distributee  himself,  and  that  the  assignee  must  seek 
relief  in  some  forum  having  adequate  power  to  grant 
it.  If  that  proposition  be  correct,  then  it  seems  to  me 
there  can  be  no  difficulty  in  disposing  of  this  question. 
In  that  case,  the  administrator  should  be  directed 
to  pay  the  Van  Tuyls  their  distributive  shares,  less 
the  amount  of  these  notes.  That  would  seem  to  be 
equitable  and  just.  The  administrator  has  charged 
himself  in  his  account  with  this  sum  of  $2285.74,  and 
the  effect  of  the  auditor's  decision  is  to  deprive  him  of 
the  credits  he  claims  in  having  paid  to  each  of  these 
next-of-kin  so  much  on  account  of  their  shares,  and  to 
leave  him  to  recover  the  amounts  of  the  notes,  if  he 
can,  from  those  to  whom  the  amounts  really  belong.  I 
can  perceive  no  necessity  for  such  circuity  of  action. 
Under  our  statutes  these  ladies,  on  complying  with 
certain  conditions,  could,  after  the  lapse  of  a  year 
from  the  granting  of  administration,  have  sued  the 
administrator  to  recover  their  distributive  shares.     Is 
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it  not  clear  that  he,  in  such  case,  could  set  off  and  be 
jfiUowed  these  notes,  which  he  held  in  his  representa- 
tive character  ?  It  would  scarcely  answer  for  them  to 
say,  "  You  had  no  right  to  take  tliese  notes."  They 
were  taken  by  him  as  collector  and  subsequently 
passed  into  his  hands  as  administrator,  with  enlarged 
powers  in  regard  to  them.  The  case  of  Smith  v. 
Kearney  (2  Barh.  Ch.y  533),  to  which  I  am  referred 
by  counsel  for  the  administrator,  is  not  strictly  analo- 
gous, as  the  claim  was  against  the  deceased ;  but  the 
case  of  Jeffs  v.  Woods  (2  Peere  Williams^  128),  cited 
by  the  chancellor,  is  more  nearly  in  point.  There  the 
executor  was  permitted  to  retain  out  of  the  legacy  a 
debt  due  to  him  personally  from  the  legatee.  If, 
therefore,  a  personal  claim  could  be  retained  as  against 
a  legatee  or  distributee,  the  reason  for  such  retention 
in  this  case  is  stronger  from  the  fact  that  the  debts 
were  due  to  the  administrator  as  such.  So  much  of 
the  auditor's  report  as  refuses  to  permit  the  amount 
of  these  notes  to  be  credited  to  the  administrator  must, 
therefore,  be  set  aside.  But,  inasmuch  as  the  Van 
Tuyl  ladies  were  not  entitled  to  their  distributive 
shares  until  June  26th,  1868,  being  one  year  after  the 
date  of  letters  of  administration,  I  think  the  adminis- 
trator  should  be  charged  with  interest  on  their  re- 
spective notes  down  to  that  date  only,  and  that  they 
are  liable  to  him  for  such  interest,  and,  therefore,  the 
amounts  of  the  notes  and  interest  should  then  be  de- 
ducted from  their  shares  as  of  those  dates. 

I  concur  with  the  auditor  as  to  the  liability  of  the 
administrator  for  interest  as  determined  by  the 
"Fourth"  paragraph  of  his  report. 
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The  auditor  has  allowed  interest  on  a  balance  of 
principal  sum  of  |10,184.76  from  April  13th,  1869,  to 
November  22d,  1877  (date  of  his  report),  at  the  rate  of 
7  per  cent.  In  this  I  think  he  was  in  error.  The 
fund  was  generally  kept  on  deposit  in  a  trust  company, 
yielding  an  interest  of  4  per  cent.  There  were  a  few 
brief  periods  when  the  administrator  kept  some  part  of 
the  money  in  a  savings  bank,  of  which  he  was  an  offi- 
cer, without  interest,  until  he  could  go  and  deposit  it 
with  the  trust  company.  It  must  be  remarked  that 
the  accounting  proceedings  were  pending  during  the 
whole  period,  and  it  was  impossible  for  him  to  foresee 
when  they  would  be  tenninated  and  how  soon  he 
should  be  called  on  to  pay  over.  Under  these  circum- 
stances, he  could  not  be  required  to  do  more  than  to 
have  the  money  on  call,  at  such  rate  of  interest  as  he 
could  obtain.  It  strikes  me  that  the  method  adopted 
by  him  was  all  that  could  be  required.  It  would  be 
unjust  to  charge  him  seven,  when,  at  the  most,  he  only 
received  four  per  cent.  If,  however,  it  is  sought  to 
justify  the  charge  of  interest  at  the  legal  rate  on  the 
ground  that  he  should  be  so  charged  because  he  did 
not  proceed  at  once  to  distribute  the  balance,  in  pur- 
suance of  the  agreement  of  January,  1869,  I  consider 
it  a  sufficient  answer  to  say  that  this  court  has  no 
power  to  award  damages  for  a  breach  of  contract. 
Interest  should,  therefore,  be  charged  at  the  rate  of 
four  per  cent.  only. 

The  administrator  claims  the  right  to  deduct  his 
commissions  as  of  the  date  of  filing  his  account.  The 
statute  (2  R.  /S.,  93,  §  58),  directs  that  "on  the  settle- 
ment of  the  accounts  of  an  executor  or  administrator, 
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the  Surrogate  shall  allow  him  for  his  services"  certain 
commissions.  No  such  "settlement"  as  is  contem- 
plated by  the  statute  can  be  considered  made  until  the 
decree  fixing  the  rights  of  the  respective  parties  shall 
have  been  entered.  The  Surrogate  must  first  ascertain, 
by  adjusting  the  account,  the  amount  on  which  the 
allowance  is  to  be  based. 

It  is  conceded  that  the  administrator  should  be  cred- 
ited with  two  payments  made  by  him  since  filing  his 
account,  to  wit:  one  of  $25.60,  with  interest  from  De- 
cember 17, 1870,  and  another  of  $573.52,  with  interest 
from  December  28,  1870,  but  I  think  the  rate  of  such 
interest  should  be  limited  to  four  per  cent. 

The  auditor's  fees,  as  fixed  by  law,  and  the  other 
expenses  of  the  proceeding  must  be  paid  out  of  the 
fund,  and  the  administrator  must  have  an  allowance  of 
$10  per  day  for  services  of  counsel  in  preparing  for 
and  attending  upon  the  accounting,  the  number  of 
days  to  be  shown  by  affidavit. 

A  decree  must  be  entered  according  to  the  views 
above  expressed. 
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Wmtchbstkb  County.— HON.  OWEN  T.  COFFIN,  Subbooatb, 

March,  1878. 

Wbight  V,  Wkight. 

In  the  matter  of  the  final  accounting  of  George  S. 
Wright,  administrator  of  the  estate  Johk  T. 
Wright,  deceased. 

Wbere  oit  an  appeal  from  the  decree  of  a  Surrogate,  made  upon  a  final 
accounting,  the  proceedings  are  ordered  by  the  Court  of  Appeals  to  be 
remitted  to  the  Surrogate  for  a  re-hearing,  such  re-hearing  should  not 
be  had  until  the  filing  of  the  remittitur,  and  the  formal  entry  of  a  judg- 
ment or  decree  based  upon  it,  in  the  ofiice  of  the  county  clerk,  and  the 
filing  in  the  Surrogate's  ofiice  of  a  certified  copy  of  such  judgment  or 
decree. 

The  practice  on  procuring  such  judgment  or  decree  stated. 

The  decree,  entered  upon  the  final  accounting  in 
this  matter,  was  appealed  from  by  the  administrator. 
The  Supreme  Court,  in  the  main,  affirmed  the  decree ; 
an  appeal  was  then  taken  to  the  Court  of  Appeals, 
where,  it  is  understood,  the  judgments  or  decrees  of 
the  Supreme  Court  and  of  this  court  were  reversed, 
except  as  to  some  of  the  items  in  dispute,  and  a  fur- 
ther or  re-hearing  directed  to  be  had  in  this  court  as 
to  certain  items.  On  the  6th  day  of  March,  1878,  a 
certified  copy  of  an  order  of  the  Supreme  Court  was 
filed  in  the  Surrogate's  office,  by  which  it  was 
"  ordered  that  the  judgment  of  the  Court  of  Appeals 
be,  and  the  same  hereby  is,  made  the  judgment  of 
this  court,  to  wit,  that  the  judgment  of  the  general 
term  of  the  Supreme  Court,  entered  herein  on  the 
12th  day  of  July,  1877,  and  the  decree  of  the  Surro- 
gate of  the  county  of  Westchester,  made  on  the  13th 
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day  of  January,  1877,  be,  and  the  same  are  hereby 
severally  reversed,  with  costs  to  the  said  George  S. 
Wright,  as  administrator,  etc.,  aforesaid,  to  be  paid 
out  of  the  estate  of  said  John  T.  Wright,  deceased. 

"  And  it  is  further  ordered  that  said  proceedings  be 
remitted  to  the  Surroo^ate  of  Westchester  countv, 
with  directions  to  proceed  with  a  re-hearing  in  the 
matter  of  the  accounting  of  said  George  S.  Wright, 
as  such  administrator." 

An  application  was  thereupon  made,  on  the  part  of 
the  contestants,  to  proceed  with  the  accounting. 

James  Thomson,  for  the  administrator, 
Alex.  Thain,  for  the  contestants. 

The  Surrogate. — The  counsel  for  the  administra- 
tor objects  to  proceeding  in  this  matter  until  a  formal 
judgment,  such  as  has  been  directed  by  the  Court  of 
Appeals,  shall  have  been  entered.  I  am  inclined  to 
think  the  objection  is  well  taken.  In  this  case,  the 
proper  practice  would  seem  to  be,  to  file  the  remittitur 
from  the  Court  of  Appeals  with  the  county  clerk  of 
this  county,  then  to  apply  at  special  term  of  the  Su- 
preme Court  for  an  order  similar  to  the  one  already 
obtained,  which  should  be  followed  up  by  the  entry  of 
a  formal  judgment  or  decree,  in  compliance  with  the 
directions  contained  in  the  remittitur^  and  by  filing  in 
this  office  a  certified  copy  of  such  judgment  or  decree. 
If  the  order,  as  made  by  the  Supreme  Court,  remitting 
the  case  to  this  court,  is  sufficient  to  re-invest  it  with 
jurisdiction  to  proceed,  then  it  would  be  necessary  to 
consider  the  whole  case  again,  including  every  con- 
tested item  of  the  account.  But  it  seems  to  be  admit- 
ted that  the  Court  of  Appeals  sustained  the  general 
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term  and  this  court  as  to  some  of  the  items  in  contro- 
versy. Indeed,  copies  of  the  opinion  delivered  on  the 
reversal,  to  that  effect,  are  produced,  and,  while  it  is 
to  be  respectfully  followed,  as  to  its  results,  no  action 
here  can  be  based  upon  it  alone.  The  Supreme  Court 
must  first  determine,  by  its  judgment,  duly  entered, 
what  was  decided  by  the  appellate  tribunal,  and  may 
hear  counsel  as  to  the  form  and  substance  of  such 
judgment.  When  a  formal  judgment  shall  have  been 
entered  and  certified  to  this  court,  and  not  until  then, 
can  it  be  exactly  determined  what  we  have  to  do. 

Another  question,  relating  to  the  mode  of  proceed- 
ing, was  discussed  by  counsel,  but  from  the  views 
above  expressed  it  is  not  yet  properly  before  me,  and 
I  therefore,  refrain  from  cpnsidering  it  here. 

Ordered  accordingly. 


■>»» 


Westchester  County.— HON.  OWEN  T.  COmN,  Sueboqatb, 

April,  1878. 

Storms*  Will. 

In  the  matter  of  the  probate  of  the  last  will  and 
testament  of  Catherine  Storms,  deceased. 

Proof  of  the  due  execution  of  a  codicil,  which  contains  an  express  refer- 
ence to  a  will  previously  executed,  which  it  declares  it  is  to  be  taken  as 
a  part  of,  supplies  the  want  of  proof  of  the  proper  execution  of  the 
will  itself. 

This  was  an  application  for  the  probate  of  the  last 
will  and  testament  of  Catherine  Storms,  deceased,  to- 
gether with  the  codicil  thereto  annexed.  The  facta 
are  stated  in  the  opinion. 
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James  S.  Sxe,  executor,  in  penon. 

The  Surrogate. — An  alleged  will,  purporting  to 
have  been  made  by  the  deceased,  bearing  date  January 
7th,  1871,  to  which  Joseph  B.  Brown  and  Elisha  H. 
Purdy  were  subscribing  witnesses,  is  offered  for  pro- 
bate. To  it  is  annexed  a  codicil,  dated  September 
19th,  1873,  to  which  Abraham  D.  Stephens  and  Charles 
G.  Stephens  are  subscribing  witnesses,  which  is  also 
propounded  for  probate. 

Purdy,  one  of  the  witnesses  to  the  will,  cannot  be 
found,  nor  can  it  be  shown  that  he  is  absent  from  the 
state,  dead  or  insane.  As  the  will  relates  to  personal 
property  only,  there  would  be  no  difficulty  in  proving 
the  will,  if  it  could  be  shown  he  is  absent  from  the 
btate,  as  Brown,  the  other  witness,  has  given  his  testi- 
mony, proving  the  due  and  proper  execution  of  the 
instrument,  and  Purdy 's  handwriting  is  susceptible  of 
proof.  The  witnesses  to  the  codicil  have  proved  its 
due  execution.  Under  these  circumstances,  are  both 
instruments  sufficiently  proven  ? 

The  codicil  commences  as  follows:  "Whereas  I, 
Catherine  Storms,  *  *  *  have  made  my  last  will 
and  testament,  bearing  date  the  7th  day  of  January, 
1871,  in  and  by  which  I  have  given  and  bequeathed  to 
Mahala  J.  Gilbert  the  sum  of  $400,"  (which  is  so 
given  in  the  will) ; 

"  Now,  therefore,  I  do,  by  this  my  writing,  which  I 
hereby  declare  to  be  a  codicil  to  my  said  last  will  and 
testament,  and  to  be  taken  as  a  part  thereof,  order  and 
declare  that  my  will  is  that  the  sum  of  $600  be  paid  to 
her,  in  lieu  of  the  said  sum  of  $400,"  &c. 

The  last  clause  of  the  codicil  is  as  follows :  "  And, 
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lastly,  it  is  my  desire  that  this  codicil  be  annexed  to 
and  made  a  part  of  my  last  will  and  testament^  as 
aforesaid,  to  all  intents  and  purposes." 

A  codicil,  well  executed,  which  by  its  terms  repub- 
lishes a  will  found  to  be  deficiently  executed,  is  a  good 
publication  of  the  will,  and  any  informality  in  the  ex- 
ecution of  the  will  is  corrected  by  the  codicil,  duly 
executed.  (In  the  goods  of  Mary  Ann  Dickin,  2 
Robert.  Ecct,  298 ;  Mooers  v.  White,  6  Johns.  Ch,,  374, 
375.  A  republication  of  a  will  is  tantamount  to  mak- 
ing the  will  de  novo.  The  will  so  republished  is  a  new 
will.  (Wms.  on  JSxrs.,  188,  189  j  Jarm.  on  Wills, 
122,  123.) 

The  only  effect  of  the  will  and  codicil  being  united 
in  the  same  paper  is  to  render  unnecessary  any  ex- 
press reference  to  the  unattested  document  for  the 
purpose  of  identifying  it.  {Jarm.  on  Wills.,  124.)  So 
that,  whether  the  codicil  in  question  was  annexed  to 
the  will  before  or  after  execution  is  of  no  consequence, 
as  it  makes  an  express  reference  to  the  will. 

.  Although  no  informality  in  the  execution  of  the  will 
itself  is  apparent,  the  reason  for  the  rule  as  to  the  re- 
publication applies  with  as  much  force  where,  for  any 
reason,  proof  of  proper  execution  cannot  be  obtained? 
as  where  the  defective  execution  appears  on  the  face 
of  the  document. 

Hence,  the  execution  of  the  codicil  to  the  will  of  the 
decedent  having  been  properly  proven,  it  follows  that 
both  must  be  admitted  to  probate. 

Ordered  accordingly. 


880        CASES  IN  THE  SURROGATES'  COURTS. 

LOCKWOOD  V.  LOCKWOOD. 


Westchester  County.— HOK  OWEN  T.  COFFIN,  Surrogate. 

May,  1878. 

LoCKWOOD   V.   LoCKWOOD. 

In  the  matter  of  the  estate  of  Charles  A.  Lockwood 

deceased. 

To  procure  an  order  directing  an  advance  to  be  made  by  execntors  to  a 
beneficiary  under  a  will,  as  provided  for  in  §§  82,  83,  2  R.  8.,  98,  the 
petitioner  must  present  facts  going  to  show  that  such  advance  is  neces- 
sary to  the  petitioner's  support,  in  the  station  in  life  in  which  the 
petitioner  occupies,  and  the  petition  should  state  the  amount  required. 

Where  tlie  will  after  the  specific  bequests  and  devises  disposed  of  all  the 

residue  of  the  estate,  Held,  that  the  computation  of  the  '*  one-third 

more  of  assets  "  after  payment  of  all  debts,  legacies  and  claims,  neces- 

'     sary  under  the  statute  to  justify  such  advance,  was  to  be  made  by 

excluding  the  residuary  legacies. 

Where  the  beneficiary  applying  for  the  advance,  Is  to  receive,  under  the 
will,  the  interest  only  of  a  specified  sum,  which  is  bequeathed  in  trust 
for  his  benefit,  with  remainder  over,  only  an  advance  of  such  interest 
as  has  accrued  is  proper. 

A  Sum  to  be  paid  annually  cannot  be  ordered  as  au  advance,  but  only  a 
specific  amount  to  meet  present  needs. 

Mirrors  secui-ed  to  the  wall  by  an  iron  clamp  at  the  top,  and  let  into  and 
glued  to  the  mantel-piece,  and  constructed  at  the  sanie  time  and  with 
frames  of  tlie  same  wood  as  the  mantel,  Held  to  be  fixtures. 

An  application  was  presented  in  this  matter  by 
Adelia  M.  Lockwood,  widow  of  the  deceased,  on  behalf 
of  herself,  and  of  Adelaide  L.  Lockwood,  her  step- 
daughter, a  minor,  of  the  age  of  about  seventeen 
years,  of  whose  person  she  is  testamentary  guardian, 
for  an  order  directing  the  executors  to  advance  to  her, 
as  a  legatee  under  the  will  of  the  deceased,  for  her 
own  support  and  the  support  of  said  minor,  also  a 
legatee,  a  portion  of  their  respective  legacies. 

The  petition  set  forth  that  the  testator  died  Nov. 
28, 1877 ;  that  the  assets  of  the  estate,  as  shown  by  the 
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inventory,  amounted  to  $170,000,  consisting  mainly 
of  cash,  United  States  bonds,  and  bonds  and  mort- 
gages, and  that  the  debts  did  not  exceed  $1,000 ;  that 
the  petitioner  and  said  minor  were  each  entitled,  by  the 
terms  of  the  will  and  codicils,  to  the  income  from 
$25,000,  annually,  and  also  to  the  one-half  of  the 
income  from  the  residuary  estate ;  that  various  lega- 
cies to  other  persons  aggregated  $62,800 ;  that,  after 
deducting  these  legacies  and  the  amount  of  the  debts, 
there  would  remain  to  the  petitioner  and  said  minor,  a 
sum  of  at  least  $50,000,  to  the  income  of  which  each 
was  entitled  to  one-half;  that  the  executors  had  refused 
to  make  any  allowance  to  her  for  her  own  support,  or 
to  meet  the  expenses  incurred  on  account  of  the 
xninor ;  that  her  income  from  other  sources  was  wholly 
insufficient  for  her  support,  and  that  she  was  greatly 
embarrassed  and  distressed  by  reason  of  said  refusal. 

It  alleged,  and  it  was  admitted,  that  the  appraisers,  in 
taking  the  inventory,  neglected  to  set  apart  for  the 
widow,  the  usual  articles  and  property,  as  provided  by 
law. 

The  affidavit  on  behalf  of  the  executors,  in  answer 
to  the  petition,  among  other  things,  alleged  that  the 
petitioner  had  a  "considerable  income"  from  the 
estate  of  a  former  husband,  and  gave  other  facts  relied 
upon  as  tending  to  show  that  the  order  asked  for  was 
unnecessary.  It  also  contained  allegations  to  the 
effect  that  the  minor  also  had  "  considerable  income  " 
from  other  sources. 

Other  facts  appear  in  the  opinion. 

Arnoux,  Ritch  Sb  Woodfobd,  for  Uie  peiiHo/ner, 
•  D.  G.  Cbosbt,  for  the  executors. 
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The  Surrogate. — ^This  is  an  application,  made  under 
§§  82,  83,  2  E.  S.y  98,  for  an  order  directing  the 
executors  to  advance  parts  of  legacies.  The  allow- 
ance can  be  directed  to  be  made  only  where  it  shall 
be  alleged,  and  adjudged  by  the  court,  to  be  necessary 
for  support.  It  is  insisted  by  counsel  for  the  execu- 
tors that  the  petition  must  present  a  case  of  actual 
necessity y  before  the  court  can  grant  the  order ;  that 
the  order  cannot  be  properly  made  where  the  party 
has,  already  at  hand,  means  to  supply  comfortable 
suitable  food  and  a  sufficient  shelter.  The  word 
"necessary,"  in  the  statute,  is  used  in  a  relative  sense. 
It  means,  with  reference  to  the  station  in  society,  the 
former  mode  of  life  and  surroundings,  and  the  estate 
or  income  to  which  the  applicant  has  been  accustomed, 
and  to  which  she  will  ultimately  be  entitled.  In  the 
case  of  Williamson  v.  Williamson  (6  Paige,  298),  the 
estate  seems  to  have  been  much  less  than  this,  and 
yet  the  Chancellor  considered  a  legacy  of  $2,000  a 
year  to  the  widow  a  very  scanty  allowance,  with  refeiv 
ence  to  the  amount  of  the  estate. 

The  83d  section  (above  cited)  is  somewhat  peculiar 
for  its  obscurity  of  meaning,  if  not  for  its  impractica- 
bility when  read  literally.  It  declares  that  "if  it 
appear  to  the  surrogate  that  there  is  at  least  one-third 
more  of  assets  in  the  hands  of  such  executors  or 
administrators  than  will  be  sufficient  to  pay  all  dehts^ 
legacies  and  claims  against  the  estate,"  he  may,  in  his 
discretion,  allow  a  portion  to  be  advanced.  Now,  in 
this  case,  and  in  most  testamentary  cases,  the  will 
disposes  of  the  whole  of  the  assets  by  way  of  legacies, 
whether  specific,  general  or  residuary.     All  are  em- 
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braced  by  the  language  quoted  above,  and,  if  con- 
strued accordingly,  then  in  no  case  of  this  character, 
could  a  legatee,  however  destitute  or  needy,  obtain 
any  relief  under  these  provisions.  But  statutes  must 
must  be  so  construed  as  to  give  them  some  effect. 
(Watervliet  Turnpike  Co.  v.  McKean,  6  Eill,  616). 
This  can  be  done  here  by  excluding  residuary  legacies, 
and  perhaps  this  was  intended  by  the  statute.  To 
ascertain  the  excess  of  one-third,  fixed  sums,  as  legar 
cies,  only,  I  think,  should  be  regarded.  The  residuum 
is  apt  to  be  so  fluctuating  and  uncertain  in  amount  as 
to  be,  in  any  case,  a  very  unreliable  element  in  the 
calculation.  Adopting  this  view,  it  remains  to  be  seen 
whether  there  is  one-third  more  of  assets  than  the 
amount  of  debts,  legacies  and  other  claims.  The 
inventory  on  file  shows  assets  to  the  extent  of  $171,- 
436,  to  which  may  be  added  some  $6,000  of  accrued 
interest  on  securities,  making  about  $176,436.  The 
legacies,  exclusive  of  residuary,  and  known  debts,  will 
not  exceed  $118,000,  to  which,  if  we  add  one-third 
thereof,  we  have  $157,334;  deduct  this  from  the 
amount  of  the  inventory  and  accrued  interest,  and 
there  results  a  surplus,  over  one-third  of  the  debts  and 
legacies,  of  more  than  $19,000.  Hence  there  is  no 
difficulty,  on  this  score,  in  granting  the  order  asked 
for. 

The  provisions  made  in  the  will  for  the  widow  are 
expressed  to  be  in  lieu  of  dower,  and  her  interest  in 
the  income  of  the  $25,000  vested  in  her,  at  once,  od 
the  death  of  her  husband  (1st  Jarm.  on  Wills y  646); 
and  the  interest  on  her  share  of  the  residuum  com- 
menced at  the  same  time.     (Williamson  v.  Williamson^ 
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above.)  No  other  provision  being  made  in  the  will 
ior  the  support  of  the  minor,  Adelaide,  than  the 
income  of  certain  sums,  she  is  also  entitled  to  interest 
on  those  sums  from  the  death  of  the  testator.  (Cooke 
«.  Meeker,  36  N.  F.,  15;  King  v.  Talbot,  40  N.  F., 
76);  and  where,  as  in  this  case,  the  sums  are  left  in 
trust,  with  directions  that  the  income  be  applied  t6 
the  use  of  legatees,  it  would  seem  that  the  directions 
are  complied  with,  by  paying  it  to  them.  {JRedf.  on 
Wilhy  477.)  These  being  vested  legacies,  whatever 
may  have  been  earned  by  the  fund  producing  them, 
up  to  the  time  of  their  respective  deaths  and  not  paid 
to  them,  will  go  to  their  legal  representatives.  A 
legacy,  once  vested,  is  not  divested  by  the  death  of 
the  legatee.     (Larocque  v.  Clark,  1  Hedf.^  469.) 

The  assets  of  the  estate  consisted  of  about  $40,000 
in  cash,  |114,000  in  bonds  and  mortgages,  $10,000  in 
government  bonds,  $1,000  in  bank  stock,  and  some 
other  items.  As  the  great  bulk  was  invested  and 
earning  interest  at  the  time  of  the  testator's  death, 
and  so  continues,  and  as  the  legacies  to  other  parties 
do  not  begin  to  bear  interest  until  a  year  after  his 
death,  it  is  quite  apparent  that  any  advancement  that 
should  be  ordered  made,  even  to  the  extent  of  the 
-whole  accrued  interest,  will  in  no  wise  affect  those 
legatees. 

The  only  obstacle  in  the  way  of  making  the  desired 
order  is,  in  ascertaining  whether  the  advancements 
asked  are  necessary  for  the  support  of  the  petitioner 
and  her  ward.  The  petition  does  not  indicate,  as  it 
should,  what  sums  are  desired.  It  does  not  state  what 
the  petitioner's  income  is  from  other  sources,  if  any. 
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The  answering  affidavit  is  unsatisfactory,  in  merely 
alleging  that  she  has  a  ^^considerable  income/'  and 
in  asserting  substantially  the  same  as  to  the  minor. 
No  figures  are  given  on  either  side.  The  statements 
are  too  vague  to  enable  this  court  to  judge,  intelli- 
gently, as  to  the  propriety  of  granting  the  order 
prayed  for.  The  petition  should  fully  state  all  the 
facts  necessary  to  bring  the  case  within  the  provisions 
of  the  statute,  and  then  be  laid  before  the  court,  to 
enable  it  properly  to  discharge  its  duty.  As  the 
papers  presented  do  not  do  this,  evidence  aliunde  must 
be  furnished,  as  was  directed  to  be  done  in  Oilman  v. 
Oilman  (66  i\r.  Y.^  631;  and  see  Dayton's  Stirr.y 
442-3.) 

The  testator  devised  to  his  widow  a  house  and  land 
on  Davenport's  Neck,  near  New  Rochelle,  and,  with  a 
view  to  some  future  early  letting  of  the  premises  for 
the  season,  the  respective  counsel  have  desired  this 
court  to  determine  now,  whether  certain  mirrors  in 
the  house  are  fixtures,  or  assets.  Although,  perhaps, 
not  the  proper  time  to  consider  the  question,  I  yield 
to  the  request,  hoping  thereby  to  prevent  possible 
litigation  on  the  subject. 

I  think  the  parlor  and  library  mirrors  are  fixtures 
and  pass  to  Mrs.  Lockwood  as  the  devisee.  They  are 
fastened  at  the  top  to  the  breast  of  the  chimney  by  an 
iron  clamp  inserted  into  the  masonry  and  extending 
outward,  so  as  to  clasp  the  top  of  the  mirror  frames 
and  hold  them  there.  They  are  supposed  to  be  glued 
iast  to  or  let  into  the  mantel  shelves,  on  which  they 
rest,  but  the  evidence  is  not  very  clear  on  the  subject, 
and  the  frames  are,  with  the  mantels,  of  a  like  desigp 
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p-nd  of  the  same  wood.  Both  were  made  by  a  cabinet- 
maker and  correspond  throughout.  Judging  from 
these  facts,  together  with  the  draft  submitted,  it  was 
evidently  designed  to  make  these  mirrors  as  much  a  ' 
j)art  of  the  house  as  the  mantels  themselves.  (McRea 
V.  Central  Nat.  Bk.,  66  iV.  Y.,  489 ;  House  v.  House, 
10  Paige,  158.)  As  to  the  hall  mirror  it  is  different. 
That  rests  upon  a  bracket  and  seems  in  no  way  con- 
nected with  the  house,  in  any  other  manner  than  pic- 
ture frames  usually  are.  It  must  be  regarded  as  be- 
longing to  the  assets. 

Clearly,  the  appraisers  in  taking  the  inventory  neg- 
lected their  duty  in  not  setting  apart  the  exempt  prop- 
erty and  articles,  as  required  by  the  statute.  The 
omission  must  be  supplied. 

After  the  announcement  was  made  in  regard  to  the 
requiring  of  further  evidence  as  to  the  necessity  of  the 
advancement  for  the  support  of  the  widow  and  her 
ward,  the  parties  again  appeared  and  the  petitioner 
produced  oral  evidence  on  the  subject.  From  this 
testimony  it  appears  that  she  has  an  income  of  $165 
net  per  month  from  certain  real  estate  in  the  city  of 
New  York,  or  at  the  rate  of  about  $2000  a  year ;  that 
it  formerly  amounted  to  about  four  times  that  sum, 
and  has  diminished  from  last  year  about  $3000 ;  that 
she  had  rented  the  mansion  at  Davenport's  Neck,  fur- 
nished, for  $1000  for  the  season ;  that  in  order  to  rent 
it  so  furnished  she  purchased  of  the  executors  one-half 
of  the  furniture  therein,  which  half  was  bequeathed  to 
the  minor,  for  about  $1000.  The  house  will  require 
repairs  to  the  extent  of  $75  before  the  tenant  takes 
possession  on  or  about  the  1st  of  June  next^  and  the 
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taxes  on  the  property  amount  to  about  f  275  per  year, 
while,  when  not  occupied,  it  costs  her  $40  per  month 
to  employ  a  man  to  take  charge  of  the  property,  w^hich 
is  not  so  situated  as  to  be  conveniently  and  with  com- 
fort occupied  during  the  winter  months.  The  item 
for  insurance  is  not  given.  It  thus  appears  that,  on 
the  whole,  no  considerable  amount  can  be  realized 
from  that  property.  So  that,  if  we  put  the  whole 
amount  of  her  net  annual  income  at  present  at  $2500, 
we  shall  rather  exceed  the  reality.  For  a  lady  who 
has  been  in  the  habit  of  commanding  an  income  of  her 
own  to  the  amount  of  from  $5000  to  $8000  a  year,  to 
say  nothing  of  the  support  rendered  by  a  husband  of 
such  considerable  wealth,  and  who  naturally  wishes  to 
sustain  herself  in  the  station  in  which  she  was  thus 
placed,  moving  in  society  which  a  considerable  income 
usually  attracts,  her  present  income  must  be  regarded 
as  quite  inadequate.  Besides,  her  son  by  her  former 
husband — a  young  gentleman,  grown — is,  so  far  as 
appears  at  present,  dependent  upon  his  mother.  Under 
the  circumstances,  I  think  an  order  should  be  made 
directing  the  executors  to  advance  to  her  the  sum  of 
$1500.  I  do  not  deem  it  prudent  nor,  indeed,  within 
my  power  to  direct  the  payment  of  a  sum  larger  than 
that  of  her  interest  already  accrued  upon  the  amounts 
set  apart  by  the  will  for  her  use.  If  she  were  to  die 
to-morrow,  the  future  earnings  would  not  belong  to  her 
legal  representatives,  but  to  the  legatees  in  remainder. 
No  evidence  was  offered  by  the  executors  as  to 
whether  the  minor  is  in  receipt  of  income  from  any 
other  source.  She  is  being  educated  at  a  very  excel- 
lent institution  and  should  be  allowed  a  reasonable 

22 
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sum.  It  is  alleged  that  the  executors  have  already 
advanced  since  the  death  of  her  father  nearly  $1000 
for  her  benefit.  A  part  of  it,  doubtless,  accrued  during 
her  father's  life,  but  to  what  extent  does  not  appear. 
It  is  suggested  that  $2000  per  annum  should  be 
directed  to  be  applied  to  her  support  and  education, 
but  in  this  proceeding  that  would  be  improper,  as  this 
application  imder  the  statute  has  regard  only  to  present 
needs.  At  the  end  of  the  year  the  interest  will  be- 
come due,  and,  whatever  it  may  be,  will,  doubtless, 
through  the  proper  channel,  be  applied  to  her  support, 
as  the  law  and  sound  judgment  may  require.  Her  in- 
terests under  the  will  are  precisely  the  same  as  her 
step-mother's.  If  the  amounts  .of  which  she  is  entitled 
to  the  use  yield  interest  at  the  rate  of  seven  per  cent., 
her  income  will  be  $3500  per  annum.  Having  in  view 
what  has  already  been  expended  on  her  account,  I 
think  it  safe  to  direct  that  the  executors  pay  to  the 
guardian  of  her  person  the  sum  of  $1000  as  necessary 
for  her  maintenance  and  education. 

Before  these  payments  shall  be  made,  however,  the 
bonds  required  by  the  statute  must  be  given. 

An  order  in  accordance  with  these  views  will  be 
entered. 
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Westchester  County.— HON.  OWEN  T.  COFFIN,  Surrooatk. 

May,  1878. 

Clocee  v.  Igglesden. 

In  the  matter  of   the  estate  of  Sarah    Igglesden, 

deceased. 

After  the  sale  of  some  of  a  decedent's  real  estate  to  pay  certain  debts, 
upon  an  order  of  the  Surrogate,  and  the  entry  of  an  order  for  their 
payment  and  for  the  distribution  of  the  surplus,  and  after  such  pay- 
ment and  a  partial  distribution  had  been  made  thereunder,  a  judgment 
and  decree  construing  decedenv's  will  was  rendered  by  the  Supreme 
Court,  in  an  action  previously  brought  for  the  purpose,  and  thereupon 
an  order  was  granted  by  a  judge  of  that  court  directing  the  Surrogate 
to  pay  out  of  the  surplus  an  allowance .  and  costs  to  the  attorney  Mrho 
conducted  the  action  in  the  Supreme  Court,  Held^  that  the  attorney 
should  have  applied  to  the  Surrogate  at  the  time  the  order  for  distri- 
bation  was  made,  and  that  the  judge  of  the  Supreme  Court  had  no 
jurisdiction  to  make  the  order  directing  such  payment  from  the  surplus. 

On  the  9th  day  of  July,  1877,  a  petition  was  pre- 
sented by  a  creditor  of  the  deceased,  praying  for  a  sale 
of  the  real  estate  of  which  the  deceased  died  seized,  or 
so  much  thereof  as  might  be  necessary  for  the  pay- 
ment of  her  debts.  The  petition  showed  that  she  died 
June  22d,  1877,  leaving  a  will,  which  was  duly  proved, 
July  24th,  1872  ;  that  on  the  23d  July,  1875,  the  ex- 
ecutors named  in  the  will,  and  who  had  qualified  as 
such,  were  duly  removed,  and  John  Igglesden,  Jr.,  and 
Charles  Foulke  were,  on  the  27th  September,  1876, 
appointed  administrators,  with  the  will  annexed ;  that 
said  John  Igglesden,  Jr.,  died  prior  to  the  presentation 
of  said  petition ;  that  the  deceased  died  seized  of  two 
lots  of  land — one  in  the  town  of  Eastchester,  valued 
at  $1,000,  and  one  at  Tremont,  in  the  24th  Ward  of 


340  CASES  IN  THE  SURROGATES'  COURTS. 

CLOCKS  9.  IGGLESDEN. 

the  city  of  New  York,  valued  at  $2^500;  that  the 
names  and  ages  of  the  heirs  and  devisees  and  other 
per807i8  interested  in  said  estate^  were  as  follows: 
Joseph  Igglesden,  of  full  age,  and  Charles  Igglesden, 
about  fifteen  years  of  age,  only  surviving  children  and 
heirs-at-law  of  deceased;  John  Igglesden,  husband  of 
deceased,  of  full  age,  and  Sarah  Igglesden,  widow  of 
John  Igglesden,  Jr.,  one  of  the  children  and  heirs-atr 
law  of  deceased. 

No  cause  being  shown  to  the  contrary,  a  sale  was 
duly  ordered.  The  premises  at  Eastchester  only 
were  sold  for  ^950,  on  the  12th  day  of  January,  1878, 
and  the  proceeds  paid  into  court.  The  sale  was  con- 
firmed on  the  16th,  and  a  conveyance  executed  ac- 
cordingly. On  the  10th  day  of  April,  1878,  the  usual 
order  establishing  claims  to  the  amount  of  $94.96  and 
a  decree  of  distribution  were  made  and  entered,  which, 
after  directing  payment  of  the  taxes  and  expenses  of 
sale,  amounting  to  $297.20,  and  the  debts  aforesaid  in 
full,  ordered  the  surplus,  to  wit,  $567.84,  to  be  distrib- 
uted as  follows:  $33.84  to  Sarah  Igglesden,  widow,  as 
a  sum  in  gross  for  her  dower  interest,  which  she  con- 
sented to  accept ;  to  Joseph  Igglesden,  devisee,  $141.96; 
to  Charles  Igglesden,  a  minor  devisee,  $141.96,  to  be 
invested,  and  to  John  Igglesden,  the  husband  of  testa- 
trix and  father  of  the  devisees,  Mary  Ann  and  John, 
Jr.,  both  of  whom  were  dead,  the  sum  of  $250.08, 
which  had  been  diminished  to  that  amount  by  the  sum 
in  gross  to  the  widow,  and  the  same  was  directed  to  be 
invested  for  his  benefit  during  life.  On  the  same  day 
of  the  (late  of  the  decree,  the  attorney  who  had  con- 
ducted tJie  proceedings  was  allowed  and  paid  the  sum 
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of  $50,  the  debts  were  paid,  as  was  also  the  widow 
paid  her  sum  in  gross. 

During  the  life  time  of  John  Igglesden,  Jr.,  he  com; 
menced  an  action  in  the  Supreme  Court  against  his 
father  and  the  surviving  devisees  for  the  construction 
of  the  will  of  the  testatrix,  some  of  its  provisions  ap- 
pearing to  be  illegal.  On  the  12th  May,  1877,  a  de- 
cree was  entered  in  said  action  construing  said  will 
and  awarding  the  costs  of  plain tiif's  attorney  and  those 
of  the  guardian  ad  litem  to  be  paid  out  of  the  respec- 
tive shares  as  fixed  by  the  decree.  On  the  30th  day 
of  April y  1878,  an  order  was  made  in  said  action 
granting  an  extra  allowance  to  plaintiffs  attorney,  and 
on  the  next  day  (1st  May)  the  costs  were  taxed  and 
judgment  final  was  entered.  On  the  same  day,  the 
judgment,  or  a  copy  of  it,  together  with  the  certificate 
of  the  clerk  showing  that  the  costs,  to  the  amount  of 
about  $220,  had  been  taxed,  was  exhibited  to  the  Sur- 
rogate by  the  plaintiffs  attorney,  and  a  request  made 
that  he  would  pay  them  out  of  said  surplus  so  directed 
by  the  decree  to  be  distributed  as  aforesaid.  'The 
Surrogate  did  not  comply  with  the  request. 

On  the  15th  May,  1878,  said  attorney  produced  to 
the  said  Surrogate  an  order  made  in  said  action  on  the 
preceding  day  by  a  Justice  of  the  Supreme  Court, 
directing  and  ordering  him  to  pay  said  costs  out  of 
said  surplus. 

G.  D.  W.  Clocks,  attorney  in  person. 

The  Surrogate. — Mr.  Clocke  was  the  attorney  for 
the  plaintiff  in  the  action  of  Igglesden  v.  Igglesden, 
and  he  is  also  the  attorney  who  conducted  throughout 
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the  proceedings  for  the  sale  of  the  real  estate  in  this 
matter.  He  presents  to  me  now  the  question  as  to 
whether  my  duty  under  the  statute  will  permit  me  to 
obey  the  order  made  by  a  superior  court.  I  have  the 
greatest  possible  respect  for  the  court  which  the  learned 
judge  who  granted  the  order  adorns,  and  should  cheer- 
fully obey  any  proper  direction  it  might  give,  but  this, 
I  apprehend,  is  an  independent,  though  inferior,  tribu- 
nal.  It  ought  not  to  be  interfered  with  while  engaged 
in  the  discharge  of  its  proper  functions  by  any  court, 
however  exalted.  When  it  has  completed  its  duties 
by  making  an  order  or  final  decree  in  any  matter,  its 
doings  may  be  reviewed  and  its  action  reversed  or 
affirmed  on  appeal ;  but  I  think  the  Supreme  Court 
has  no  more  power  to  order  what  I  shall  do  in  a  pend- 
ing proceeding  than  a  county  judge  has  to  send  an 
order  to  a  justice  of  the  peace  commanding  him  to 
admit  or  reject  evidence  or  directing  what  judgment 
he  shall  render  in  a  case  pending  before  him.  (See 
Wright  V.  Fleming,  19  N.  F.  Supm.  Ct,  (12  Hun.)y 
469.) 

I  am  fully  aware  that  judges,  in  the  mass  of  matter 
presented  for  their  action,  find  it  impossible  to  read 
and  consider  all  the  affidavits  and  other  papers  pre- 
sented to  them.  Many  orders  are  granted  by  them  at 
the  risk  of  the  counsel  applying,  and  they  do  not  hesi- 
tate, when  their  attention  is  called  to  their  illegality 
or  impropriety,  to  revoke  them  promptly. 

In  this  case  it  seems  to  me  the  attorney  should,  in 
the  first  instance,  have  applied  to  me  by  petition,  on 
the  day  fixed  for  distribution,  to  insert  in  the  decree  a 
direction  that  the  costs  in  the  action  should  be  paid 
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out  of  the  surplus.  If,  on  such  application,  the  court 
erred  in  its  decision,  the  error  could  have  been  cor- 
rected on  appeal.  I  know  of  no  other  way  by  which 
errors  of  Surrogates'  Courts  can  be  corrected.  But  he 
was  not  then  in  a  position  to  make  such  application,  as 
his  costs  were  not  taxed  till  the  1st  May,  while  the 
decree  was  entered  twenty  days  prior  thereto.  At  the 
last  mentioned  time  (April  10th),  he  drew  the  order 
establishing  claims,  and  the  consent  of  the  widow  to 
accept  a  sum  in  gross,  and  partly  prepared  the  decree 
of  distribution,  which  was  jfinished  by  me.  Then  was 
the  time  for  him  to  have  presented  his  claim,  if  any, 
but  there  was  none  then  existing,  at  least  in  a  tangible 
and  liquidated  shape.  Indeed,  in  the  petition  presented, 
which  contained  a  prayer  for  the  sale  of  the  premises, 
no  mention  is  made  of  the  claim  in  question. 

The  proceeding  in  this  matter  had  gone  through  aU 
its  stages  to  a  final  decree  of  distribution  before  the 
court  heard  of  this  claim  and  twenty  days  before  his 
costs  were  taxed  or  judgment  docketed. 

The  various  sections  of  the  statute  affecting  the 
question  provide,  substantially,  as  follows :  2  R.  S.,  105, 
§  31,  that  the  sale  passes  all  the  title  and  interest  of 
the  deceased  at  the  time  of  death ;  §  32,  that  every 
sale  and  conveyance  shall  be  subject  to  all  charges,  by 
way  of  judgments,  mortgages  or  otherwise,  upon  the 
lands  sold  existing  at  the  death  of  the  owner;  §  35, 
that  the  proceeds  of  sale  be  paid  to  the  Surrogate; 
§  36  directs  him  to  pay  the  charges  and  expenses  of 
sale  and  to  satisfy  any  claim  of  dower ;  §  38,  that  he 
pay  debts  of  deceasedy  and  §  43,  that  he  distribute  the 
surplus  among  the  heirs  or '  devisees  or  the  persons 
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claiming  under  them.  Hence,  under  this  last  pro- 
vision^  if  any  person  had  at  the  time  of  the  sale  held 
a  mortgage,  judgment  or  other  claim  which  was  a  lien 
upon  the  share  of  any  one  or  more  of  the  devisees,  he 
would  have  claimed  under  him  or  them,  and  could 
have  claimed  the  share  or  shares  of  such  devisee  or 
devisees  in  the  surplus.  Here,  however,  as  before  re- 
marked, the  claim  in  question  did  not  exist  at  the  time 
of  the  sale  nor  on  the  day  of  distribution;  no  judgment 
had  been  docketed :  and  Mr.  Clocke,  notwithstanding 
the  award  of  costs  in  the  suit  for  construction  of  the 
will,  had  no  lien  which  he  could  at  either  of  these 
times  assert.  (Sears  v.  Mack's  Assignees,  2  Brad/., 
394). 

In  respectfully  declining,  for  these  reasons,  to  obey 
the  order  of  the  Supreme  Court,  I  am  gratified  to 
think  Mr.  Clocke  is  not  without  ample  remedy.  A 
portion  of  the  real  estate  of  the  deceased,  of  the  esti- 
mated value  of  $2,500,  remains  unsold,  and  upon  it  his 
judgment  is,  doubtless,  a  lien.* 

*  On  the  return  of  an  order  to  show  cause  in  the  Supreme  Court  why  the 
Surrogate  should  not  be  punished  for  disobeying  its  order,  the  court  held 
that  it  had  uo  power  to  interfere  with  the  Surrogate  in  the  matter,  and  the 
application  was  dismissed. 
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Westchester  County.— HON.  OWEN  T.  COFFIN,  Subrogatb. 

August,  1878. 

BuRNHAM  V.  Harrison. 

In  the  matter  of  the  estate  of  Martha  A.  Peck,  de^ 

ceased. 

One  who  has  recovered  a  judgment  against  an  executor,  has  no  right  to  have 
the  amount  of  his  costs  included  in  the  sum  allowed  to  him  in  pro- 
ceedings before  the  Surrogate  to  mortgage  the  decedent's  real  estate  for 
the  payment  of  debts,  but  only  the  face  of  the  judgment,  notwith- 
standing the  action  was  commenced  in  the  lifetime  of  the  decedent, 
and  revived  by  the  executor. 

This  was  an  application  by  an  executor  to  mortgage 
real  estate  of  the  testatrix  for  the  payment  of  her 
debts. 

The  facts  are  stated  in  the  opinion. 

Robert  Harbison,  executor,  in  person. 
Wm.  H.  Seveny,  for  creditora. 

The  Surrogate. — It  appears  that  E.  L.  and  B.  T. 
Burnham  instituted  an  action  in  the  Supreme  Court 
against  the  testatrix,  in  her  lifetime,  to  recover  the 
value  of  certain  alleged  services;  that  pending  such 
action  she  died,  and  it  was  revived  as  against  her  legal 
representatives.  They  ultimately,  after  considerable 
litigation,  recovered  a  judgment  for  $569.91  damages, 
and  $366.87  costs.  The  counsel  for  the  creditors 
insists  that  they  are  entitled,  in  this  proceeding,  to 
prove  and  be  allowed  the  whole  amount  of  their  judg- 
ment, including  costs,  and  refers  to  Benedict  v.  Caffe 
(3  Duer,  669) ;  Merritt  v.  Thompson  (27  iV:  T.,  225), 
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and  other  authorities  cited  in  Bedf.  Surr.  Pr.y  300,  as 
showing  that  §  41,  2  H.  S.y  90,  is  not  applicable,  and 
that  they  have  a  right  to  recover  such  costs  in  this 
proceeding.  I  think  he  is  mistaken.  The  41st  sec- 
tion, discussed  in  the  cases  referred  to,  has  no  applica- 
tion to  a  proceeding  of  this  character.  It  relates  solely 
to  costs  in  suits  against  executors  and  administrators, 
when  recovered,  and  to  the  fund  from  which  they  are  to 
be  paid.  The  article,  of  which  it  is  a  section,  prescribes 
the  duties  of  executors,  etc.,  in  reference  to  the  pay- 
ment of  debts  and  legacies.  But  this  is  a  proceeding 
under  the  various  provisions  of  title  4,  which  embraces 
an  entirely  different  subject.  Section  one  as  amended 
in  1837,  points  out,  that  where  the  assets  shall  be 
found  insufficient  to  pay  the  debts  of  the  deceased, 
application  may  be  made  to  the  surrogate  for  authority 
to  mortgage,  lease,  or  sell  the  real  estate  to  pay  such 
debts.  Clearly,  this  means  debts  which  the  deceased 
ow^ed  and  was  liable  to  pay  at  the  time  of  his  death. 
It  certainly  will  not  include,  as  such  a  debt,  costs 
which  accrued  in  a  litigation  with  his  executors,  even 
where  the  action  was  commenced  in  his  lifetime  and 
revived  subsequently. 

Section  13,  2  R.  S.,  102,  provides  that  the  demands 
which  shall  have  been  recovered  against  the  executors 
by  the  judgment  of  a  court  of  law,  upon  a  trial  upon 
the  merits,  shall  be  entered  by  the  Surrogate,  etc. 
He  receives  the  judgment  roll  as  evidence  simply 
establishing  the  fact  that  the  deceased  owed  the  debt. 
The  statute  thus  prescribes  the  mode  of  proof.  The 
land  is  not  chargeable  with  the  costs  included  in  the 
judgment.     (Ferguson  v.  Broome,  1  Bradf.,  10.) 
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K  the  judgment  obtained  in  the  action  commenced 
against  the  deceased  in  her  lifetime,  and  so  revived, 
is  to  be  regarded  as  a  debt  against  her,  then  it  v^ould 
be  a  lien  upon  her  real  estate,  and  would  not  be  such 
a  debt  as  could  be  recognized  in  this  proceeding,  for  a 
Surrogate  can  make  no  order  for  sale,  etc.,  of  real 
estate  unless  he  shall  be  satisfied  that  the  debts  are 
not  secured  by  judgment  or  mortgage  upon,  or  ex- 
pressly charged  on  the  real  estate  of  deceased.  (Subd. 
2,  §  14.)  But  it  is  expressly  declared  by  §  12,  2  B.S., 
449,  that  the  real  estate  which  belonged  to  any 
deceased  person  shall  not  be  bound,  or  in  any  way 
affected  by  any  judgment  against  his  executors  or 
administrators,  nor  shall  it  be  liable  to  be  sold  by 
virtue  of  any  execution  issued  upon  such  judgment. 

The  fact  that  the  action  was  commenced  against  the 
deceased  when  living  can  make  no  difference.  The 
judgment  is  against  the  executors.  The  doctrine  laid 
down  in  Ferguson  v.  Broome  (above)  is  applicable  to 
this  case. 

I  therefore,  for  these  reasons,  regard  the  judgment 
as  proof  that  the  deceased  owed  these  claimants  the 
sum  of  $569.91,  and  shall  disregard  so  much  as  relates 
to  the  costs. 

Ordered  accordingly. 
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Westchester  County.— HON.  OWEN  T.  COFFIN,  Surrogate. 

September,  1878. 

Baker  v.  Disbrow. 

In  the  matter  of  the  final  accounting  of  Thomas  L. 
Disbrow  and  Livingston  Disbrow,  executors^ 
etc.  J  of  Philena  Disbrow,  deceased. 

Where  the  executors  and  trustees  under  a  will  were  authorized  to  sell  real 
estate,  and  directed  to  invest  the  proceeds  upon  bond  and  mortgage,  or 
other  good  security,  and  pay  the  income  to  certain  minor  children,  but 
bought  with  such  proceeds  real  estate,  which  they  subsequently  re-sold 
at  a  profit,  and  continued  buying  and  selling  real  estate,  the  income 
from  which  tlie  cestuUi  que  trust  received,  until  finally  the  trustees  lost 
a  large  pait  of  the  fund,  Ileld  that  the  purchase  of  real  estate  was 
unauthorized,  but  that  the  ceHtuis  que  trust,  on  becoming  of  age,  could 
not  ratify  the  first  transactions  which  resulted  in  a  profit,  and  call  upon 
the  trustees  to  account  for  the  fund  as  so  increased,  from  the  date  of 
the  increase,  disavowing  the  subsequent  transactions,  and  that  the 
trustees  were  only  liable  to  account  for  the  fund  they  had  in  their 
hands  before  the  purchase  of  any  real  estate,  with  interest  from  the 
time  when  the  eestuis  que  trust  ceased  to  reap  the  benefit  from  the  real 
estate  bought. 

Philena  Disbrow  died  in  New  Rochelle,  in  March, 
1865,  seized  of  a  house  and  lot  there,  and  possessed  of 
personal  estate  to  the  amount  of  $503.87.  She  left  a 
last  will  and  testament,  in  and  by  which,  after  direct- 
ing payment  of  her  debts  and  funeral  expenses,  she 
devised  and  bequeathed  the  use  of  her  real  and  personal 
estate  to  the  children  of  her  daughter,  Cassandra 
Baker,  wife  of  Edward  T.  Baker,  during  the  life  of  said 
Cassandra  Baker,  and  at  her  death,  the  real  and  per- 
sonal property  were  to  go  to  said  children,  share  and 
share  alike.  The  executors  were  authorized  and  em- 
powered to  sell  the  real  estate  at  any  time,  and  to 
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^'  invest  the  proceeds  of  such  sale  on  good  bond  and 
mortgage,  or  in  or  upon  other  good  and  sufficient 
security,  as  to  the  said  executors,  or  executor,  or  the 
survivor  of  them,  may  seem  proper,"  such  proceeds, 
whether  invested  or  not,  to  go  and  be  disposed  of  in 
the  same  manner  and  in  all  respects  as  the  real  estate 
so  sold  would  have  gone  under  the  will,  if  the  same 
had  remained  unsold. 

After  paying  funeral  charges  and  debts,  there 
remained  of  the  personal  estate  $106.10.  In  April, 
1866,  the  house  and  lot  in  New  Rochelle  were  sold, 
and,  after  paying  expenses,  there  remained  in  the 
hands  of  the  executors  the  sum  of  $4,256.08,  which 
was,  at  that  date,  the  whole  amount  of  the  estate. 
The  executors,  from  that  time  to  April  Ist,  1869,  col- 
lected interest  and  made  payments  to  Cassandra  Baker, 
on  account  of  her  children ;  the  fund  in  their  hands 
at  the  last-named  date  having  increased  $51.50,  being 
interest  received  and  unapplied.  On  the  last  named 
day,  the  executors  purchased  a  farm  in  the  town  of 
East  Chester,  on  which  Mr.  and  Mrs.  Baker  then 
resided  with  their  children,  using  the  whole  of  the 
money  then  in  their  hands,  to  pay  for  the  same ;  the 
three  brothers  of  Mrs.  Baker,  two  of  whom  are  the 
executors,  each  contributing  $500  of  his  own  money 
to  make  up  the  amount  of  the  purchase  money  and 
to  pay  for  needed  improvements,  which  contributions 
they  intended  for  the  benefit  of  Mrs.  Baker.  In  a 
few  weeks  the  farm  was  exchanged  for  a  house  and 
lot  in  11th  street  in  the  City  of  New  York,  the  execu- 
tors receiving,  on  the  exchange,  about  $2,000;  in 
June,  1870,  the  11th  street  property  was  sold,  when 
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the  executors  had  in  their  hands^  as  the  result  of  these 
operations,  1 9,449.86,  of  which  ^6,000  was  on  bond 
and  mortgage.  Of  this  amount  $3,000  was  invested 
in  a  mortgage  on  property  at  Fordham ;  subsequently 
$1,000  more  was  advanced  and  they  received  a  deed 
of  it.  Then  about  $500  was  advanced  to  purchase 
some  chattels  on  and  about  the  Fordham  property  for 
Mr.  Baker,  and  to  improve  the  property.  A  portion 
of  the  Fordham  land  was,  in  1871,  exchanged  for  a 
farm  in  New  Jersey,  on  which  were  two  mortgages, 
one  of  $4,000  and  the  other  of  $6,000,  and  the  exec- 
utors paid  about  $2,600  in  cash  and  assumed  the  pay- 
ment of  the  mortgages.  In  October,  1873,  the  rest 
of  the  Fordham  property  was  sold  for  $2,500. 

The  executors  paid  interest  on  the  mortgages  on  the 
New  Jersey  farm  to  the  amount  of  about  $2,600  in 
all,  and  in  1874,  on  a  foreclosure  of  the  second  mort- 
gage for  $6,000  being  threatened,  they  paid  $2,000 
of  the  principal,  and  in  the  same  year  paid  a  judg- 
ment of  about  $560,  which  had  been  obtained  against 
Mr.  and  Mrs.  Baker  for  the  purchase-money  of  stock, 
etc.,  for  the  farm.  The  holder  of  the  second  mort- 
gage subsequently  called  for  the  balance  due  on  it, 
when  the  wife  of  one  of  the  executors  took  an  assign- 
ment of  it  to  herself,  and  afterwards  foreclosed  it,  and 
the  property  was  sold  for  less  than  the  amount  of  the 
two  mortgages,  the  plaintiflE  being  the  purchaser.  Up 
to  the  time  of  the  exchange  for  the  New  Jersey  farm, 
the  fund  is  claimed  to  have  increased,  as  shown  by 
figures  based  partly  upon  estimates  of  values,  to  about 
$13,450. 

The  account  filed  in  this  matter  showed  that  the 
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result  of  all  the  speculations  was  to  diminish  the  fund, 
in  the  hands  of  the  executors,  to  the  small  sum  of 
$1,393.04,  which  embraced  the  amount  realized  on 
closing  up  the  transaction  relating  to  the  New  Jersey 
farm,  and  which  is  carried  to  the  credit  of  the  fund. 

Mabtin  J.  Keooh,  for  the  executors. 

The  investment  in  the  purchase  of  land  was  legal, 
and  the  executors,  acting  in  good  faith,  are  not  liable 
to  make  good  any  losses,  except  such  as  result  from 
negligence.  (Schultz  u.  Pulver,  11  Wend.^  369;  Lan- 
sing r.  Lansing,  45  Barh.y  185;  McRae  u.  McEae,  3 
Brad/.,  199). 

Joseph  D.  B^kbb  and  Tbeadttbll  Clbyelakd,  for  Edwcard  Baker 
and  Philena  D.  Cornell,  two  qf  the  children  qf  Caaaandra  Baker,  now  of  age. 

The  trustees  had  no  authority  to  purchase  real 
estate';  they  could  only  invest  in  government  securi- 
ties or  on  bond  and  mortgage.  (Ackerman  t?.  Emott^ 
4  J?ar6.,  626;  King  v.  Talbot,  40  N.  Y.,  76).  The 
trustees  having,  by  improper  and  unauthorized  specu- 
lations, increased  the  amount  of  the  fund  from  $4,250 
in  April,  1866,  to  $13,449.86,  in  February,  1871,  and 
subsequently  lost  the  most  of  it,  these  children  may 
now  ratify  the  doings  of  the  trustees  up  to  the  last 
date,  disaffirm  their  acts  which  led  to  the  loss,  and 
hold  them  to  account  for  the  fund  as  it  then  stood. 
They  must  account  jEor  the  fund  and  its  increase  up 
to  that  period,  and  cannot  be  allowed  for  any  subse- 
quent losses.  (Ex  parte  Lewis,  1  Glyn  &  Jameson^ 
69 ;  Robinson  v.  Robinson,  11  Beavauy  371 ;  Jones  v,. 
Foxall,  15  id.y  388;  Wiles  v.  Gresham,  2  Brury,  258; 
Robinett's  appeal,  36  Penn.  St^  174 ;  Kepler  v.  Davis, 
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80  id.y  153 ;  Perry  on  Trusts,  §  470  [2d  ed.] ;  Lewin 
on  Trusts,  742   [6th  ed.] ;  Dimes  v.  Scott,  4  Huss., 
195 ;  Gillespie  v.  Brooks,  2  JRedf.  Surr.,  349 ;  Colbiirn 
V.  Morton,  1  Abh.  Ct.  App.  Dec,  378 ;   Heathcote  v.  I 
Huline,  1  Jacob  &  Walker,  122).  1 

The  Surrogate. — The  preservation  of  the  fund  i/ 
the  great  underlying  principle  governing  courts  of 
equity  in  their  dealings  with  trustees  and  trust  estates., 
Subordinate  to  that  are  the  well  established  rules  that 
trustees  .shall  not  be  called  upon  to  supply  any  loss 
incurred  while  following  the  line  of  duty,  nor  be  per- 
mitted to  make  anything  by  the  increase  of  the  fund. 
Upon  these  broad,  equitable  doctrines. is  based  our 
statute  relating  to  the  responsibilities  of  executors  in 
regard  to  the  estates  committed  to  their  charge.  The 
books  are  full  of  cases  where  equity  judges  have 
aimed  to  apply  these  general  principles  to  states  of 
facts  as  various  as  the  cases  are  in  number.  Those 
facts  may  mislead,  or  confuse,  but  a  careful  considera- 
tion of  them  will  show  that  the  great  effort,  through- 
out, has  been  to  attain  the  chief  end — the  preserva- 
tion of  the  fund — with  all  its  legitimate  increase,  for 
the  benefit  of  those  for  whom  the  trust  was  created. 
These  courts,  while  recognizing  and  yielding  to  well 
established  principles,  do  not  hesitate,  when  a  novel 
state  of  facts  is  presented,  to  do  substantial  justice, 
even  though  it  seem  to  be  opposed  by  some  rigid  rule 
of  law.  They  entertain  appeals  addressed  to  the  con- 
science of  the  tribunal. 

Among  the  doctrines  well  settled  is  that  of  the  duty 
of  trustees,  when  directed  to  invest  upon  real  estate 
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or  other  go.od  and  sufficient  security,  to  make  such 
investments  upon  bond  and  mortgage,  or  in  gov- 
ernment securities.  On  this  subject  it  is  sufficient  to 
refer  to  the  cases  of  Ackerman  v.  Emott  (4  Barb.y 
626),  and  King  v.  Talbot,  (40  N.  Y.,  76).  Certainly, 
the  purchase  of  real  estate  is  not  authorized  by  the 
will.  It  cannot  be  considered  a  "security."  It 
resulted  from  a  disregard  of  duty  in  this  respect,  that 
after  various  profitable  speculations  in  buying,  selling 
and  exchanging  real  estate,  by  which  the  fund  was, 
up  to  a  certain  point,  largely  increased,  the  exact 
figures  being  regarded  as  immaterial,  a  large  portion 
of  it  was  entirely  lost  by  the  last  investment  made. 
These  facts  sufficiently  demonstrate  the  wisdom  of 
the  established  rule. 

The  chief  question,  therefore,  to  be  considered  is, 
what  is  the  measure  of  the  liability  of  the  trustees. 
It  is  claimed  that  they  must  account  for  the  largest 
amount  to  which  the  fund  was  increased,  as  the  chil- 
dren, who  have  attained  the  age  of  twenty-one  years, 
choose  to  ratify  their  proceedings  up  to  that  point, 
and  must  not  be  allowed  to  deduct  anything  for  losses 
incurred  thereafter.  The  evidence  discloses  the  fact 
that  neither  Cassandra  Baker  nor  her  children  under- 
stood the  will.  They  seemed  to  suppose  that  Mrs. 
Baker  had  an  estate  for  life  in  the  fund,  and  were  not 
undeceived  until  about  the  time  of  the  commencement 
of  this  proceeding.  I  am  inclined  to  think  the  execu- 
tors were  laboring  under  the  same  error.  It  would 
also  appear  that  all  the  various  transactions  in  real 
estate  were  entered  into  at  the  solicitation  of  Mrs. 
Baker ;  that  she  and  her  husband  and  children  went 
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into  possession  of  the  various  parcels,  as  they  were 
from  time  to  time  acquired,  and  were  permitted  to 
enjoy  the  usufruct. 

Under  these  circumstances,  can  the  claim  of  the 
adult  children  be  sustained  ?  So  far  as  my  researches 
have  extended,  I  have  been  unable  to  find  any  adjudi- 
cation, either  in  England  or  in  this  country,  covering 
the  question.  Their  learned  counsel  have  referred  me 
to  many  cases  as  sustaining  their  theory.  I  have  ex- 
amined them  with  considerable  care,  and  find  them 
briefly  as  follows : 

In  JEx  parte  Lewis ,  (1  Glyn  <fe  Jameson^  69),  real 
property  of  the  bankrupt  was  offered  to  sale  by  auc- 
tion in  two  lots,  on  different  days,  and  both  lots  were 
bought  in  by  the  assignee,  without  the  authority  of 
the  creditors.  Upon  a  re-sale  there  was  a  loss  upon 
one,  and  gain  upon  the  other.  The  balance  was  in 
favor  of  the  estate. 

This  was  a  petition,  that  the  assignee  might  be  per- 
sonally responsible  for  the  loss  upon  the  lot  which 
had  been  under-sold.  The  Lord  Chancellor  (Eldon) 
held  the  assignee  strictly  to  his  bargain  where  it  was 
advantageous,  and  responsible  for  the  loss. 

It  appeared  in  Robinson  v.  Eobinson  (11  JBeavaUy 
371),  that  the  testator  by  his  will  gave  and  bequeathed 
to  his  executors  all  the  residue  of  his  personal  estate, 
upon  trust,  with  all  convenient  speed  to  collect,  get 
in,  and  dispose  of  the  same  and  convert  it  into  money, 
and  invest  the  net  amount  thereof,  or  continue  the 
same,  in  or  upon  any  of  the  Parliamentary  stocks,  or 
funds  of  Great  Britain,  or  on  real  securities  in  Eng- 
land, at  interest,  and  to  pay  the  interest  and  dividends 
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to  his  son  for  life,  remainder  in  trust  for  the  son's 
children. 

The  testator  died  in  1837,  possessed,  among  other 
things,  of  bank  stock,  London  Dock  stock,  a  sum  due 
upon  the  bond  of  the  trustees  of  the  Surrey  and  Sus- 
sex roads,  secured  by  a  mortgage  or  charge  upon  the 
tolls  and  toll  houses,  and  on  a  bond  from  the  commis- 
sioners of  sewers  of  Surrey  and  Kent.  These  invest- 
ments had  not  been  realized  in  due  time  after  the 
testator's  death,  and  the  tenant  for  life  had  been  per- 
mitted to  receive  the  income.  It  appears  that  by  the 
non-conversion,  a  loss  had  been  sustained  on  the  bank 
stock  and  sewer  bonds ;  but  a  considerable  gain  had 
accrued  on  the  London  Dock  stock.  Lord  Langdale, 
Master  of  the  Rolls,  held  that  the  bonds  were  not 
"  real  security."  He  further  said :  "  The  question  is, 
whether,  where  there  are  several  distinct  transactio7is^ 
in  some  of  which  a  loss  has  been  incurred,  for  which 
the  trustees  are  chargeable,  and  on  others  there  has 
been  a  gain  which  the  trustee  has  no  right  to  claim 
for  his  own  benefit,  the  court  will  set  off  the  one 
against  the  other,"  and  he  held  it  could  not  be  done. 

Jones  v.Foxall(  15 -Beauaw,  388),  lays  down  a  doctrine 
well  established,  that  trustees,  when  suit  is  brought, 
must  account  for  profits  they  have  made  on  trust  funds 
invested  contrary  to  the  terms  of  the  trust. 

The  facts  in  Wiles  v.  Gresham  (2  jDrwry,  258),  were 
as  follows:  By  a  marriage  settlement  in  1834  the  hus- 
band gave  a  bond  for  £2,000  to  the  trustees,  to  be  paid 
within  six  months  of  the  marriage,  to  be  left  outstand- 
ing, with  the  consent  in  writing  of  the  wife  and  hus- 
band, and  to  be  called  in  with  like  consent.     Another 
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debt  of  £4,000  was  included  in  the  settlement.  The 
£2,000  was  never  got  in.  The  husband  became  bank- 
rupt in  1836.  The  trustees  proved  for  the  debt,  but 
afterwards  joined  in  a  supersedeas y  on  the  bankrupt 
guaranteeing  to  his  creditors  16s.  6d.  in  the  £.  The 
other  creditors  were  so  paid ;  the  trustees  never  took 
their  composition.  In  1838,  the  wife  and  husband 
gave  a  written  consent  that  the  debt  should  remain 
out  on  the  husband's  bond.  No  other  consent  was 
ever  given.  The  husband  was  again  bankrupt  in  1847- 
In  1834,  the  trustees  had,  at  the  instance  of  the  hus- 
band {having  no  power  to  invest  in  the  purchase  of 
lands'),  purchased  copyhold  land  and  buildings  with 
part  of  the  £4,000.  The  husband  erected  new  and 
valuable  buildings  on  the  land  at  his  own  expense,  in- 
creasing its  value  far  more  than  £2,000.  There  was 
no  evidence  to  connect  this  outlay  with  the  discharge 
of  the  bond  debt.  Held,  1st,  that  the  trustees  were 
liable  for  not  getting  the  money  in  before  1836,  if 
there  was  no  consent  by  the  wife.  2d,  that  the  wife's 
consent  in  1838  was  not  retrospective.  3d,  that  the 
trustees  could  not  be  indemnified  out  of  the  increase 
of  value  of  the  land  .caused  by  her  husband's  outlay 
upon  it,  the  vice-chancellor  saying :  "  When  there  are 
two  separate  funds  subject  to  trusts,  and  the  trustees 
commit  a  breach  of  trust  as  to  the  one  by  which  it  is 
lost,  I  think  it  impossible  to  permit  the  trustees  to  say, 
*  we  have  improved  the  other  fund,  and  that  fund  is 
bound  to  make  up  the  loss  of  the  other.'  That  I  can- 
not hold.  If  the  trustees  have  lost  one  part  of  the 
settled  fund,  they  must  answer  for  it,  whatever  may  be 
the  improvement  of  the  other." 
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Robinett's  Appeal,  Donnelly's  Estate,  (36  Penn.  St.y 
174),  determines  nothing  new.  It  simply  reaffirms  the 
well-established  principle  that  all  increase  of  trust 
funds  shall  be  for  the  benefit  of  the  cestui  que  trusty 
whether  the  increase  arise  from  mixing  the  trust  fund 
with  the  funds  of  the  trustee  and  employing  them  in 
trade,  or  otherwise.  It  is  at  the  option  of  the  cestui 
que  trust  to  take  the  profits  arising  from  the  trade  or 
interest  on  the  fund. 

In  Kepler  v.  Davis  (80  Penn.  St,,  153),  a  guardian, 
mother  of  the  ward,  had  invested  moneys  belonging  to 
him,  with  other  moneys  of  her  own,  in  real  estate,  and 
sold  out  and  reinvested  in  other  real  estate,  and  the 
speculations  were  continued  down  to  the  time  of  the 
commencement  of  the  action,  at  which  time  the  trust 
fund  had  largely  increased  by  these  successful  opera- 
tions. It  was  very  properly  held  by  the  court,  that  as 
these  accumulations,  when  ascertained,  clearly  be- 
longed to  the  cestui  que  trust,  they  could  not  be  seized 
by  a  creditor  of  the  husband  of  the  trustee. 

Perry  on  Trusts y  (§  470,  2d.  ed.),  condenses  the 
dicta  of  the  various  authorities  on  this  subject  as  fol- 
lows: "If  the  trust  fund  was  properly  invested, 
according  to  the  trust  instrument  or  according  to  law, 
and  the  trustee  improperly  converts  the  fund  into 
money  and  neglects  to  invest  it,  or  invests  it  im- 
properly, or  uses  it  in  trade,  business  or  speculation, 
the  cestui  que  trust  may,  at  his  election,  take  the  divi- 
dends or  interest  which  the  fund  would  have  produced, 
if  the  investment  had  been  suffered  to  remain  where 
it  was  properly  made,  or  he  may  take  legal  interest  on 
the  fund,  or  he  may  take  all  the  profits  that  have  been 
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made  upon  the  fund.  If  the  cestui  que  trust  elect  to 
take  profits,  he  must  take  them  during  the  whole 
period,  subject  to  all  the  losses  of  the  business.  He 
cannot  take  profits  for  one  period  and  interest  for 
another;"  and  for  this  he  cites  Heathcote  v.  Hulme 
(1  Jacob  &  Walker,  122). 

Lewin  on  Trusts  (742,  6th  Ed.),  refers  to  the  case 
of  Wiles  V.  Gresham  (above). 

In  Dimes  v.  Scott  (4  Buss,  195),  the  testator  had 
left  the  use  of  property  to  a  person  for  life,  directing 
the  trustees  to  convert  it  into  money  and  invest  the 
proceeds  in  government  or  real  securities,  with  remain- 
der to  another  person.  Part  of  the  property  had  been 
invested  by  the  testator  in  his  life  time  in  what  was 
called  the  decimal  loan,  which  yielded  ten  per  cent. 
The  trustees  failed  to  convert  that  part,  but  received 
and  paid  the  ten  per  cent,  to  the  tenant  for  life.  The 
Lord  Chancellor  (Lyndhurst)  held  that  the  property 
should  have  been  converted,  and  that  the  life  tenant 
was  entitled  to  the  income  of  the  kind  of  stock  which 
the  court  recognized  as  a  proper  investment,  and  which 
yielded  only  three  per  cent.,  and  that  the  residue  of 
the  ten  per  cent,  belonged  to  the  legatee  in  remainder. 
It  was,  therefore,  held  that  the  trustees  must  be 
charged  with  the  diflEerence,  and  could  not  be  allowed 
the  benefit  of  that  difference. 

In  Docker  v.  Somes  (2  M.  &,  K.,  664),  Lord 
Brougham  says  that  in  cases  of  separate  appropria- 
tions there  was  no  difficulty,  as  where  land  and  stock 
had  been  bought  and  then  sold  again  at  a  profit,  and 
there  was  no  hesitation  in  at  once  making  the  trustee 
account  for  the  whole  gains  he  had  made. 
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It  will  be  observed  that  in  each  of  the  cases  of  Ex 
parte  Lewis,  Robinson  v.  Robinson,  Wiles  v.  Gresham 
and  Docker  v.  Somes,  there  were  separate  and  distinct  .. 
investments  of  portions  of  the  whole  fund  when  they 
came  into  the  hands  of  the  trustees  or  such  were  made 
by  them,  and  those  cases  are,  therefore,  applicable  only 
where  such  facts  exist.  But  here  the  whole  fund 
entered  into  each  transaction.  The  case  of  Docker  v. 
Somes  is  cited  and  appended  in  a  note  in  1st  Story's 
Eq.  Jurisp.,  §  465  (10th  Ed.),  to  sustain  the  text,  which 
is  this :  "  The  general  idea  seems  to  run  through  all 
the  cases  that  the  trustee  is  never  permitted  to  make 
any  profit  to  himself."  The  cases  of  Jones  v.  Foxall, 
Robinett's  Appeal,  Kepler  v.  Davis,  Dimes  v.  Scott, 
Gillespie  v.  Brooks  and  Colburn  v.  Morton,  while, 
doubtless,  sound  in  principle,  establish  no  new  rule, 
and  are  inapplicable  to  the  question  under  considera- 
tion. All  of  the  authorities  referred  to  relate  to  the 
condition  of  the  estate  or  funds  as  they  existed  at  the 
time  when  the  questions  arose.  Hence  the  question 
concerns  a  pre-existing  state  of  affairs.  There  the 
profits  were  in  the  hands  of  the  trustees  at  the  time  of 
the  litigations.  Here  they,  together  with  most  of  the 
principal,  have  long  since  disappeared.  It  is  impos- 
sible  for  the  cestuis  que  trust  to  elect  to  take  the  Ford- 
ham  property  and  such  money  as  was  then  in  hand ; 
and  even  if  they  could  exact  the  estimated  value  of 
the  Fordham  land,  it  would  have  to  be  based  upon  its 
present  value,  of  which  there  is  no  evidence. 

It  is  true  these  children,  on  coming  of  age,  would,  if 
the  condition  of  the  fund  permitted,  have  the  option 
to  repudiate  the  purchase  of  the  various  parcels  of 
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land  and  claim  the  fund  and  interest.  (Eckford  v. 
De  Kay,  8  Paige,  89.)  But  they  cannot  now  exercise 
the  right,  because,  as  just  shown,  the  trustees  now 
have,  as  such,  no  real  estate.  It  is  also  true  that 
Edward  Baker  and  Mrs.  Cornell  came  of  age  while  the 
trustees  held  the  New  Jerse}"  farm,  but  they  were  in 
ignorance  of  their  rights  and  could  not  then  have  made 
an  election  which  would  have  been  binding  upon  them. 
They  simply  remained  passive,  and  their  silence  can- 
not be  construed  into  acquiescence.  (Piuckney  v. 
Pinckney,  2  Richardson's  Eq.,  219 ;  and  see  Green  v. 
Green,  69  Nx  Y,,  553.) 

The  case  of  Heathcote  v.  Hulme  (1  Jacob  &  Walker, 
122),  decided  by  Sir  Thomas  Plumer,  Master  of  the 
Rolls,  in  1819,  more  nearly  resembles  this  than  any 
other  which  has  come  under  my  notice,  and  yet  it  fails 
to  meet  the  precise  question  under  discussion.  The 
fund,  belonging  to  minors,  was  employed  by  those 
having  the  control  in  trade,  which  was  conducted  in  a 
certain  firm  name.  After  the  lapse  of  some  years, 
there  was,  in  1801,  a  change  in  the  firm  name,  but  the 
fund  continued  to  be  used  in  the  same  trade  by  the 
new  firm,  for  what  period  does  not  appear,  but  doubt- 
less for  at  least  ten  years.  It  was  understood  that  it 
was  so  employed  for  the  benefit  of  the  minors  and  at 
the  request  of  their  friends.  On  attaining  full  age, 
some  of  the  children  commenced  an  action,  claiming 
that  they  were  entitled  to  the  profits  made  on  their 
shares  down  to  1801,  and  to  interest  from  that  time. 
This  would  indicate  that  the  profits  had  been  more  than 
the  interest  down  to  1801,  and  after  that  period  a  loss 
had  been  incurred,  or  less  than  interest  earned,  but 
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the  facts  are  not  clearly  disclosed  in  the  report  of  the 
case.  The  Master  of  the  Rolls  held,  that  if  nothing 
had  happened  to  make  any  break  in  the  period  during 
which  the  application  of  the  capital  to  trade  continued, 
the  demand  could  not  be  sustained ;  that  the  plaintiffs 
must  make  their  election,  utrum  horum,  which  rule  of 
account  they  would  adopt  (namely,  to  take  the  profits 
or  the  interest),  but  that  they  could  not  proceed  by 
both ;  and  he  declared  that,  after  the  whole  period  was 
over,  they  had  a  right  to  determine  which  mode  of 
accounting  would  be  most  advantageous  to  them,  and 
to  that  they  must  adhere.  The  principle  of  the  option 
given  is,  that  the  party  elects  whether  he  will  ratify 
the  employment  of  his  capital,  and,  if  he  does,  he  may 
take  the  profit,  but  he  must  also  be  subject  to  the  loss. 
He  also  says  that  circumstances  might  occur  during 
the  carrying  on  of  the  trade  to  divide  the  period,  but 
does  not  indicate  his  views  as  to  the  effect  of  such 
division. 

Here  it  must  be  borne  in  mind  that  the  fund  was 
continually  employed  in  the  purchase,  sale  and  ex- 
change of  real  estate  from  1869  to  1871,  covering  the 
period  at  which  these  cestuis  que  trust  propose  to  stop 
and  demand  the  profits.  Then  the  investment  was 
made  which  proved  so  disastrous  to  the  fund.  The 
novelty  of  the  claim  made  is  against  it.  The  trustees 
have  certainly  reaped  no  benefit  to  themselves,  and  I 
can  discover  no  lack  of  good  faith  in  any  of  their 
proceedings.  In  such  case  they  are  treated,  in  equity, 
with  great  tenderness.  (Thompson  v.  Brown,  4  Johns. 
Ch.,  619.) 

It  seems  to  me  that,  under  the  circumstances  pre- 
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sented,  it  would  be  extremely  inequitable  for  this  or 
any  court  to  comply  with  the  demand  made.  Where 
will  persons  be  found  willing  to  act  in  fiduciary 
capacities,  if  they  are  to  be  thus  treated  ?  True,  they 
have  proceeded  illegally  in  the  matter,  but  with 
entirel}'^  honest  intentions,  and  they  should  not  be 
punished  to  the  extent  sought.  The  most  that  can 
properly  be  done  is  to  compel  them  to  account  for  the 
fund  they  had  in  their  hands  before  the  purchase  of 
any  real  estate,  with  interest  from  the  time  when  these 
claimants,  respectively,  ceased  to  reap  any  benefit  from 
the  New  Jersey  farm.  No  interest  anterior  to  that 
time  is  allowed,  as  they  were,  as  already  stated,  in  the 
enjo\Tnent  of  the  use. 

The  costs  and  expenses  of  the  proceeding  will  be 
paid  out  of  the  fund. 

Decree  accordingly. 


Westchester  County.— HOIT.  OWEN  T.  COFFIN,  Subroqatb. 

October,  1878. 

Matter  of  Wright. 

In  the  matter  of  the  accounting  of  George  S.  Wright, 
administrator^  etc.,  of  John  T.  Wright,  deceased. 

Upon  a  re-hearing  in  the  Surrogate's  Court,  where  the  decree  previously 
entered  therein  has  heen  reversed  on  appeal,  and  the  cause  remitted, 
the  evidence  taken  at  the  former  hearing  may  be  read,  and  either  party 
may  interpose  objections  thereto,  and  adduce  additional  evidence. 

This  cause  was  determined  in  this  court  and  a  decree 
entered.  An  appeal  was  taken  to  the  General  Term 
of  the  Supreme  Court,  where  the  decree  was  affirmed 
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in  part  and  reversed  in  part.     An  appeal  was  then 
taken  to  the  Court  of  Appeals,  where  the  decree  of  the 
Surrogate  and  the  judgment  of  the  Supreme  Court 
**re  reversed  on  one  point,  and  the  whole  case  re- 
acted to  this  court  for  a  rehearing. 
The  facts  appear  in  the  opinion. 

James  Thompson,  for  the  administrator. 
Alex.  Thain,  for  next-qf-kin. 

The  Surrogate. — The  question  now  to  be  consid- 
ered is,  what  is  the  proper  mode  of  proceeding  on  the 
rehearing,  the  counsel  for  the  administrator  claiming 
that  the  whole  body  of  the  evidence  received  on  the 
original  hearing  is  to  remain  precisely  as  it  stands, 
while  the  counsel  on  the  other  side  contends  that,  if 
taken  at  all,  it  must  be  so  taken  subjebt  to  such  objec- 
tions as  either  party  may  see  fit  to  raise,  in  the  same 
manner  as  if  the  testimony  were  offered  on  an  original 
hearing.  Both  agree  that  either  party  may  adduce 
additional  evidence. 

It  is  a  little  remarkable  that  no  case  can  be  found 
by  the  learned  counsel,  nor  do  I  know  of  any,  deter- 
mining the  mode  of  proceeding  in  a  case  like  this. 
Ordinarily,  where  a  case  at  law  is  sent  back  for  re- 
trial, the  proceeding  is,  in  every  sense,  a  new  trial. 
It  may  occur  before  a  different  judge  from  the  one 
who  presided  at  the  first  trial,  and,  certainly,  before  a 
different  jury.  Hence  the  necessity  of  trying  the  case 
de  novo.  But  here  the  cause  is  remitted  for  rehear- 
ing to  the  same  forum,  presided  over  by  the  same 
person  who  heard  the  case  in  the  first  instance.  I  can, 
therefore,  see  no  good  end  that  is  to  be  subserved  by 
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going  over  the  same  ground,  covered  by  some  700  or 
800  printed  pages,  again.  On  a  rehearing  in  chancery, 
to  which  this  may,  in  some  respects,  be  likened,  the 
pleadings  were  opened  and  the  evidence  read  in  the 
same  manner  as  upon  an  original  hearing.  (Margra- 
vine of  Anspach  v.  Noel,  1  3fad.y  310.)  The  same  ob- 
jections might  be  raised  —  as  want  of  parties  or  other 
grounds  —  as  upon  an  original  hearing.  (2  Dan. 
Ch,,  650.)  An  objection  of  substance  might  be  raised 
by  a  defendant  for  the  first  time  upon  a  rehearing, 
even  though  it  might  prove  fatal  to  the  whole  bill. 
(Harrison  w.  McMennomy,  2  Edw.^  251.)  On  a  re- 
hearing in  that  court,  it  was  the  practice  to  read  the 
evidence  taken  on  the  first  hearing,  subject  to  objec- 
tions to  be  taken,  as  above  shown,  and  also  to  permit 
new  evidence  to  be  put  in  in  certain  cases.  The 
Chancellor  or  Vice-Chancellor  could,  on  petition,  grant 
a  rehearing  before  himself.  (Rules  112,  113  of  the 
Court  of  Chancery,  1839 ;  Land  'o.  Wickham,  1  Paige^ 
256.)  The  Surrogate  of  New  York,  by  the  act  of  1870 
{Laws  of  1870,  cA.  359)  has  this  power,  and  I  cannot 
conceive  that  it  can  make  any  difference  whether  this 
court  has  and  exercises  like  power,  or  acts  in  obedience 
to  the  mandate  of  an  appellate  court.  In  either  case, 
it  should  be  guided,  in  the  main,  by  the  practice  pre- 
vailing in  courts  of  equity. 

Here,  I  shall  allow  the  evidence  taken  on  the  former 
hearing  to  be  read,  and  shall  permit  either  party  to 
interpose  any  objection  in  the  progress  of  the  read- 
ing he  may  see  fit,  and  will  hear  any  additional  evi- 
dence material  to  the  case  which  either  party  may 
offer. 
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Wbstchestbr  County.— HON.  OWEN  T.  COFFIN,  Subbogatb, 

November,  1878. 

Bates  v.  Undeehill. 

In  the  matter  of  the  final  accounting  of  George  W. 
C.  Underhill,  surviving  executor,  etc.,  of  Peter 
Bates,  deceased. 

An  executor  and  trustee  under  a  will  is  liable  for  a  portion  of  the  trust 
fund,  not  invested  as  directed  in  the  will,  but  retained,  and  misappro- 
priated by  his  co-trustee.* 

Where  the  defaulting  trustee  had  been  a  former  attorney  of  the  decedent, 
and  confided  in  by  him,  and  of  good  standing  and  reputed  wealth,  and 
had  represented  to  his  co-trustee  that  he  had  properly  invested  the 
portion  of  the  fund  in  his  possession,  Held  that  the  co-tnistee,  though 
liable  therefor,  should  be  charged  with  simple  interest  only  thereupon. 

Where  the  testator  devised  a  farm  upon  which  there  was  a  mortgage,  to  his 
executors  and  tnistees,  and  directed  them  to  pay  the  rents  to  one 
whom  they  allowed  to  occupy  it  instead.  Held  that  the  taxes,  charges 
and  interest  on  the  mortgage  should  be  paid  by  the  occupant,  and 
should  not  be  allowed,  in  the  executors'  accounts,  as  a  charge  against 
the  estate. 

The  testator  died  in  1862,  seized  of  a  farm,  called 
the  homestead,  consisting  of  about  100  acres,  and  also 
of  another  parcel  of  land,  containing  about  sixty 
acres,  known  as  the  quarry  farm.     He  also  left  assets 

•In  Pauldixo  v.  Marvin  [decided  Kings  County,  Hon.  A.  H.  Dailey, 
Surrogate,  August,  1878,]  it  was  held  that  an  executor,  not  a  trustee 
under  the  will,  who  paid  the  proceeds  of  a  sale  of  property  belonging 
to  the  estate  to  his  co-executor,  who  was  a  trustee,  for  investment 
according  to  the  terms  of  the  trust,  was  not  liable  to  the  estate  for  a 
subsequent  misappropriation  of  the  fund ;  and  that  a  third  co-executor 
who  was  also  a  trustee  under  the  will,  but  who  never  had  possession  of 
the  money,  was  not  actively  engaged  in  the  business  of  the  trust,  and 
who  testified  that  he  did  not  know  that  it  had  been  retained  by  the 
defaulting  trustee,  but  believed  that  it  had  been  invested  in  a  particular 
bond  and  mortgage,  as  agreed  upon  by  the  trustees,  was  also  not 
chargeable  for  the  waste. 
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amounting,  as  shown  by  the  inventory,  to  nearly 
$11,000.  By  his  will,  which  was  admitted  to  probate 
in  January,  1863,  he  devised  the  homestead  farm, 
situated  in  East  Chester,  together  with  the  stock  and 
farming  utensils  thereon,  to  his  executors,  in  trust,  to 
receive  the  rents,  issues  and  profits  thereof  and  apply 
the  same  to  the  use  of  his  brother,  Alfred  S.  Bates, 
during  his  life,  and  at  his  death,  then  in  trust  for 
certain  other  purposes,  remainder  in  fee,  on  certain 
contingencies  to  others.  He  bequeathed  to  his  exec- 
utors $6,000,  in  trust,  "  to  invest  and  keep  the  same 
invested  upon  bond  and  mortgage  of  real  estate,  and 
apply  the  interest  arising  therefrom  to  the  use  of  his 
brother,  Thomas  Bates,  during  his  life,  and  after  his 
death  to  pay  and  divide  $3,000  thereof  to  and  among 
all  the  children  of  his  deceased  brother  Gilbert,  and 
of  his  sisters  Jane  and  Ann  Eliza  that  should  then  be 
living,  share  and  share  alike,  per  capita  ;  and  to  pay 
and  divide  the  remaining  $3,000  to  and  among  the 
children  of  his  brother,  Alfred  S.,  that  should  then  be 
living,  share  and  share  alike.  He  then  gave  his  exec- 
utors $1,000,  in  trust,  to  invest  in  like  manner  for  the 
benefit  of  Mary  Kellogg,  a  faithful  servant,  during 
her  life,  and  at  her  death  to  pay  and  divide  the  prin- 
cipal sum  equally  to  and  among  the  children  of  his 
brother,  Alfred  S.,  who  should  then  be  living.  The 
residue  of  his  estate,  real  and  personal,  he  devised 
and  bequeathed  to  the  children  of  his  said  brother, 
Alfred  S.,  equally.  He  appointed  Smith  Barker  and 
George  W.  C.  Underhill  executors  of  the  will. 

The  household  furniture,  stock  and  farming  utensils, 
amounting  in  value  to  $2,163.87,  as  shown  by  the 
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inventory,  were  delivered  to  or  passed  at  once  into 
the  hands  of  Alfred  S.  Bates,  who,  at  the  same  time, 
entered  into  possession  of  the  homestead  farm  and 
has  so  continued  to  the  present  time.  The  executor 
Barker  was  indebted  to  the  testator  at  the  time  of  his 
death  in  the  sum  of  $7,050  and  interest,  evidenced 
by  promissory  notes  and  an  interesirbearing  receipt. 
Among  the  assets  was  a  note  of  $600,  given  by  David 
Palmer ;  also  a  note  of  George  Trace  for  $30 ;  a  book 
account  against  John  Cornell  of  $182.09 ;  cash,  in 
bank  bills  and  coin,  $448 ;  and  a  pass-book  showing  a 
deposit  in  the  Bowery  Savings  Back  of  $264.64.  The 
evidences  of  Barker  s  indebtednes,  the  bank  bills  and 
coin,  and  the  pass-book,  were,  at  the  time  of  the 
taking  of  the  inventory,  delivered  to  the  executor 
Underbill.  The  Palmer  and  Trace  notes  and  the  book 
account  went  directly  into  the  hands  of  the  executor 
Barker,  and,  on  or  about  February  17,  1872,  Underbill 
delivered  the  savings  bank  pass-book  to  him,  so  that 
he  ultimately  had  in  his  possession,  including  what  he 
owed  the  estate,  $8,126.73,  besides  the  interest  due 
upon  his  indebtedness.  He  died  in  June,  1872,  insol- 
vent. It  does  not  appear  that  the  several  trust  funds 
were  invested  during  his  life,  as  directed  by  the  will. 
Thomas  Bates  died  in  May,  1836,  and  Mary  Kellogg, 
January  20,  1876,  the  surviving  executor  having 
invested  the  fund  of  which  she  was  entitled  to  the 
interest  in  May,  1874,  out  of  the  sum  of  $1,305.47 
which  he  had  recovered  from  the  administrator  of 
Barker  in  that  year. 

From  Barker's  book  it  appears  that  the  only  charge 
he  made  against  himself  for  moneys   received,  was 


368  CASES  m  THE  SURROGATES'  COURTS. 

BATES  V.  UNDERBILL. 

$480.22,  from  the  Bowery  Savings  Bank.  He  has  not 
credited  himself  with  any  investment  made  by  him, 
nor  charged  himself  with  any  income  received. 

One  Bowne  held  a  mortgage  of  $1,000  upon  some 
of  the  real  estate  of  the  testator,  on  which  the  execu- 
tors paid  interest  for  several  years.  They  also  paid 
taxes  on  the  land,  or  furnished  the  money  for  that 
purpose. 

Barker  was  the  counsel  of  the  testator,  was  largely 
entrusted  by  him  with  the  conduct  of  his  affairs,  and 
was  in  good  credit.  Underhill  confided  in  Barker, 
and  permitted  him  to  have  the  chief  management  of 
the  estate.  On  two  or  three  occasions  he  asked 
Barker  if  the  funds  were  invested,  and  vas  told  by 
him  that  they  were,  and  he  was  making  payments  out 
of  them.  It  appears  that,  after  the  death  of  Thomas 
Bates,  he  paid  to  the  children  of  Gilbert,  Jane  and 
Ann  E.,  their  half  of  the  $6,000  fund. 

Henry  W.  Bates,  the  petitioner,  was  a  son  of  said 
Alfred  S.  Bates,  and  as  such  claimed  one-tenth  of  the 
half  of  the  $6,000  fund;  one-eleventh  part  of  the 
$1,000  fund;  and  also  his  like  share  of  the  residuum, 
with  compound  interest. 

Henby  W.  Bates,  in  person;  A.  B.  Cbane,  qf  counsel. 
Wm.  H.  Pemberton,  for  the  executor. 

The  Surrogate. — While  the  surviving  executor 
has,  doubtless,  intended  to  discharge  properly  the 
duties  of  his  trust,  there  has  been  gross  mismanage- 
ment, of  the  estate  on  the  part  of  his  co-executor.  It 
is  s(mght  to  hold  the  former  liable  for  the  loss  occa- 
sioned thereby.     His  counsel  seeks  to  shield  him  from 
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such  liability  by  invoking  the  familiar  rule  that  one 
exiecutor  shall  not  be  answerable  for  the  devastavit  of 
his  associate,  unless  he  shall  have,  in  some  way,  con-* 
tpibuted  to  it.  That  rule  is  applicable  to  simple  execu- 
tors. Here,  however,  the  executors  were  also  consti- 
tuted trustees  of  an  active  trust.  As  to  them,  a  more 
stringent  rule,  it  seems,  is  applied  in  a  case  like  this 
by  the  English  Court  of  Chancery,  and  I  see  no  reason 
why  it  should  not  be  enforced  in  this  country,  although 
I  am  referred  to  only  one  American  authority  on  this 
subject,  and  that  not  of  this  State. 

In  Styles  v.  Guy  (1  Macn.  &  Gord.y  422),  it  was 
held  that  an  executor  would  be  answerable  if  he 
left  the  money  for  two  years  in  the  hands  of  a 
co-executor,  where,  by  the  terms  of  the  trust,  it 
ought  to  have  been  invested  on  proper  security,  and 
this,  even  where  it  consisted  of  a  debt  due  from 
him  to  the  testator;  The  court  further  held  that 
it  was  the  duty  of  the  other  executor  to  have  recov- 
ered the  debt  from  the  defaulting  executor,  as  from 
any  other  debtor  to  the  estate,  and  it  had  been 
neglected  to  be  done  for  a  period  of  six  years  in  that 
case.  So  in  the  case  of  Brice  v.  Stokes  (11  Vesey^ 
319),  the  court  held  the  liability  of  a  trustee  fixed,  if 
he  permit  the  money  to  remain  in  the  hands  of  his 
co-trustee,  however  competent  and  responsible,  longer 
than  is  necessary.  In  Egbert  v.  Butter  (21  Beav., 
560),  it  appeared  that  Warwick  Hunt,  Butter  and 
Oxenham  were  appointed  executors.  Hunt  was  per- 
mitted by  his  co-executors  to  possess  himself  of  the 
whole  personal  estate,  without  making  any  provision 
for  an  annuity  to  Egbert,  the  plaintiff,  provided  by 
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the  will.  The  other  executors  were  held,  by  the 
Master  of  the  Rolls,  to  be  liable  for  Hunt's  receipts. 
In  Wiegand's  Appeal  (28  Penn.  St,  471),  the  doctrine 
laid  down  in  Styles  v.  Guy  (above),  was  approved. 
The  testator  -bequeathed  to  a  daughter  the  interest 
accruing  on  a  bond,  owing  by  one  of  the  executors, 
annually,  for  life,  and  directed  the  principal  to  be 
secured  by  the  executors.  The  obligor  became  insol- 
vent and  died,  eighteen  years  after  the  death  of  the 
testator,  without  any  steps  having  been  taken  by  the 
other  executor  to  have  the  amount  secured.  The 
court  held  that  it  was  a  joint  duty,  and  that  the  sur- 
viving executor  was  liable  to  make  good  the  loss. 

But  here  the  executor  seeks  to  escape  from  liability 
on  the  ground  that  Barker  was  considered  an  honest 
man,  and  a  person  of  reputed  wealth ;  that  he  con- 
fided in  him,  and  believed  his  statement  that  the  funds 
were  properly  invested.  However  these  facts  may 
tend  to  exonerate  him  from  moral  censure,  the  courts 
in  England  have  held  them  otherwise  insufficient. 
Sir  John  Romilly,  Master  of  the  Rolls,  in  Thompson 
V.  Finch  (22  Beav.,  316),  held  that  where  money  to  be 
invested  was  in  the  hands  of  a  co-trustee,  and  the 
defendant  was  told  by  him  that  the  money  was  prop- 
erly invested,  when  it  was  not,  it  was  no  justification ; 
that  it  was  his  duty  to  see  that  the  money  was  invested 
according  to  the  trusts  which  he  had  undertaken  to 
perform,  and  held  him  liable  for  the  fund.  Hynard, 
the  defaulting  executor,  was  a  solicitor  of  great  repu- 
tation, and  universally  respected,  at  the  time  he  in- 
formed his  co-executor  he  had  the  fund  invested ;  and 
the  Master  of  the  Rolls  says :  "  Probably  everybody 
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trusted  Hynard,  who  was  then  in  good  circumstances 
and  credit,  and  Finch  (the  other  executor)  believed 
that  everything  had  been  properly  done ;  but  that  does 
not  exonerate  him."  Barker,  too,  was  an  attorney  in 
good  standing  and  credit,  and  doubtless  Mr.  Underbill 
placed  full  reliance  upon  his  assertion  that  the  funds 
were  invested ;  "  but  that  does  not  exonerate  him." 

The  counsel  for  the  executor  contends  that  his  client 
should  not  be  held  responsible,  because  there  was  no 
mode  by  which  he  could  recover  of  Barker  what  he 
owed,  as  one  executor  cannot  sue  another,  and  refers 
me  to  Decker  v.  Miller  (2  Paige,  149),  as  an  authority 
to  sustain  this  view.  I  find  nothing  in  the  case  to 
justify  the  reference,  but  in  a  note,  appended  by  the 
editor  of  the  second  edition,  some  cases  at  law  are 
cited  to  that  effect.  It  was  so  held  in  the  case  of 
Gardner  v.  Miller  (19  Johns.,  188),  where  the  court 
says ;  "  At  law,  all  the  executors  are  required  to  repre- 
sent the  testator,  and  all  must  join  as  plaintiffs  in  an 
action,"  and  hence  one  could  not  sue  another ;  but 
that  very  case  in  Paige  shows  that  an  executor  could 
file  a  bill  against  another  in  chancery.  It  is  just  such 
a  case  as  this,  where  courts  of  equity  will  interpose 
and  compel  a  reluctant  or  negligent  trustee  to  do  his 
duty.  The  same  objection  was  raised  in  Wiegand's 
Appeal  (above),  but  the  court  did  not  sustain  it,  be- 
cause the  executor  might  have  made  application  to  the 
Orphan's  Court,  which  could  have  compelled  the  other 
executor  to  secure  his  debt,  upon  pain  of  dismissal 
from  his  office  as  executor.  If  there  were  any  doubt 
as  to  the  power  of  this  court  to  take  action  on  the 
subject,  it  was,  I  apprehend,  removed  by  the  Act  of 
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1867,  which  conferred  upon  it  the  power  to  compel  an 
accounting  by  testamentary  trustees.  On  such  ac- 
counting, on  its  being  made  to  appear  that  the  execu- 
tors had  funds  uninvested,  which  it  was  their  duty  under 
the  will  to  invest,  it  would  be  competent  for  this  court 
to  decree  it  to  be  done,  and  to  enforce  obedience  in  the 
usual  way.  It  would  be  strange.,  indeed,  if  no  court 
possessed  the  power  to  afford  adequate  redress. 

The  cases  of  Sutherland  v.  Brush  (7  Johns.  Ch.,  17), 
Manahan  v.  Gibbons  (19  Johns,,  109,  427),  Brown's 
Accounting  (16  Abh.  Pr,^  \N.  &],  457),  and  others 
cited  by  the  executor's  counsel  seem  to  me  inappli- 
cable to  the  facts  of  this  case. 

The  interest  on  the  Bowne  mortgage  and  the  taxes 
due  and  payable  at  the  testator's  death  were  properly 
payable  out  of  the  estate,  but  after  that  any  payments 
made  by  the  executors  on  those  accounts  must  be  dis- 
allowed. Had  the  farm  been  devised  to  Alfred  S. 
Bates  for  life,  he,  as  life  tenant,  would  have  taken  the 
estate  cam  onere.  It  can  make  no  difference  that  he 
was  cestui  que  trust.  The  trustees,  had  they  rented 
the  farm,  as  was  intended,  should  have  first  paid 
the  interest  and  taxes  out  of  the  rents,  issues  and 
profits,  and  paid  the  residue  to  him.  They  had  no 
right  to  pay  them  out  of  the  general  fund.  I  under- 
stand the  rule  to  be  that,  when  An  annuity  is  given, 
the  whole  amount  must  be  paid  to  the  annuitant,  free 
from  taxes,  charges  and  commissions ;  but  when  the 
use  of  a  fund  or  property  is  given,  it  is  subject  to  such 
charges.  I  assume  that  the  Bowne  mortgage  was 
upon  the  homestead  farm ;  but  if  it  was  upon  the 
quarry  farm,  then  the  burthen  of  paying  the  interest, 
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as  well  as  the  taxes  thereon,  was  upon  the  devisees  of 
that  farm. 

From  the  account  filed  and  the  testimony,  I  find 
that  the  executor  has  in  his  hands,  irrespective  of  the 
half  of  the  $6,000  fund  and  interest,  $462.40,  besides 
the  $1,000  invested  in  the  Gould  mortgage,  for 
the  benefit  of  Mary  Kellogg,  with  interest  thereon 
since  her  death.  Aside  from  this  cash  balance, 
in  view  of  the  authorities  quoted,  and  not  forget- 
ting the  fact  that  this  applicant  was,  during  most 
of  the  period  since  the  death  of  Thomas  Bates,  a  minor, 
I  feel  constrained,  however  reluctantly,  to  hold  him 
liable  for  the  share  of  the  petitioner  in  the  $3,000, 
with  simple  interest  thereon,  from  the  time  of  the 
death  of  Thomas  Bates,  and  also  his  share  of  the 
$1,000  fund  and  simple  interest  thereon  from  the  date 
of  the  death  of  Mary  Kellogg,  less  his  commissions. 
On  the  authority  of  Garniss  tJ.  Gardiner  (1  Edto.  Ch.j 
128),  Ackerman  v.  Emott  (4  Barb.,  626),  I  must  de- 
cline to  charge  the  executor  with  compound  interest. 
I  am  not  unmindful  of  the  rule  adopted  in  King  v. 
Talbot  (40  iV".  Y.y  76),  but  it  was  laid  down  in  view  of 
the  facts  of  that  case,  which  are  very  different  from 
those  existing  here.  The  learned  judge  delivering  the 
opinion  declares  that  the  rate  of  interest  rests  in  a 
discretion  that  permits  the  consideration  of  all  the  cir- 
cumstances. So,  as  to  whether  simple  or  compound 
interest  shall  be  allowed  rests,  as  I  conceive,  in  a  like 
discretion.  No  inflexible  rule  can  safely  be  established 
to  meet  the  exigences  of  every  case. 

As  already  stated,  these  executors  were  acting  in  a 
dual  capacity.     As  to  the  homestead  and  the  two  funds 
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to  be  invested,  they  were  trustees ;  as  to  the  residuum 
of  the  estate,  they  were  simply  executors.  Hence  we 
shall  have  to  adjudicate  concerning  their  conduct 
and  transactions  according  to  the  rules  applicable  to 
them  as  executors,  only  in  so  far  as  the  assets  belong- 
ing to  the  residuary  estate  are  in  question.  The  sur- 
viving executor  claims  to  have  paid  out,  in  the  due 
course  of  administration,  all  of  the  assets  received  by 
him,  yet  I  find  in  his  hands,  as  above  shown,  $462.40, 
in  which  is  included  the  sum  of  $305.47,  being  the 
residue  of  the  money  recovered  from  Barker's  estate 
after  investing  $1,000  for  the  benefit  of  Mary  Kellogg. 
He  did  not  deliver  to  Barker  the  assets  taken  by  him 
at  the  time  the  inventory  was  made.  He  was  merely 
passive.  For  the  loss  of  those  funds  he  is,  therefore, 
not  liable.  {  Williams  on  Uxrs.y  1651.)  But  he  did, 
on  or  about  February  17th,  1872,  deliver  to  him  the 
savings  bank  book,  long  after  he  supposed  Barker  had 
invested  the  trust  funds.  For  the  amount  then  due 
from  the  bank  ($480.32)  he  must  be  held  accountable, 
with  interest.  The  cash  balance  in  the  hands  of  the 
executor,  to  the  extent  of  $305.47, 1  consider  justly 
applicable  to  the  liquidation  of  the  $3,000,  parcel  of 
the  $6,000  fund.  The  residue  of  the  balance,  $156.93, 
must  be  accounted  for  bv  the  executor,  with  interest 
from  April  4th,  1864,  it  being  about  the  amount  of  in- 
terest improperly  paid  on  the  Bowne  mortgage.  The 
$50  paid  to  counsel  in  aiding  to  recover  from  Barker  s 
estate  the  money  due  from  him  I  regard  as  a  proper 
charge.  Other  questions  raised  I  deem  it  unnecessary, 
from  my  view  of  the  case,  to  determine. 

The  result  then  is,  that  the  executor  is  liable  to  the 
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petitioner  for  his  respective  shares  of  the  trust  funds 
and  interest ;  for  his  share^  as  residuary  legatee,  of  the 
$480.22,  the  atnount  of  the  devastavit  of  the  Bowery 
Savings  Bank  money,  with  simple  interest  thereon 
from  February  17th,  1872,  and  also  for  his  like  share 
of  the  $156.93,  with  interest,  less  commissions. 

A  decree  will  be  entered  accordingly,  without  costs 
to  either  party  as  against  the  other,  and  without  any 
allowance  to  the  executor  for  services  of  attorney  in 
this  accounting,  but  the  stenographer's  fees  will  be 
paid  out  of  the  estate. 


<•■•  t 


Wbstchesteb  County.— HON.  OWEN  T.  COFFIN,  Subeogatb. 

January,  1879. 

Matteb  of  Igglesden. 

In  the  matter   of  the  estate  of  Maby    Igglesden, 

deceased. 

The  petition  of  an  administrator  for  an  order  to  sell  real  estate  of  the  inte^ 
tate,  fur  the  purpose  of  paying  debts,  should  contain  a  description  of 
all  tlie  real  estate  of  which  he  died  seized. 

Where  real  estate  which  was  devised  to  the  testatrix'  husband  for  life, 
remainder  to  her  children,  had  been  sold,  bj  order  of  the  Surrogate,  to 
pay  her  debts,  and  a  surplus  remained,  and  thereafter  one  of  the 
children  died  and.the  father  was  appointed  administrator  of  the  child's 
estate,  Held^  on  an  application  by  such  administrator  for  an  order  to 
apply  a  portion  of  such  surplus  to  the  payment  of  her  debts,  that,  the 
fund  retaining  its  character  as  real  property,  her  interest  in  it  was  only 
an  expectant  one,  and  that  no  authority  existed  to  decree  a  sale  of  such 
an  interest  for  the  purpose,  and  the  application  must  be  denied. 

The  child  being  an  infant  at  the  time  of  her  death,  Held  that  her  father, 
and  not  her  estate,  was  liable  for  medical  treatment  and  funeral 
expenses. 

It  appeared  from  the  petition  in  this  matter  that 
Mary  Ann  Igglesden  was  the  daughter  of  John  and 
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Mary  Igglesden  ;  that  the  latter  died  seized  of  certain 
real  estate,  which  she  devised.  Mary  Ann  survived 
her  mother,  but  died  in  1875,  leaving  her  father  and 
several  brothers  surviving.  In  1878,  certain  real  estate 
of  the  mother,  situat/ed  in  Mount  Vernon,  having  been 
sold,  by  order  of  this  court,  for  the  payment  of  her 
debts,  distribution  of  the  surplus  money  was  made, 
after  the  payment  of  expenses  and  debts,  among  her 
devisees  and  those  claiming  under  them,  as  provided 
'by  statute.  John  Igglesden,  the  father,  being  entitled 
to  the  use  for  life  of  his  deceased  daughter's  share, 
and  also  that  of  a  deceased  son,  less  the  dower-right  of 
the  son's  widow,  had  set  apart  to  him  about  ^250,  to 
be  invested  for  his  benefit  during  his  life.  The  peti- 
tion now  presented  by  him  also  shows  that  he  was,  on 
the  2d  day  of  January,  1879,  duly  appointed  by  the 
Surrogate  of  New  York,  administrator,  etc.,  of  said 
Mary  A.  Igglesden,  deceased ;  that  she  left  no  personal 
estate  ;  that  she  died  seized  in  fee  of  the  one  undi- 
vided fourth  part  of  a  certain  lot  of  land  in  Mount 
Vernon;  that  she  left  debts  unpaid  to  the  amount  of 
^121.69,  of  which  ^84.50  were  for  funeral  expenses 
and  the  remainder  for  medicines  and  services  of  coun- 
sel ;  that  she  died  unmarried  and  without  issue ;  that 
her  only  heirs-at-law  entitled  to  her  estate  are  two 
brothers,  one  of  whom  is  a  minor,  subject  to  the  life 
interest  therein  of  her  father,  the  petitioner ;  that  said 
lot  in  Mount  Vernon  was  sold  in  the  proceeding  abov^ 
mentioned ;  and  that  the  share  of  the  proceeds  which 
would  have  belonged  to  her,  if  living,  and  now  in  the 
hands  of  the  Surrogate,  is  $141.96 ;  and  the  prayer  of 
the  petition  is  for  an  order  directing  the  parties  in  in- 
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terest  to  show  cause  why  said  last  named  sum,  or  so 
much  thereof  as  may  be  necessary,  shall  not  be  applied 
to  the  payment  of  said  debts  and  the  expenses  of  the 
:pre8ent  proceeding. 

G.  T>.  W.  Clockk,  for  the  petitioner. 

The  Surrogate. — It  is  the  ordinary  practice  to 
grant  orders  for  citations  without  any  careful  scrutiny 
into  the  merits  of  the  application,  deferring  it  until 
the  return  day.  But  where  one  of  an  extraordinary 
character,  like  the  one  in  question,  is  presented,  it  is 
•better  to  make  the  examination  at  once,  and,  if  it  shall 
appear  not  to  be  meritorious,  to  deny  it  at  the  outset, 
and  thus  save  the  parties  needless  expense. 

If  this  is  to  be  regarded  as  of  the  nature  of  an  ap- 
plication by  the  administrator  for  an  order  to  sell  real 
estate  to  pay-  debts,  the  petition  is  defective  in  not 
containing  a  description  of  all  of  the  real  estate  of 
which  the  deceased  died  seized,  etc.,  as  required  by 
eubd.  4,  §  2,  2  R.  S.,  p.  100 ;  it  appearing  from  the 
proceeding  had  in  this  court,  and  referred  to  in  the 
petition,  that  the  mother  of  Mary  Ann  died  seized  of 
other  real  estate,  of  a  share  of  which  the  latter  also 
died  seized  as  one  of  the  devisees,  situate  at  Tremont, 
and  which  was  not  sold  in  that  proceeding  because  the 
proceeds  of  the  sale  of  the  Mount  Vernon  lot  proved 
to  be  more  than  sufficient  to  pay  all  debts. 

The  papers  in  the  proceedings  to  prove  Mary  Igglea- 
den's  will  show  that  Mary  Ann  was,  in  1872,  sixteen 
years  of  age,  so  that  at  the  time  of  her  death,  in  1875, 
she  was  still  a  minor,  and  it  was  the  duty  of  her  father 
to  have  paid  her  doctor's  bill  and  funeral  charges,  and 
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she  was  not.  competent  to  contract  a  debt  of  any  sort 
that  would  be  binding  upon  her  estate. 

Besides,  the  reversionary  interest  in  the  fund  belongs 
to  the  two  brothers,  one  of  whom  is  a  minor.  It  has  not 
lost  its  character  as  real  estate  and  they  are  not  seized  of 
it,  but  have  only  an  expectant  estate  therein ;  and  neither 
this  nor  the  Supreme  Court  has  any  power  to  direct  the 
sale  of  such  an  estate.    (Jenkins  v.  Fahey,  11  Sun.,  257.) 

The  first  section  of  chap.  150,  Laws  of  1850,  pro- 
vides, among  other  things,  that  when  any  surplus 
moneys  arising  from  a  sale  of  real  estate  to  pay  debts, 
shall  belong  to  any  person  who  has  a  temporary  in- 
terest therein,  and  the  reversionary  interest  belongs  to 
another,  the  Surrogate  shall  order  it  invested,  and  make 
fluch  order  for  the  payment  of  interest  and  the  princi- 
pal thereof,  as  the  Supreme  Court  is  authorized  and 
required  by  law  to  make  in  analogous  cases.  The  next 
section  directs  how  the  investments  shall  be  made,  the 
securities  kept,  etc.  I  apprehend  that  all  the  Supreme 
Court  could  do  in  such  a  case  would  be  to  direct  the  pay- 
ment of  interest  on  the  fund  to  the  father  for  life,  and, 
at  his  death,  the  principal  to  the  heirs-at-law  of  his  de- 
ceased daughter.    That  is  precisely  what  this  court  did. 

Having  thus  complied  with  the  statute  referred  to, 
my  functions  are  ended,  except  only  in  so  far  as  in- 
vesting and  paying  are  concerned.  I  am  not  aware  of 
any  statute  or  rule  of  law  conferring  on  me  the  power 
I  am  asked  to  exercise. 

If  the  claims  against  the  deceased  are  valid,  the 
remedy,  I  think,  may  be  found  in  a  proceeding  to  sell 
her  interest  in  the  property  situated  at  Tremont. 

For  these  reasons  this  application  must  be  denied. 

Ordered  accordingly. 
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Westohestkb  CoiJNTT.— HON.  OWEN  T.  COFFIN,  Subbogatb. 

January,  1879. 

Jackson  v.  Holladay. 

In  the  matter  of  the  estate  of  Mary  Ann  Holladay, 

deceased. 

Where  the  testatrix  died  seized  of  real  estate  which  was  mortgaged,  and 
the  executor,  the  devisecrof  the  property,  paid  off  those  mortgages  with 
money  raised  by  new  mortgages,  and  the  estate  proved  insufficient  to 
pay  the  debts  of  the  testatrix,  He/J  that  an  order  directing  the  property 
to  be  sold  for  their  payment,  subject  to  the  amounts  which  would  have 
been  due  on  the  several  incumbrances  if  they  had  not  been  paid,  could 
not  be  issued  by  the  Surrogate,  since  it  assumed  the  power  to  ascertain 
and  adjudicate  those  amounts,  and  to  pass  upon  any  contention  which 
might  arise  in  regard  to  them,  a  jurisdiction  not  possessed  by  the 
Surrogate. 

Under  the  provisions  of  the  Revised  Statutes  (2  B.  8.,  104,  §  22)  the  penalty 
of  the  bond  given  on  such  sale  must  be  double  the  value  of  the  property 
to  be  sold,  and  this  value  may  be  ascertained  by  other  proof  than  the 
allegations  of  the  petition,  and  where  the  evidence  warrants,  and  no 
objection  is  taken,  a  less  value  than  that  alleged  therein,  may  be 
established  as  the  basis  for  fixing  the  penal  sum  in  the  bond. 

The  deceased  was  the  wife  of  Ben  Holladay,  and 
died  in  September,  1873,  seized  of  a  house  and  lot  in 
29th  street,  in  the  City  of  New  York,  and  also  of  a 
tract  of  land  consisting  of  some  700  acres  in  West- 
chester County,  known  as  the  "  Ophir  farm."  At  the 
time  of  her  decease  there  were  mortgages  on  this 
property  amounting  to  about  $70,000.  She  left  a 
will  by  which  she  devised  it  to  her  husband.  The 
will  was  shortly  after  admitted  to  probate,  and  her 
husband,  as  executor,  received  letters  testamentary  in 
March,  1874.  On  the  31st  December,  1873,  he,  as 
devisee  and  owner,  gave  a  mortgage  on  the  property 
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SO  devised  for  $100,000  to  the  Mutual  Life  Insurance 
Company  of  New  York ;  and,  in  May  following,  gave 
another  mortgage  for  a  like  sum,  which  is  now  held 
by  August  Belmont,  and  out  of  the  moneys  so  raised, 
paid  off  the  mortgages  which  were  liens  at  the  time 
of  the  death  of  the  testatrix.  He  rendered  an  account 
as  executor,  showing  that  the  assets  of  the  testatrix 
were  insufficient  to  pay  her  debts,  and  this  proceeding 
was  instituted  to  sell  the  real  estate  for  the  purpose. 
In  the  petition  the  value  of  the  Ophir  farm  was  stated 
to  be  $300,000,  and  the  city  property  $20,000.  At 
the  proper  time  the  applicants  proceeded  to  prove 
their  claim,  which,  after  some  contest,  was  finally 
established  at  $1,757.45,  w4th  interest  from  Septem- 
ber 1st,  1873.  During  the  progress  of  the  hearing  it 
was  proven,  among  other  things,  and  without  objec- 
tion, that  the  amount  of  the  mortgages  on  the  Ophir 
farm,  with  interest  to  January  24th,  1879,  would  have 
been  $62,424.11,  and  that  the  amount  paid  to  extin- 
guish that  on  the  29th  street  property  was  $20,700. 
It  was  also  shown,  without  objection,  that  the  farm 
had  been  sold  for  taxes  since  the  death  of  the  testa- 
trix, to  the  said  Life  Insurance  Company,  and  leases  to 
it,  duly  executed  by  the  town  supervisor.  It  was  also 
proved  that  the  value  of  the  Ophir  farm  is  about 
the  amount  due  on  the  mortgage  thereon,  to  wit, 
$129,759.46,  and  that  of  the  city  property,  over  and 
above  the  $20,700,  was  merely  nominal,  or  about 
$200. 
The  other  facts  appear  in  the  opinion. 

EvABTB,  SouTHMAYD  &  Choate,  and  T.  T.  Shebman,  for  ike  peU' 
tioners. 
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Sbipmast,  Bablow,  Labocqcs  and  McFablaio),  fyr  the  exeeuior 
and  devisee. 

Hall,  Bbown  &  Wkstcott,  and  Hekbt  E.  Datiss,  for  the  Mutual 
Lye  Ins.  Co. 

Miller  A  Pbckelam,  for  August  Belmont 

The  Surrogate. — Aside  from  any  question  of  title 
which  might  spring  from  the  introduction  of  the  tax 
leases,  and  without  regard  to  the  legal  effect  of  the 
fact  that  the  devisee  paid  off  the  mortgages  existing 
at  the  death  of  the  testatrix,  and  which  counsel  have 
not  presented  for  consideration,  but  seem  to  have 
waived,  I  am  asked  to  make  an  order  directing  the 
property  to  be  sold  subject  to  the  amounts  which 
would  have  been  now  due  on  the  several  incumbrances 
if  they  had  not  been  paid.  To  do  so  would  be  assert^ 
ing  the  power  of  this  court  to  ascertain  and  adjudi- 
cate those  amoimts,  and,  if  there  happened  to  arise 
any  contention  in  regard  to  them,  to  hear,  try  and 
determine  the  same.  This  is  not  within  the  province 
of  this  court.  Section  8,  2  It.  S.y  101,  provides  that 
the  Surrogate,  at  the  hearing,  shall  proceed  to  hear 
and  examine  the  allegations  and  proofs  of#the  execu- 
tors or  administrators  applying  for  the  authority  to 
mortgage,  etc.,  and  of  all  persons  interested  in  the 
estate,  who  shall  think  proper  to  oppose  the  applica- 
tion. Section  10  points  out  what  questions  of  fact 
may  be  litigated  on  such  a  proceeding,  by  any  heir  or 
devisee,  or  person  claiming  under  them,  to  wit:  1st, 
as  to  the  proper  application  of  the  assets ;  2d,  as  to 
the  validity  and  legality  of  any  debts ;  3d,  as  to  the 
debts  being  barred  by  the  Statute  of  Limitations. 
These  seem  to  limit  the  power  of  this  court  to  the- 
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trial  and  adjudication  of  such  questions  only.  But  it 
is  claimed  that  the  power  may  be  found  in  the  32d 
section,  which  is  as  follows :  "  Every,  sale  and  convey- 
ance made  pursuant  to  the  provisions  of  this  title, 
shall  be  subject  to  all  charges  by  judgment,  mortgage 
or  otherwise,  upon  the  lands  so  sold,  existing  at  the 
time  of  the  death  of  the  testator  or  intestate."  This 
is  a  mere  declaration  as  to  the  effect  of  the  sale,  and 
confers  no  power  whatever  upon  the  court.  The 
revisers,  in  their  notes  to  3  R.  S.  (2d  ed.),  648,  say, 
this  section  is  "  new  in  form  and  declaratory  of  the 
existing  law,  §  23,  1  R.  S.,  450,  20  Johns.,  414."  Of 
course,  this  court  can  exercise  no  power  in  the  prem- 
ises not  conferred  by  the  statute.  I  must,. therefore, 
decline  to  incorporate  in  the  order  the  desired  pro- 
vision. 

It  is  also  urged  that  the  bond  required  by  the  statute 
to  be  given  in  anticipation  of  the  sale  should  be  in  a 
penalty  double  the  value  only  of  the  property  in  excess 
of  the  incumbrances.  This  would  fix  the  penalty  at 
about  $400.  But  the  22d  section  (2  B.  S,y  104),  pro- 
vides that  fce  penalty  of  the  bond  shall  be  "  double 
the  value  of  the  real  estate  ordered  to  be  sold."  This 
language  is  plain  and  unmistakable.  It  leaves  the 
court  no  discretion  in  the  premises.  The  hardship  in 
particular  and  exceptional  cases  furnishes  no  reason 
for  seeking  to  evade  its  provisions.  The  statute 
requires  the  value  of  each  parcel  to  be  inserted  in  the 
petition.  This  has  been  done.  Usually  these  alleged 
values  furnish  the  means  of  arriving  at  the  proper 
amount  of  the  penalty ;  but  as  the  values  are  allega- 
tions which  may,  under  the  8th  section,  be  examined 
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into,  and  as  proofs  have  been  offered  contradicting  the 
values  as  fixed  in  the  petition,  I  think  I  must  take  it 
as  it  has  been  proved  by  the  witnesses.  The  penalty 
is  therefore  fixed  at  $301,119. 

Inasmuch  as  the  counsel  for  the  parties  are  substan- 
tially in  accord  as  to  the  substance  of  the  order  and 
the  amount  of  the  penalty  of  the  bond,  I  very  much 
regret  my  inability,  under  the  statute  to  comply  with 
their  wishes.  It  is  needless  to  speculate  as  to  the 
validity  of  the  title,  which,  under  such  an  order,  the 
purchaser  would  obtain. 

The  order  must  be  entered  in  the  usual  form. 
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Nbw  York  Couxtt. —  HOK  D.  C.  CALVIN,  Surrogatb. — 

December,  1877 — January,  1879. 

La  Bau  v.  Vanderbilt. 

In  the  matter  of  the  probate  of  the  last  will  and  tes- 
tament of  Cornelius  Vanderbilt,  deceased. 

Unsoundness  of  mind  can  only  be  predicated  upon  some  actual  manifesta* 
tion  or  development  of  irrationality. 

While  the  diseased  condition  of  the  body,  as  indicated  by  an  autopsy,  may 
be  some  evidence  to  corroborate  testimony  of  actual  manifestations  of 
mental  alienation,  and  to  account  therefor,  it  should  not  be  received 
in  the  absence  of  some  proof  of  the  decedent's  irrational  conduct 

In  any  event,  the  opinion  of  an  expert,  of  the  probability  of  a  mental 
derangement,  deduced  from  an  autopsy,  would  be  overcome,  as  proof 
of  the  mental  condition  of  the  decedent,  by  the  testimony  of  one  com- 
petent observer  of  the  appearance,  conversation,  conduct  and  charac^ 
teristics  of  tlie  decedent,  for  a  series  of  years,  in  his  domestic,  social, 
and  business  relations. 

The  provisions  of  the  will  may  be  considered  in  determining  the  question 
of  the  testator's  mental  capacity;  but  mere  inequality  or  injustice  iu 
the  distribution  of  the  testator's  bounty  among  his  children,  raises  no 
presumption  of  want  of  mental  capacity  or  of  undue  influence  or 
fraud  exercised  upon  him  in  the  execution  of  his  will.  Hence,  held, 
that  a  discrimination  against  a  son  whose  character  and  course  of  con- 
duct had  displeased  the  testator  for  some  years  —  though  it  may  beto- 
ken a  lack  of  affection  and  a  sense  of  justice  —  is  not  incompatible 
with  mental  soundness. 

Held  alsoy  that  a  discrimination  In  favor  of  a  son,  as  against  other 
children,  to  whom  the  testator  bequeathed  the  greater  part  of  his 
estate,  was  not  of  itself  proof  of  mental  unsoundness,  although  the 
motive  in  making  such  a  disposition  may  have  been  the  gratification  of 
an  inordinate  ambition  to  perpetuate  the  success  of  a  particular  busi- 
ness enterprise  in  which  he  had  himself  acquired  a  wide  notoriety  and 
a  large  fortune,  by  confiding  it  to  the  possession  and  control  of  a  single 
individual  bearing  his  name. 

Where  the  testator  had,  from  time  to  time,  before  the  execution  of  his  last 
will,  declared  to  different  persons  his  testamentary  intentions,  and  had 
made  several  wills,  all  of  which  were  based  upon  the  same  general 
scheme,  and  such  wills,  as  well  as  the  previous  declaratious  of  testa- 
mentary purposes,  were  In  harmony  with  the  terms  of  the  last  will. 
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these  facts  should  have  great,  it  not  controlling  weight  in  the  deter- 
mination of  a  question  of  undue  Influence  and  fraud;  and  especially 
as  against  the  testimony  of  witnesses  unworthy  of  credit. 

A  helief  in  modern  spiritualism,  so  called,  is  not  evidence  of  mental 
unsoundness,  unless  it  appears  that  the  will  was  the  offspring  of  that 
delusion. 

Declarations  of  the  testator,  made  two  years  after  the  execution  of  the  will, 
that  he  was  much  distressed  in  mind  about  his  will,  and  that  he  feared 
it  was  wrong  for  him  to  take  the  advice  of  his  son  and  his  physician 
(who  were  charged  by  the  contestant  with  conspiring  to  influence  the 
testator  unduly),  in  refusing  his  daughters  access  to  him,— j^eZd,  too 
remote  in  time  to  be  received  as  evidence  of  the  testator's  mental  capa- 
city at  the  time  of  the  execution  of  the  wilL 

Upon  the  cross-examination  of  a  sou  of  the  testator,  as  a  witness  in  behalf 
of  the  contestant,  the  proponent  of  the  will  had  undertaken  to  show 
that  the  discrimination  therein  against  the  witness  was  justified  by  his 
improper  conduct.  Subsequently,  the  contestant  offered  in  evidence  a 
letter  received  by  the  testator  from  the  son,  at  or  about  the  time  of  the 
execution  of  the  will,  which  showed  that  the  son  had  reformed,  and  to 
which  no  answer  had  been  sent.  Held,  that  the  receipt  of  the  letter 
was  not  by  itself  evidence  that  the  testator  knew  his  son  had  reformed ; 
that  a  failure  to  reply  to  it  did  not  necessarily  imply  that  the  testator 
accepted  the  statements  of  the  letter  as  true,  and  that,  in  the  absence  of 
other  evidence,  the  letter  was  inadmissible 

In  order  to  make  the  silence  of  the  recipient  of  a  letter  evidence  against 
him,  the  letter  must  contain  some  statement  respecting  the  legal  right 
of  the  party  demanding  an  answer,  or  which  naturally  requires  an 
answer,  as  where  there  is  some  assertion  made  with  respect  to  the 
writer's  rights;  and  it  must  appear  that  the  party  addressed  was  aware 
of  the  truth  or  falsity  of  the  statements  contained  in  the  letter. 

Declarations  of  one  party  to  a  controversy  can  not  be  received  to  affect  the 
rights  of  another  party,  unless  such  parties  are  jointly  interested  so  that 
each  party  is  authorized  to  speak  and  act  for  the  others,  or  unless  there 
is  proof  of  a  combination,  in  which  case  one  conspirator  may  speak  for 
all  his  confederates;  but  in  the  latter  case,  a  conspirator  by  his  admis- 
sions or  declarations  can  affect  only  his  co-conspirators ;  and  if  his  admis- 
sions or  declarations  cannot  but  affect  other  parties,  not  confederated, 
such  admissions  or  declarations  are  not  admissible.  Held,  therefore, 
that  the  declarations  or  admissions  made  after  the  execution  of  a  will 
by  one  of  several  legatees,  who  was  also  the  proponent  of,  and  the 
executor  named  in,  the  will,  tending  to  prove  undue  influence  over,  and 
want  of  testamentary  capacity  in,  the  testator,  were  not  competent  to 
prove  those  facts  in  a  proceeding  to  set  aside  the  probate,  it  not 
appearing  that  the  several  legatees  were  either  jointly  interested  or  had 
cotispired. 

Although  the  contestant  of  probate  may  show  declarations  made  by  the 

25 
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testator  after  the  execution  of  the  will,  to  show  the  ^eet  of  undue  influ- 
ence upon  the  mind,  he  will  not  be  permitted  to  prove  them  for  the 
purpose  of  showing  the  fact  of  undue  influence  where  one  is  shown  to 
have  been  attempted  to  be  exercised. 
The  effect  of  the  restriction  imposed  by  the  Revised  Statutes  (2  R.  S.,  62, 
§  S3),  whereby  an  executor,  after  the  service  of  a  citation  issued  upon 
the  filing  of  allegations  against  the  validity  of  a  will,  is  directed  to  sus- 
pend all  proceedings  in  relation  to  the  estate  of  his  testator,  except  the 
collection  and  recovery  of  moneys  and  the  payment  of  debts,  until  a 
decision  shall  be  had  on  such  allegations,  is  such  that  the  Surrogate  has 
DO  power,  during  the  pendency  of  the  contest  of  a  will  on  allegations,  to 
direct  the  advance  of  a  portion  of  a  legacy,  as  proviJed  for  in  the  Re- 
vised Statutes  (2  R.  S.,  88,  §  82,  83),  even  though  the  legatee  be  also 
one  of  the  next-of-kin  of  the  decedent  and  entitled  to  a  distributive 
share  of  the  estate,  if  the  will  be  set  aside. 

The  will  of  Cornelius  Vanderbilt,  dated  January 
9th,  1875,  and  a  codicil  thereto,  dated  June  10th, 
1875,  were  duly  admitted  to  probate,  and  letters 
testamentary  issued  thereon,  on  the  ISfh  day  of 
March,  1877. 

On  the  23d  day  of  May,  1877,  Mary  A.  La  Bau,  a 
daughter  of  the  decedent,  filed  allegations  against  the 
validity  of  the  will  under  the  statute,  by  way  of 
contest,  and  stated  as  reasons  why  the  said  probate 
should  be  revoked,  that  the  said  will  and  codicil  were 
not  executed  according  to  the  statute ;  that  the  dece- 
dent was  not  of  sound  mind  and  memory,  or  capable 
of  making  the  same,  and  that  their  execution  was 
obtained  by  undue  influence  exercised  and  practised 
upon  the  decedent  by  William  H.  Vanderbilt,  his  son, 
and  his  agents,  or  servants,  and  other  persons  to  the 
petitioner  unknown;  that  the  said  will  and  codicil 
were  not  freely  or  voluntarily  executed,  published  or 
declared  as  his  will  or  codicil ;  that  the  decedent,  when 
the  instruments  were  executed,  bv  reason  of  morbid 
and  mental  delusion,  mania  and  mental  disorder,  loss 
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or  absence  of  natural  affection,  and  age,  was  disquali- 
fied from  making  any  testamentary  disposition  of  hia 
property,  and  was  thereby  more  easily  subjected  to 
undue  influence ;  and  that  by  reason  of  a  mania,  a 
morbid  and  unnatural  desire  to  perpetuate  his  name 
and  power,  by  concentrating  his  property  in  the  hands 
of  his  son  William,  and  his  children,  the  decedent  had 
become  incapacitated  from  making  a  valid  disposition 
of  his  property. 

All  the  parties  interested  in  the  estate  having  been 
served  with  citation,  the  hearing  proceeded. 

By  his  alleged  will,  the  testator  bequeathed  to  his 
daughters  respectively,  sums  varying  from  ^300,000 
to  $500,000,  and  gave  the  sum  of  $200,000  in  trust, 
'the  income  thereof  to  be  paid  to  decedent's  son, 
Cornelius  J.  Vanderbilt,  during  his  life,  in  such 
manner  as  the  trustees  should  deem  best  for  his 
interest,  and  provided  that  no  part  of  it  should  be  paid 
to  any  assignee  or  creditor  of  Cornelius,  and  if  Corne- 
lius should  make  any  transfer  or  assignment  of  his 
interest  therein,  or  of  the  interest  thereof,  or  encum- 
ber the  same,  or  attempt  to  do  so,  the  interest  should 
cease,  and  become  payable  to  decedent's  residuary 
legatee.  Other  legacies  were  given  of  comparatively 
insignificant  amounts,  except  to  his  wife,  to  whom  he 
gave  $500,000  in  specified  securities,  with  certain  furni- 
ture, fixtures,  and  the  use  of  his  homestead  during  iier 
life  ;  and  the  residue  of  his  estate,  consisting  of  a  very 
large  proportion  thereof,  he  gave  to  his  son  William  H. 
Vanderbilt,  amounting,  as  is  supposed,  to  at  least  nine- 
tenths  of  his  entire  estate.  By  the  codicil,  he  gave  to 
Cornelius  Vanderbilt  junior,  the  son  of  William  H., 
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about  $5,000,000;  to  William  K.,  another  son  of 
William  H.,  about  $2,000,000;  to  Frederick  W., 
another  son  of  said  William  H.,  about  $2,000,000; 
to  George,  another  son  of  said  William  H.,  about 
$2,000,000 ;  and  to  his  wife  about  $200,000  additional. 

During  the  trial,  a  number  of  questions  arose  as  to 
the  admissibility  of  testimony,  which  were  decided  by 
the  Surrogate  in  written  opinions,  herewith  presented. 
A  motion  was  made  on  the  part  of  the  proponent 
December,  1877,  to  strike  out  certain  evidence  which 
had  been  given,  tending  to  show  the  decedent's  belief 
in  clairvoyance,  and  also  evidence  of  decedent's  declar- 
ations, showing  undue  influence  exerted  by  the  prin- 
cipal beneficiary  under  the  will. 

Other  facts  appear  in  the  several  opinions. 

H.  L.  CuNTOzr  and  Gborqb  F.  Comstock  for  the  proponents. 
SuLLiTAN  TxNincT,  ScoTT  LoRD  A  Bthak  At.t.rtt  foT  the  contestant 

The  Surrogate. — The  first  question  is  as  to  striking 
out  testimony  respecting  clairvoyant  belief. 

In  Gass  v.  Gass  (3  Humph.y  278),  it  was  held  that  no 
belief  as  to  future  rewards  and  punishments,  or  the 
principles  of  justice  upon  which  they  are  to  be  admin- 
istered, or  other  religious  creed,  can  be  regarded  qa 
evidence  of  insanity,  since  there  is  no  test  by  which 
their  truth  can  be  ascertained,  so  as  to  determine 
whether  they  are  delusions  or  not,  and  if  so,  whether 
they  will  yield  to  reason  or  not.  In  Woodbury  v. 
Obear  (7  Gfrayy  467),  it  was  held  that  evidence  tend- 
ing to  show  that  the  testator  was  of  feeble  mind,  and 
believed  in  ghosts  and  supernatural  influences,  had 
some  tendency  to  show  unsoundness  of  mind,  or  that 
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weakness  of  mind  which  would  be  easily  imposed  upon 
by  the  exertion  of  undue  influence.  The  case  6f 
Thompson  v.  Quimby  (2  Brodf.^  449 ;  affirmed  in  21 
Barh.y  107),  was  a  much  stronger  case.  Yet  the  testi- 
mony was  received.  In  Robinson  v.  Adams  {Redf.y 
-Cases  upon  Wills,  367),  it  was  held,  that  if  a  testator 
acts  under  a  delusion,  the  will,  which  is  the  result  of  a 
disordered  mind,  is  invalid,  and  that  the  jury  must 
determine  how  far  these  beliefs  were  founded  in  insane 
delusion,  or  under  undue  influence  upon  the  testatrix, 
under  proper  instructions  as  to  what  constitutes  insane 
delusion  and  undue  influence.  In  that  case,  the  will 
was  the  direct  offspring  of  the  testatrix's  assumed 
communication  with  her  deceased  husband,  and  of  her 
belief  in  regard  to  her  son-in-law  being  possessed  of 
supernatural  control  over  his  wife,  and  of  himself 
being  under  the  immediate  influence  and  control  of 
evil  spirits.  Judge  Redfield,  in  a  note  to  the  case, 
does  not  concur  in  that  view  of  the  law,  and  defines 
an  insane  delusion  to  be  the  result  of  a  false  percep- 
tion of  the  mind,  that  cannot  be  cured  or  dispelled  by 
any  amount  of  evidence  or  argument  addressed  to  the 
mind,  while  in  this  unsound  state ;  and  further,  states 
it  to  be  entirely  well  settled,  upon  most  unquestion- 
able grounds,  that  mere  speculative  opinions  upon  any 
religious  question,  however  singular  or  absurd  in  the 
common  judgment,  will  not  affect  the  validity  of  wills 
made  by  such  persons.  But  when  a  will  is  unjust 
and  unreasonable  to  the  last  degree,  and  is  the  direct 
offspring  of  a  belief  which  has  no  existence,  in  fact, 
so  far  as  all  human  testimony  goes,  it  cannot  be  main- 
tained. 
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If  it  is  not  pretended  that  the  so-called  delusion  in 
the  belief  in  clairvoyance  had  a  direct  ejffect  upon  the 
provisions  of  the  will  in  question,  it  is  difficult  to 
understand  how  the  testimony  can  be  held  to  be 
material;  and  yet,  in  many  well-considered  cases, 
such  testimony  has  been  received,  and  been  •  the  sub- 
ject  of  consideration  by  courts  and  juries,  in  respect 
to  its  effect  upon  testamentary  dispositions.  Indeed, 
there  seems  to  have  been  a  general  acquiescence  in 
the  practice  of  admitting  such  testimony,  and  this 
seems  to  be  the  first  occasion  when  this  question  has 
been  distinctly  raised.  Inasmuch  as  all  the  authorities 
place  the  materiality  of  such  testimony  upon  whether 
the  will  sought  to  be  proved  was  the  direct  offspring 
of  the  belief,  I  am  of  the  opinion  that  some  evidence 
tending  to  show  that  fact  should  first  be  given,  and 
that  until  it  shall  be  given,  the  testimony  should  be 
excluded. 

The  other  testimony  sought  to  be  stricken  out  on 
the  motion  of  the  proponent,  is  as  to  the  declaration 
of  the  deceased,  made  to  the  witness,  that  he  was 
much  distressed  in  his  mind  in  reference  to  his  will, 
and  feared  that  it  was  wrong  for  him  to  take  the 
advice  of  his  son  William,  and  of  Dr.  linsley,  in  having 
his  daughters  kept  away  from  him. 

In  Waterman  v.  Whitney  (11  i^T.  J^.,  157),  so  far  as 
it  relates  to  the  question  under  consideration,  it  was 
held  that  the  declaration  of  the  deceased,  as  to  how  he 
had  disposed  of  his  property  in  his  will,  which  was  in 
a  manner  entirely  different  from  the  actual  disposition 
of  it  by  the  will  in  question,  was  competent  on  the 
question  of  mental  capacity,  which  is  always  involved 
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\¥here  undue  influence  is  alleged ;  and  that  such  decla- 
rations are  competent  if  it  is  apparent  that  they  have 
a  bearing  upon  the  question  of  mental  capacity.  It  is 
put  upon  the  express  ground  that  the  mental  capacity 
is  at  issue  when  undue  influence  is  alleged. 

Inj||||at  case,  this  evidence  was  offered  after  con- 
siderable testimony  had  been  given  tending  to  show 
the  imsoundness  of  testator's  mind,  and  the  court  said : 
"  The  object  of  the  evidence  is  to  show  the  mental 
state  of  the  testator  at  the  time  when  the  will  was 
executed.  Of  course,  therefore,  it  is  admissible  only 
where  it  has  a  legitimate  bearing  upon  that  question, 
and  of  this  the  court  must  judge,  as  in  every  other 
case  where  the  relevancy  of  the  testimony  is  denied. 
If  the  judge  can  see  that  the  evidence  offered  cannot 
justly  be  supposed  to  reflect  any  light  upon  the  men- 
tal condition  of  the  testator  at  the  time  of  making  the 
will,  he  has  an  undoubted  right  to  exclude  it." 

In  Shailer  v.  Bumstead  (99  Mass.,  112,)  it  was  held 
that  declarations  of  dissatisfaction  with  the  will  made 
at  any  time  after  its  execution,  may  be  received  as 
tending  to  rebut  any  effect  the  mere  continuance  of 
the  will  in  being,  with  the  knowledge  of  the  testator, 
might  have  in  showing  satisfaction  with  the  same  on 
his  part,  in  cases  where  undue  influence  is  alleged. 

In  McTaggart  v.  Thompson,  (14  Perm.,  149,)  the 
defendant  gave  evidence  tending  to  prove  the  insanity 
of  the  testator  as  early  as  1803,  the  deceased  having 
died  in  1848,  and  his  being  subject,  during  his  life,  to 
morbid  violence  of  temper  and  consequent  melancholy 
amounting  to  unsoundness  of  mind.  During  the  pro- 
gress of  the  trial,  the  defendants  offered  to  prove 
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declarations  of  the  testator  as  to  the  disposition  of  his 
property;  and  that  he  had  ruined  his  family,  and 
had  been  deceived  and  imposed  on  by  persons  who 
had  induced  him  to  have  his  will  made. 

These  declarations  were  made  after  the  execution  of 
the  will ;  and  it  was  held  that  such  evideli||lB  was 
improperly  excluded,  because  it  was  competent  to 
show  testator's  state  of  mind ;  and  this  decision  was 
based  upon  the  case  of  Rambler  v.  Tryon,  (7  Serg.  & 
S.y  90).  In  that  case,  evidence  had  been  given  tend- 
ing to  show  that  deceased  was  incapable  from  defect 
of  understanding  to  make  a  will,  whereupon  evidence 
was  offered  of  the  declaration  of  the  testator,  after 
the  execution  of  the  will,  that  his  father-in-law 
and  wife  plagued  him  to  go  to  Lebanon ;  that  they 
wanted  him  to  give  her  all,  else  he  would  have  no 
rest,  and  that  he  did  not  wish  to  go  to  Lebanon. 
This  evidence  was  admitted,  and  its  admission  was 
sustained  by  the  court,  because  it  was  evidence  of 
weakness  of  mind  operated  upon  by  excessive  and 
undue  importunity,  and  there  certainly  was  evidence 
to  show  such  weakness  in  the  fact  that  he  was  lament- 
ing about  going  to  Lebanon,  when  his  going  was 
clearly  within  his  own  volition. 

I  am  of  the  opinion  that  the  declarations  of  the 
testator,  that  he  was  distressed  in  his  mind  in  refer- 
ence to  his  will,  and  feared  that  it  was  wrong  for  him 
to  take  the  advice  of  his  son  William,  and  of  Dr. 
Linsley,  in  having  his  daughters  kept  away  from  him, 
made  at  a  time  so  remote  from  the  execution  of  the 
instruments  propounded,  do  not  tend  to  reflect  upon 
the  question  of  the  mental  capacity  of  the  deceased 
at  the  date  those  instruments  were  executed. 
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The  motion  to  strike  out  granted. 

Subsequently  (March,  1878),  upon  the  re-direct 
examination  by  the  contestant  of  a  son  of  the  testator, 
against  whom  it  was  claimed  the  testator  had  unjustly 
discrii^inated,  a  letter  of  the  witness  to  the  testator 
was  offered  as  having  been  received  by  the  latter  at 
about  the  time  of  the  execution  of  the  will,  which 
stated  that  such  son  had  reformed  his  habits,  and 
to  which  letter  the  testator  had  not  replied.  The 
proponents  objected  on  the  grounds ;  firsts  that  if  the 
facts  stated  in  the  letter  were  admitted,  it  could  not 
affect  the  issue,  for  the  reason  that  in  case  the  testator 
should  be  found  to  have  been  of  sound  and  disposing 
mind,  at  the  time,  when  he  executed  the  instruments 
propounded,  the  fact  tihat  his  will  is  what  is  denomi- 
nated an  undutiful  or  partial  will,  did  not  raise  any 
presumption  either  against  the  mental  capacity,  or 
mental  freedom  of  the  testator ;  and  second^  that  the 
receipt  of  the  letter  by  the  deceased  imposed  no  obli- 
gation upon  him  to  answer,  nor  justified  any  inference 
that  he  acquiesced  in  the  statements  therein  contained. 

The  Surrogate. — An  amount  of  testimony  has  been 
given  by  proponents  on  cross  examination  of  Cornelius 
J.  Vanderbilt,  designed  to  show  that  his  conduct  justi- 
fied the  deceased  in  withholding  from  him  a  larger 
legacy  than  was  bequeathed.  If  this  testimony  was 
material,  it  would  evidently  be  the  right  of  the 
contestants  to  show  that  the  deceased  knew,  at  or 
about  the  time  when  he  executed  the  testamentary 
instrument,  that  his   son    had  reformed.     It  is   not 
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impossible  that  such  testimony  may  become  material 
in  this  case,  for  while  the  general  rule  is  as  stated  in 
the  objection,  yet  if  decedent's  mind  should  be  shown  to 
have  become  considerably  impaired,  if  the  discrimina- 
tion which  he  made  against  his  son  could  be  accounted 
for  by  conduct  displeasing  to  his  father  and  justifying 
a  want  of  confidence,  either  in  his  integrity  or  capacity, 
it  would  be  a  circumstance  favorable  to  the  mainten- 
ance of  the  will.  Hence  the  real  question  to  be 
considered  as  to  the  admissibility  of  the  offered  testi- 
mony, is  whether  it  tended  to  show  a  knowledge  on 
the  part  of  the  deceased  of  his  son's  then  reformed 
conduct,  and  his  acceptance  of  the  statements  con- 
tained in  the  letter,  as  true. 

It  is  true  that  admissions  may  be  implied  from  the 
acquiescence  of  a  party ;  but  to  have  the  effect  of  an 
admission,  the  acquiescence  must  exhibit  some  act  of 
the  mind,  and  amount  to  a  voluntary  demeanor  or 
conduct  of  the  party,  and  it  must  plainly  appear  that 
the  language  was  fully  understood  by  the  party,  before 
any  inference  can  be  drawn  from  his  passiveness  or 
silence.  The  circumstances  too  must  be  not  only  such 
as  afforded  him  an  opportunity  to  act  or  to  speak,  but 
such  also  as  would  properly  and  naturally  call  for 
some  action  or  reply  from  men  similarly  situated. 
{Greenleaf  on  JEv.  §  197).  The  possession  of  letters 
and  the  like  are  circumstances  from  which  admission 
by  acquiescence  may  be  inferred ;  but,  as  stated  by 
Greenleaf,  (§  198,  note)y  the  possession  of  unanswered 
letters  seems  not  to  be  of  itself  evidence  of  acquies- 
cence in  their  contents,  and  therefore  a  notice  to 
produce  such  letters  will  not  entitle  the  adverse  party 
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to  give  evidence  of  their  entire  contents,  but  only  of 
so  much  as  on  other  grounds  would  he  admissible. 
The  same  author  says,  (§  199),  that  in  regard  to 
admissions  inferred  from  acquiescence  in  the  verbal 
statements  of  others,  the  maxim.  Qui  tacet  consentire 
videturj  is  to  be  applied  with  careful  discrimination. 
Nothing,  it  is  said,  can  be  more  dangerous  than  this 
kind  of  evidence ;  it  should  always  be  received  with 
caution,  and  never  ought  to  be  received  at  all,  unless 
the  evidence  is  of  direct  declarations  of  that  kind 
which  naturally  call  for  contradiction :  some  assertion 
made  to  a  party  with  respect  to  his  right,  which  by  his 
silence  he  acquiesces  in. 

If  this  kind  of  evidence  be  dangerous  as  to  verbal 
statements  addressed  to  a  person,  it  would  seem  to  be 
peculiarly  so  in  case  of  an  unanswered  letter.  In 
Gaskill  V.  Skene,  (14  Q.  B.  664),  a  letter  was  received 
in  evidence  written  to  the  defendant,  which  stated 
that  by  an  oversight  he  had  been  overpaid,  and 
requested  him  to  return  the  amount,  and  on  appeal  it 
was  held  that  the  letter  was  properly  received,  being 
in  substance  a  demand,  and  containing  such  a  state- 
ment only  as  might  fairly  accompany  a  demand. 

In  another  case  (Vale  v.  Strong,  10  Vt.,  457), 
where  the  terms  of  a  contract  were  sought  to  be 
proved  by  a  statement  to  the  defendant  by  way  of 
enquiry  of  the  terms,  as  stated  to  witness  by  the 
plaintiff,  and  where  the  defendant  answered  "  that  he 
never  told  his  trades,"  this  was  held  inadmissible, 
the  court  stating  the  true  rule  to  be  that  evidence  of 
this  character  may  be  permitted  to  go  the  jury  when- 
ever the  occasion  upon  which  the  declaration  is  made 
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in  the  presence  of  the  party,  and  the  attendant 
circumstances  call  for  serious  admission  or  denial,  on 
his  part. 

In  Corser  v.  Paul  (41  iV'.  J?.,  24),  it  was  held  that 
the  silence  of  a  party  to  whom  a  note,  purporting  to 
be  signed  by  him,  was  shown  with  a  request  to  pay, 
was  competent  evidence  that  his  signature  was  genu- 
ine, or  if  not,  of  his  assent  to  be  bound  by  it.  So 
where  before  action  brought,  the  plaintiff  wrote  to  the 
defendant,  giving  a  detailed  statement  of  his  version 
of  the  facts  of  the  case,  and  the  defendant  detained 
the  letters  witho.ut  answer,  it  was  held  not  admissible 
as  evidence  for  the  plaintiff.  (Waring  v.  U.  S.  Tele- 
graph Co.,  44  How.  Pr.,  69).  In  Hayslep  v.  Gymer  (1 
AdoL  &  EIL^  162),  which  was  an  action  brought  to 
recover  back  notes  delivered  to  the  defendant  by  the 
plaintiff,  evidence  was  admitted  that  the  plaintiff 
questioned  the  defendant  as  to  having  possession  of 
some  property  belonging  to  "W.,"  of  whom  he  was 
executor,  and  that  he  handed  the  notes  to  the  defend- 
ant, stating  that  "  W."  had  given  them  to  the  plaintiff 
before  his  death,  whereupon  defendant  did  not  deny 
the  statement,  but  had  no  means  of  knowing  its  truth 
or  falseliood,  it  was  held  that  the  declarations  might 
go  to  the  jury,  as  evidence  in  favor  of  the  plaintiff,  on 
the  ground,  though  very  slight,  of  acquiescence  in  the 
truth  by  the  defendant,  and  also  as  part  of  the  res 
gestcB. 

In  Draper  v.  Crofts  (15  Mees.  &  Wels.,  166),  a 
letter  was  given  in  evidence,  asking  the  defendant  for 
the  rent  of  certain  premises.  The  court  said  :  "  My 
opinion  is  that  no  attention  at  all  need  be  paid  to  a 
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letter  asking  for  money  which  the  party  does  not  owe. 
It  is  a  different  case  if  he  is  bound  by  circumstances, 
or  by  his  situation,  to  return  an  answer/'  In  Hagen- 
baugh  V.  Crab  tree  (33  /W.,  225),  one  party  to  the 
contract  alleged  certain  things  respecting  it  in  the 
presence  of  the  other  party,  the  other  party  making 
no  answer.  It  was  held  competent  evidence  to  go  to 
the  jury,  though  not  conclusive.  In  Gibney  v.  Mar- 
chay  (34  iV.  J^.,  301),  evidence  of  a  declaration  in  the 
presence  of  the  defendant,  was  offered,  and  excluded, 
the  court  remarking  that  the  cases  in  which  a  party  is 
held  to  be  affected  by  his  silence,  will  be  found  to  be 
cases  where  statements  were  made  of  his  own  actions, 
or  his  own  liabilities,  and  not  where  he  had  no  con- 
cern in  law,  and  no  right  to  reply.  In  Halls  v.  Thomp- 
son (9  Mias.y  443),  the  vendee,  in  the  course  of  con- 
versation with  the  vendor  about  the  land  sold,  charged 
him  with  having  concealed  a  deed  of  trust  encumber- 
ing the  property.  The  vendor  neither  admitted  or 
denied  the  charge.  It  was  held  not  sufficient  evidence 
of  fraudulent  concealment  to  justify  the  rescission  of 
the  contract. 

In  Fairlie  v.  Denton  (3  Carr  dk  P.,  103),  Lord  Ten- 
terden  said :  "  What  is  said  to  a  man  before  his  face, 
he  is  in  some  degree  called  on  to  contradict,  if  he  does 
not  acquiesce  in  it ;  but  the  not  answering  a  letter  is 
quite  different,  and  it  is  too  much  to  say,  that  a  man 
by  not  answering  a  letter  at  all,  at  all  events  admits 
the  truth  of  the  statements  it  contains.  I  am  of 
opinion  this  letter  cannot  be  read."  In  Wright  v. 
Tatham  (4  Bing.,  JV".  C,  489),  a  large  majority  of  the 
judges  concurring,  it  was  held,  that  letters  addressed 
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to  a  person  whose  sanity  was  in  issue,  were  not  admis- 
sible in  evidence,  unless  connected  by  proof  with 
some  act  of  his  own  in  regard  to  tKe  letters  them- 
selves, or  their  contents. 

Nothing  can  be  more  dangerous  than  this  kind  of 
evidence.  It  should  always  be  received  with  caution, 
and  never  ought  to  be  received  unless  the  evidence  is 
a  direct  declaration  of  that  kind  which  naturally  calls 
for  contradiction, — some  assertion  made  to  the  man 
with  respect  to  his  right,  which  by  his  silence  he 
acquiesces  in.     (Moore  v.  Smith,  14  Serg.  &  -R.,  388). 

Wharton  (Evidence,  §  1154),  after  quoting  the 
language  of  Lord  Tenterden,  in  Fairlie  v.  Denton 
(aftote),  adds  the  remark  that  the  rule  is  otherwise, 
when  the  party  addressed  in  any  way  ifivited  the  send- 
ing  to  him  of  the  letter^  or  when  there  is  any  ground  to 
infer  he  acted  on  the  letter. 

From  the  best  consideration  which  I  have  been  able 
to  give  to  the  authorities,  I  conclude  that  a  wide 
distinction  exists  between  oral  statements  made  to  a 
party,  which  remain  unanswered,  and  statements  con- 
tained  in  a  letter  addressed  to  the  party,  which  is  not 
answered. 

In  the  latter  case,  to  understand  the  significance  of 
non-answer,  it  is  necessary  to  be  fully  possessed  of  all 
the  circumstances  surrounding  the  receipt  of  the 
letter,  the  recipient's  habits  as  to  answering  letters, 
his  opportunities  to  do  so,  his  prior  engagements,  his 
liability  to  forget,  or  inadvertently  neglect  an  answer. 

From  these  authorities,  I  deduce  the  rule  that  in 
order  to  make  the  silence  of  the  recipient  of  the  letter 
evidence  against  him,  it  must  contain  some  statement 
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respecting  the  legal  right  of  the  party  requiring  an 
answer,  or  naturally  demanding  one,  and  it  must 
appear  that  the  party  addressed  was  aware  of  the 
truth  or  falsity  of  the  statements  contained  therein. 

The  evidence  in  this  case,  and  testimony  offered, 
affords  no  proof  of  such  circumstances  or  knowledge 
on  the  part  of  the  deceased.  For  the  truth  of  the 
statement  of  the  writer  of  the  letter  (whom  the  testa- 
tor had  thought  to  have  forfeited  his  confidence),  the 
testator  had  to  rely  ^pon  the  statements  themselves. 
A  prudent  man  would  have  awaited  a  diligent  inquiry 
in  respect  to  the  facts  before  making  up  his  mind  as  to 
the  truth  of  the  statements ;  and  his  failure  to  answer 
may  be  considered  as  more  indicative  of  his  continued 
distrust,  rather  than  a  belief  in  the  son's  reformation. 

As  the  proof  now  stands,  I  am  of  the  opinion  that 
the  letter  is  inadmissible,  and  should  be  rejected. 

Subsequently  (March  1878)  the  question  arose,  in 
the  course  of  the  trial,  whether  the  declarations,  or 
admissions  of  one  legatee,  tending  to  show  undue 
influence,  or  the  want  of  testamentary  capacity,  were 
admissible  in  evidence  in  behalf  of  the  coiltestants. 

The  Subrogate. — ^The  apparent  irreconcilability 
of  the  authorities  bearing  upon  the  subject,  has  caused 
some  embarrassment  in  deciding  the  question  raised, 
and  will  justify  a  full  statement  of  the  cases  so  far  as 
they  are  applicable. 

*  In  Beall  v.  Cunningham  (1  J5.  Mon.y  399),  it  was 
held  that  the  admission  of  one  of  several  devisees^ 
obviously  against  his  interest,  that  the  decedent  had 
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given  him  the  paper  propounded  as  a  form  of  will,  and 
told  hun  ''  that  it  was  a  mere  form,  which  he  might 
dispose  of  as  he  pleased/'  was  admissible.  In  Bogers 
V.  Rogers  {2  B.  Mon.y  324 )y  in  an  action  contesting 
the  validity  of  a  will  the  circuit  judge  had  refused  to 
permit  proof  of  conversations  in  which  the  principal 
devLsee,  stated  a  desire  to  own  his  father's  homestead, 
and  of  another  conversation  in  which  said  devisee  re- 
marked :  "  We  have  had  too  much  trouble  and  diffi- 
culty in  getting  this  will,  to  atten^t  getting  another." 
On  the  authority  of  Beall  v,  CimnLngham  (above)  the 
court  on  appeal  held  the  testimony  competent,  and  also 
stated  the  English  practice  of  receiving  admissions  by 
one  parishioner  against  the  whole  parishioners,  where 
the  question  involved  was  common  to  all,  as  one 
could  not  be  compelled  to  testify  against  himself  and 
associates ;  and  said  the  courts  of  Massachusetts  and 
Pennsylvania  had  virtually  applied  the  same  rule  in 
will  cases.  But  the  decree  was  affirmed  notwithstand- 
ing the  alleged  error,  because  the  appellate  court  con- 
cluded that  the  party  was  not  injured  by  the  exclu- 
sion. In  Fairchild  v.  Bascomb  (34  Fit.,  398),  evi- 
dence that  a  legatee  stated  to  one  of  his  brothers, 
(one  of  the  contestants  of  the  will)  that  he  did  not 
know  that  the  deceased  had  made  a  will,  and  that 
about  a  week  after,  he  stated  to  another  brother  the 
contents  of  the  will,  contrary  to  the  fact  less  favorable 
to  him,  was  received,  it  appearing  that  said  legatee 
was  present  at  the  execution  of  the  will,  and  that  he 
wcw  sole  legatee.  In  Atkins  v.  Sanger  (18  Mass./ 
192),  evidence  was  admitted  of  the  declaration  of  one 
of  the  executors  and  a  legatee,  as  to  facts  which 
occurred  at  the  time  of  making  the  will. 
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In  Phelps  V.  Hartwell  (1  Mass.y  71),  testimony  was 
offered  to  prove  a  declaration  of  one  of  the  legatees, 
giving  his  opinion,  that  the  testator  at  the  time  of 
making  his  will  was  not  of  sound  mind.  Sedgwick,  J., 
said  that  if  the  appellee  who  made  the  declaration 
were  solely  interested  in  establishing  the  will,  he 
should  be  in  favor  of  admitting  the  evidence,  because  he 
thought,  that  evidence  of  opinions  formed  at  the  time, 
might  be  fairly  presumed  to  be  among  the  best  means 
of  informing  a  party  as  to  the  real  state  of  the  testa- 
tor's mind,  but  as  the  other  appellee  was  interested  in 
the  establishment  of  the  will,  it  would  not  be  proper 
to  admit  the  evidence  offered.  In' Davis  v.  Calvert  (5 
Grill  &  Johns.j  269),  on  a  bill  filed  by  one  of  the  next 
of  kin  against  the  probate  of  a  will,  the  plaintiff 
offered  to  show  that  the  executor  who  propounded  the 
will,  in  a  conversation  a  few  days  after  the  death  of 
deceased,  declared  that  though  he  had  promised  the 
deceased  to  provide  for  certain  children,  he  did  not 
consider  himself  bound  to  do  so,  because  he  was  con- 
vinced that  they  were  not  children  of  the  deceased. 
The  evidence  was  rejected.  But  this  was  held  error,  the 
court  saying :  "  Calvert  being  executor  and  contingent 
devisee,  representing  every  interest  under  the  will 
and  being  also  defendent  on  the  record,  evidence  of 
any  relevant  declarations  or  admissions  by  him, 
adverse  to  the  will,  and  bearing  upon  the  issues,  or  any 
of  them,  ought  to  have  been  admitted ;  the  rule  being 
that  the  admission  of  a  party  to  the  record,  is  always 
evidence,  though  he  be  but  a  trustee  for  another,  with 
certain  exceptions  not  applicable  to  this  case. 

In  Lewis  v.  Mason  (109  Mclsb.^  169),  it  was  held 
26 
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that  on  the  question  of  undue  influence,  the  statement 
of  deceased's  children  made  in  his  life  time  to  another 
child,  that  such  child  should  not  stay  in  the  testator's 
house,  and  that  they  had  got  the  testator  where  they 
wanted  him,  was  admissible,  for  the  reason  that  it  had 
some  tendency  to  show  a  purpose  upon  the  part  of  the 
former  to  keep  the  testator  under  their  supervision 
and  control,  and  exclude  the  other  members  of  the 
family  from  any  opportunity  to  interfere.  This  state- 
ment seems  to  have  been  made  prior  to  the  execution 
of  the  will.  In  Peebles  v.  Stevens  (8  Rich.,  198), 
it  was  held  that  where  executors  and  legatees  pro- 
pounded the  will  for  probate,  their  declarations,  as 
well  after  as  before  the  execution  of  the  will,  might  be 
given  in  evidence  by  the  next  of  kin.  The  court  held 
them  competent  testimony,  because  they  were  from 
parties  to  the  cause,  and  might  be  used  by  the  adverse 
party,  those  making  them  having  a  joint  interest  and 
representing  all  the  rights  and  interest  of  the  testa- 
trix, and  of  her  legatees.  Some  members  of  the 
court  concurring  in  the  result,  put  their  decision 
principally  upon  the  ground  that  a  confederacy  had 
been  shown  between  the  executors,  and  that  the 
admission  of  one  confederate  bound  the  others.  (See 
also  Durant  v.  Ashmore,  2  Rich,,  184).  In  Harvey  v. 
Anderson  (12  G^a.,  69),  the  general  rule  was  stated  to 
be  that  the  declarations  of  a  party  to  the  record,  or 
of  one  identified  in  interest  with  him  therein,  were,  as 
against  such  party,  admissible  in  evidence,  and  that 
this  rule  applied  to  all  cases  where  he  had  any  inter- 
est, whether  others  were  joint  parties  on  the  same  side 
with  him  or  not,  and  whatever  might  be  its  relative 
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amount.  In  Williamson  v.  Naburs  (14  Ga.,  286),  where 
the  admissions  of  an  executrix  and  legatee  of  a  life 
interest,  and  the  proponent  of  the  will,  were  held 
competent  evidence  on  the  trial  of  a  caveat  to  that 
will,  Stames,  J.,  said  there  was  a  conflict  of  opinion 
in  the  adjudicated  cases  on  this  subject;  but  held  the 
case  of  Harvey  v.  Anderson  (aftore),  made  the  question 
res  adjudicata,  and  that  it  was  specially  in  that  case 
reasonable  that  admissions  by  one  who  was  executrix, 
who  took  the  whole  property  for  life,  and  was  proponent 
of  the  will  could  not  have  been  made  against  this 
strong  interest  and  bias,  for  the  purpose  of  prejudic- 
ing the  legatees  in  remainder,  or  from  any  other 
motive  than  truth.  So  in  Brown  v.  Moore  (6  Yerger^ 
272),  the  declarations  of  one  of  several  devisees  that 
the  will  had  been  unduly  or  fraudulently  procured  to 
be  made,  were  held  admissible. 

In  Smith  v.  Morgan,  (2  Moody  S  Roh.,  257),  it  was 
held  that  the  declarations  of  an  assignee,  made  before 
his  appointment  as  such,  were  competent,  but  Fenwick 
V.  Thornton,  (Jf.  cfe  M.^  51),  is  cited  in  Williams  on 
Executors,  as  contrary  to  this  doctrine.  "  It  may  be 
doubted,"  says  the  author,  {p.  1612),  "whether 
admissions  made  by  an  executor  or  administrator 
before  he  was  clothed  with  that  character  are  receiva- 
ble in  evidence  against  him  in  an  action  brought  by  or 
against  him,  in  his  representative  capacity." 

In  Clapp  V.  FuUerton,  (34  N.  T.  190),  the  will  was 
propounded  by  the  principal  legatee  and  contested  on 
the  ground  of  testator's  imbecility  or  lunacy,  and  of 
undue  influence  on  the  part  of  the  proponent  —  the 
proponent  and   contestant    being    daughters   of   the 
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deceased — it  being  alleged  that  the  contestant  re- 
ceived but  an  insignificant  legacy,  because  deceased 
was  laboring  under  the  insane  delusion  that  the  con- 
testant was  illegitimate.  It  was  proved  by  a  dec- 
laration of  the  proponent  that  this  suspicion  had  its 
origin  in  the  mind  of  her  father  nearly  two  years 
before  his  death,  and  in  the  interim  between  the 
execution  of  the  instrument  propounded  and  of  a 
prior  will.  It  does  not  appear  at  what  period  this 
admission  of  the  proponent  was  made.  It  also  appeared 
that  the  proponent  after  the  testator's  death,  intimated 
to  a  witness  that  her  mother  had  been  too  intimate 
with  her  father's  brother.  This  testimony  seems  not 
to  have  been  objected  to,  nor  is  the  question  of  its 
admissibility  discussed  by  the  court,  which  affirmed 
the  decree  of  the  Surrogate.  The  evidence  must 
have  been  given  by  the  contestant  for  the  purpose  of 
showing  the  undue  influence  exercised  by  the  propo- 
nent upon  the  deceased  to  induce  him  to  cut  oflf  her 
sister,  and  therefore,  though  the  evidence  were 
improperly  admitted  by  the  Surrogate,  its  admissibility 
could  not  have  been  considered  on  an  appeal  by  the 
party  .ho  ga.e  U. 

In  Brick  v.  Brick,  (66  N.  JT.,  144),  the  declarations 
of  deceased's  wife,  the  sole  legatee,  made  several  years 
after  the  execution  of  the  instrument  propounded  was 
received,  but  the  language  of  the  opinion  of  Judge 
Rapallo,  in  that  case  is,  "  all  these  declarations  were 
made  in  1864,  and  there  is  no  proof  of  any  attempt 
prior  to  the  date  of  the  will  to  interfere  with  the 
intercourse  between  the  brothers."  Julke  v.  Adam, 
(1  Itedf.y  454),  was  a  case  where  the  declarations  of 
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the  widow  of  the  deceased,  against  whom  undue 
influence  was  charged,  were  received.  The  Surrogate 
admitted  the  testimony  as  tending  to  prove  an  exist- 
ing intent  and  disposition^  citing  Brush  v.  Holland  (3 
Bradf.,  240).  In  that  case  the  contestants  sought  to 
introduce  proofs  of  the  declarations  of  the  decedent's 
widow,  to  show  incapacity  and  the  exercise  of  undue 
influence,  the  widow  being  a  legatee  and  executrix. 
The  Surrogate  excluded  the  admission  as  such;  but 
as  it  had  some  bearing  upon  the  motives  and  disposi- 
tions of  the  persons  charged  with  prociu'ing  the  will, 
he  was  unwilling  to  say  that  in  that  view  and  bearing 
it  was  entirely  inadmissible.  The  declaration  in  that 
case  by  the  widow  of  her  intention  to  control  the 
deceased  in  the  making  of  his  will,  was  made  prior  to 
the  execution  of  the  will.  In  Horn  u.  Pullman,  (10 
Hun.y  471),  probate  was  contested  on  the  ground  of 
mental  incapacity,  fraud  and  undue  influence.  The 
sole  beneficiaries  were  Mr.  and  Mrs.  Pullman,  and  the 
Surrogate  rejected  the  admission  of  Mrs.  Pullman, 
that  she  thought  what  property  the  testator  had  when 
he  was  done  with  it  ought  to  be  willed  to  her  and  her 
husband,  and  that  they  were  going  to  have  it,  too, 
also  evidence  that  she  said  that  they  had  got  the  prop- 
erty, and  had  it  so  fixed  that  if  the  children  of  deceased 
contested  the  will,  they  would  have  to  pay  their  own 
cost ;  that  they  had  consulted  a  physician  beforehand 
to  see  if  he  was  competent  to  make  a  will,  and  that  he 
was  a  nice  old  man  and  would  do  anything  she  asked 
him  to.     This  rejection  was  held  error. 

In  Dan  v.  Brown,  (4  Cow.^  483),  it  was  held  that 
the  admissions  of  the  plaintiff  or  defendant,  will  in 
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general  affect  none  but  himself,  and  not  his  co-plaintiff 
or  co-defendant  unless  they  are  his  partners ;  that  in 
partition  by  several  tenants  in  common  against  others, 
where  the  plea  was  non  tenent  insimuly  the  admissions 
of  one  of  the  plaintiffs  that  a  will  was  lost  could  not 
be  received  to  affect  his  co-plaintiff,  and  that  the  con- 
fessions of  one  tenant  in  common  of  lands,  is  not 
evidence  against  his  co-tenant. 

In  Hammon  v.  Huntley,  (4  Cow.,  493),  it  was  held 
that  confessions  by  an  executor  of  a  debt  due  from  his 
testator  is  not  admissible  as  evidence  in  a  suit  for  a 
debt  against  his  co-executor  to  establish  the  original 
demand.  (And  see  James  v.  Hackley,  16  Johns.,  273 ; 
Whitney  v.  Ferris,  10  Id.y  66 ;  Forsyth  v.  Ganson,  5 
Wend.,  558;  Osgood  v.  Manhattan  Co.,  3  Cow.,  612). 

In  Bovard  v.  Wallace,  (4  Sergt.  &  Rawle,  499), 
which  was  a  feigned  issue  to  try  the  validity  of  a  wiU, 
the  defendants  offered  to  prove  that  one  of  the  devi- 
sees had  declared  that  the  testator  at  the  time  of 
executing  that  writing,  was  incapable  of  making  a 
will,  which  evidence  was  excluded  as  incompetent  and 
the  ruling  sustained  on  appeal.  And  in  Nussear  v. 
Arnold,  (13  >S.  <fe  i?.,  323)  the  declarations  of  the 
principal  devisee  that  the  testator  was  incapable  of 
making  a  will  were  received  in  evidence ;  but  on  appeal 
the  exception  taken  to  the  evidence  was  sustained. 

The  same  rule  was  followed  in  Hauberger  v.  Root, 
(6  Watts  &  Serg.,  431 ;  Dietrich  v.  Dietrich,  4  Watts, 
167 ;  Boyd  v.  Ebly,  8  Watts,  66 ;  Clark  v.  Morrison,  25 
Fenn.  St.,  453;  Titlow  v.  Titlow,  54  Id.,  216;  Dotts  v. 
Feltzer,  9  Id.,  88.)  The  rule  in  Massachusetts  is  the 
same,  it  being  held  that  devisees  and  legatees  have 
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not  that  joint  interest  in  the  will  which  will  make  the 
admissions  of  one,  though  he  be  a  party  to  the  record, 
admissible  against  the  other  legatees.  (Shailer  v. 
Bumstead,  99  Mass.^  112;  and  in  Alabama,  Blakey  v. 
Blakey,  33  Ala.y  611 ;  and  in  West  Virginia,  Forney 
V.  Ferrell,  4  West  Va.,  729 ;  and  in  Ohio,  Thompson 
V.  Thompson,  13  Ohio  St.,  356 ;  and  in  Georgia,  Mor- 
ris V.  Stokes,  21  Ga.y  552.)  The  reasoning  and  result 
of  the  last  case  go  far  towards  overruling  the  earlier 
Georgia  case  above  referred  to — certainly  as  appli- 
cable to  the  case  under  consideration. 

I  think  it  must  be  conceded  in  this  case  that  the 
will  in  question  must  stand  or  fall  in  all  its  provisions, 
and  that  there  is  neither  in  the  proof  offered  or  the 
allegations  filed,  on  the  theory  of  either  of  the  coun- 
sel, any  warrant  for  the  suggestion  that  it  may  be 
admitted  to  probate  as  to  one  or  more  of  its  provis- 
ions, and  be  rejected  as  to  any  of  the  others.  Indeed, 
I  understand  this  view  to  have  been  acquiesced  in  by 
all  the  learned  counsel  in  this  case,  where  the  admissi- 
bility of  proof  tending  to  show  undue  influence 
exercised  upon  the  mind  of  the  testator  against  his 
son  Cornelius  J.,  though  not  a  contestant,  was  under 
consideration.  For  the  purposes  of  the  admissibility 
of  the  declarations  of  a  legatee,  after  the  execution 
of  the  instrument  propounded,  it  must  be  admitted 
that  they  would  affect  the  will  as  a  whole,  and  the 
interest  of  the  respective  legatees  alike. 

As  the  question  submitted  is  one  of  great  import- 
ance in  this  case,  and  of  general  interest  in  probate 
cases,  and  has  been  argued  with  great  earnestness  and 
ability  by  the    learned   counsel  for   the  respective 
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parties,  I  have  deemed  it  my  duty,  especially  as  the 
authorities  directly  upon  the  point  are  so  few  in  this 
State,  to  thoroughly  examine  each  case  cited  by 
counsel,  and  such  as  my  own  researches  have  enabled 
me  to  find,  together  with  the  elementary  treatises 
upon  the  subject,  as  this  case  in  its  ultimate  result 
will  be  likely  to  settle  the  question  for  the  future. 

It  seems  to  me  that  the  weight  of  authority  is 
against  the  admissibility  of  the  declarations  of  one 
party  to  affect  the  rights  of  another,  unless  such 
parties  be  jointly  interested,  by  which  each  party  is 
authorized  to  speak  and  act  for  the  whole,  or  there 
is  proof  of  a  combination,  in  which  case  a  conspir- 
ator may  speak  for  all  his  confederates.  But  in  the 
latter  case,  a  conspirator  by  his  admissions  or  declara- 
tions, can  onl}'^  affect  his  co-conspirators,  and  if  his 
admissions  or  declarations  cannot  but  affect  other 
parties  not  confederated,  such  admissions  and  declarar 
tions  should  be  excluded.  This  rule  is  based  upon  the 
most  obvious  principles  of  justice.  Is  there  any 
good  reason  to  be  suggested  why  the  rights  of  one 
party  should  be  affected  by  the  irresponsible  admis- 
sions of  another  party,  with  whom  he  chances  to  be 
associated  as  such,  but  upon  whom  he  has  conferred 
no  authority  to  speak  for  him  ? 

Such  a  principle  would  enable  a  party  to  deprive 
another  of  his  legal  rights,  without  that  other  being 
able  either  to  disprove  the  admissions,  or  by  cross- 
examination  to  test  their  truth.  It  is  true  that  the 
admissions  of  a  party  adverse  to  his  interests  are  held 
admissible  because  of  the  improbability  of  a  person 
admitting  a  fact  contrary  to  his  interest  unless  such 
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admission  be  true,  and  there  seems  to  be  a  propriety 
in  holding  such  a  party  bound  by  his  own  admissions, 
but  when  the  interests  of  another  party  intervene,  that 
other  party  has  the  right  to  insist  that  they  shall  not 
be  divested  except  by  the  ordinary  proof  attested  by 
the  sanction  of  an  oath,  or  by  his  own  voluntary 
admissions. 

In  his  capacity  of  executor,  the  residuary  legatee 
represent  with  the  other  executors  all  the  devisees 
and  legatees,  and  not  himself  alone,  and  they  have  the 
right  in  that  representative  capacity  to  object  to  the 
admissions  made  by  one  legatee  to  aflfect  all  the  others. 

If  the  testator,  the  origin  and  source  of  the  testa- 
meAtary  bounty,  cannot,  after  the  execution  of  his  will, 
admit  away  the  rights  of  the  beneficiaries  or  impair  the 
validity  of  the  testament  by  such  admissions,  upon 
what  principle  can  one  beneficiary  be  permitted  to 
impair  or  destroy  the  rights  of  his  co-beneficiaries, 
who  derive  nothing  of  those  rights  from  or  through 
him? 

Suppose  the  legatees  of  the  will  in  question  who  are 
neither  heirs  nor  next-of-kin,  had  declared  that  they 
undulv  influenced  the  deceased  to  make  such  will  in 
favor  of  William  H.  Vanderbilt,  can  it  be  that  the  other 
legatees  are  to  be  deprived  of  their  legacies  upon  such 
admissions?  And  yet  they  are  parties  in  interest, 
represented  by  the  executors.  If  the  doctrine  obtain 
that  a  party  who  admits  a  fact  adverse  to  his  interest 
may  affect  the  rights  of  all  other  parties,  it  would  ex- 
tend the  principle  to  any  legatees,  however  insignifi- 
cant their  legacies.  A  fact  might  thus  be  adjudged 
which  would  deprive  all  the  other  legatees  of  their 
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legacies,  upon  the  irresponsible  admission  of  some, 
whom  they  had  clothed  with  no  authority  to  speak  for 
them  or  to  intervene  in  respect  to  their  rights.  I  say 
irresponsible,  because  the  legatees  making  the  admis- 
sions could  not  be  held  liable,  although  their  admissions 
were  false.  As  to  the  other  parties  who  had  no  re- 
sponsibility respecting  the  admissions,  such  admissions 
would  obviously  be  hearsay. 

Suppose  a  legatee,  for  some  fraudulent  or  revengeful 
purpose,  or  pursuant  to  some  corrupt  combination  with 
the  contestants,  should  make  admissions  adverse  to  the 
probate  of  the  will,  would  it  be  just  that  the  rights 
of  innocent  parties  should  be  thus  impaired  or  de- 
stroyed, without  the  power  of  redress  ? 

It  may  be  answered  that  witnesses,  when  examined 
under  oath  upon  the  stand,  may  swear  falsely,  and  may 
have  entered  into  fraudulent  schemes  to  destroy  the 
rights  of  other  parties,  under  the  subornation  of  an 
adverse  party ;  but  in  such  a  case  the  witnesses  would 
be  deterred  by  the  terrors  and  penalties  of  the  criminal 
law  against  perjury,  as  well  as  by  the  admonition 
of  their  consciences,  and  the  principal  by  the  pen- 
alties of  the  law  against  subornation  of  perjury.  Be- 
sides, such  witnesses  would  be  confronted  by  courts, 
parties  and  counsel  and  by  public  observation,  and  the 
aggrieved  parties  would  not  only  be  afforded  the  op- 
portunity to  inquire  as  to  all  the  circumstances  on 
cross-examination,  as  a  test  of  the  truth  of  the  testi- 
mony, showing  the  manner  and  conduct  of  the  wit- 
nesses for  the  scrutiny  of  the  court  (an  almost  infallible 
test  of  truth),  but  to  impeach  the  general  character  of 
such  witnesses  for  truth  and  honesty. 
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Upon  well  recognized  and  elementary  principles  and 
the  highest  considerations  of  justice,  as  well  as  the 
weight  of  authority,  I  am  convinced  that  the  various 
admissions  and  declarations  of  the  executor  and  legatee 
offered  by  the  contestant  are  inadmissible  and  should 
be  excluded.  ^ 

In  the  examination  of  Harry  Allen,  called  for  con- 
testant, he  testified  that  the  testator  told  him,  that 
Mrs.  Torrance,  one  of  his  daughters,  had  been  saying 
things  that  she  ought  not  to  have  said ;  that  the  testa- 
tor and  the  witness  had  been  talking  of  the  former's 
wife,  and  the  witness  had  excused  Mrs.  Torrance,  and 
had  said  that  they  knew  how  impulsive  she  was ;  that 
she  said  things  she  did  not  mean ;  that  deceased  then 
assumed  a  stern  manner,  which  was  usual  with  him 
when  very  much  in  earnest,  and  answered,  "  Oh,  no ! 
they  have  all  been  talking,  Billy  (meaning  the  propo- 
nent) has  told  me  enough." 

Mrs.  Le  Bau,  the  contestant,  being  on  the  stand,  was 
asked  by  her  counsel  whether  she  had  ever  said  any- 
thing to  William  H.  Vanderbilt  derogatory  to  Mrs. 
Vanderbilt  (the  second  wife  of  the  testator).  The 
question  was  objected  to  as  irrelevant,  and  incompe- 
tent. Contestant's  counsel  stated  that  he  offered  the 
evidence  to  show  that  the  witness  had  never  made  any 
statement  derogatory  to  the  testator  s  wife. 

The  Surrogate. — ^It  is  to  be  observed  in  the  first 
place  that  the  testimony  of  Mr.  Allen  is  very  vague 
as  to  what  it  was  alleged  Mrs.  Torrance  had  said,  or  in 
respect  to  whom  she  said  it,  and  it  is  equally  uncertain 
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as  to  what  was  meant  by  the  deceased,  when  he  said 
*Hhat  they  had  all  been  talking,"  or  by  the  expression, 
"Billy  has  told  me  enough." 

It  is  very  difficult  to  spell  out  of  that  testimony  an 
allegation  that  the  contestant  had  said  anything  derog- 
atory to  deceased's  wife,  much  less  that  she  had  said 
it  to  W.  H.  Vanderbilt;  but  for  the  purpose  of  pass- 
ing upon  the  admissibility  of  the  testimony,  it  ought 
perhaps  to  be  assumed,  that  the  deceased  after  the 
execution  of  the  will,  charged  the  witness  (Mrs.  La 
Ban),  with  saying  something  derogatory  to  his  wife. 
Assuming  that  there  was  the  charge,  did  it  tend  to  show 
that  the  charge  was  true?  If  not,  then  clearly  no 
testimony  is  admissible  to  contradict  what  is  not 
proved ;  hence  we  must  come  to  the  discussion  of  the 
question,  whether  the  declarations  of  the  deceased 
after  the  execution  of  the  will  are  competent  for  the 
purpose  of  proving  an  attempt  by  his  son  William  H. 
to  unduly  influence  him. 

[After  stating  and  distinguishing  the  authorities 
relied  upon  by  the  respective  counsel,  pro  and  con,  to 
wit:  Everts  v.  Everts,  (62  jBar6.,  577);  Jackson  »• 
Kniffen,  (2  Johns.,  31);  Clapp  t.  FuUerton,  (34  lY.  JT., 
190) ;  Shailer  v.  Bumstead,  (99  Mass.,  112) ;  Provis  v. 
Reed,  (5  Bing.,  435) ;  Marston  u.  Roe,  (8  Adol.  &  Ell., 
14);  Comstock  v.  Hadlyme,  (8  Conn.,  254);  Boylan  v. 
Meeker,  (4  Dutcher  {W.  JT.],  474);  Waterman  r. 
Whitney,  (11  N.  Z.,  157);  1  Eedfield  on  Wills,  545, 
the  Surrogate  proceeded  as  follows :] 

The  misconception  of  the  decision  of  the  court  in 
Waterman  v.  Whitney  (above)  arises  in  the  supposition 
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that  because  undue  influence  involves  the  mental  con- 
dition of  the  testator,  therefore  any  declarations  of 
the  testator,  after  the  execution  of  the  will,  are 
admissible,  without  regard  to  the  question  whether  or 
not  they,  in  fact,  tend  to  show  the  mental  state  of  the 
testator. 

The  testimony  given  by  Mr.  Allen  as  to  the  declara- 
tions of  the  testator  under  consideration,  do  not  in 
any  sense  reflect  upon  the  mental  condition  of  the 
deceased.  If  there  were  proof  in  this  case  that  such 
influence  was  attempted  to  be  exercised,  the  declara- 
tions of  the  testator  tending  to  show  that  his  mind 
and  will  were  influenced  would  be  competent. 

I  cannot  concur  in  the  argument  of  the  learned 
counsel  for  the  contestant,  that  when  testimony  is  in, 
it  may  be  considered  upon  any  point  in  the  case,  and 
hence  the  testimony  offered,  as  to  the  declarations  of 
the  deceased,  would  be  competent  as  showing  the  effect 
which  the  attempted  influence  exercised  upon  him, 
but  it  certainly  cannot  be  competent,  for  any  purpose, 
until  the  fact  of  such  exercise  is  proved  by  competent 
testimony. 

Before  testimony  can  be  received  to  contradict  an 
alleged  fact,  there  should  be  some  evidence  tending  to  * 
prove  the  fact  itself.     (Cudney  v.  Cudney,  68  J^.  T.y 
148). 

If  it  be  true,  as  the  clear  weight  of  authority  seems 
to  establish,  that  such  declarations  cannot  be  received 
to  prove  the  fact  of  the  undue  influence,  obviously 
evidence  tending  to  disprove  representations  not 
proved  are  inadmissible  without  proof  of  the  fact  of 
undue  influence. 
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If  the  declaration  of  a  testator  after  the  execution 
of  his  will  be  admissible  to  show  the  fact  of  undue 
influence,  then  clearly  he  might  by  such  declaration 
completely  destroy  the  will.  But  under  our  statute  a 
revocation  of  a  will  can  only  be  aflEected  by  the  same 
solemnities,  as  are  necessary  for  its  execution,  and  by 
numerous  cases  it  is  held  that  such  revocation  cannot 
be  shown  by  the  subsequent  declaration  of  the  tes- 
tator. 

To  use  the  language  of  Thompson,  J.,  in  Jackson 
V.  Kniffen,  {(zbove).  "If  these  declarations  are  not 
to  operate  as  a  revocation,  I  am  at  a  loss  to  see 
in  what  manner  they  could  effect  the  will.  To  per- 
mit wills  to  be  defeated  or  in  any  manner  whatever 
impeached  by  the  parol  declarations  of  the  testator, 
appears  to  me  repugnant  to  the  very  genius  and  spirit 
of  our  statute,  prescribing  the  only  mode  of  revoking 
a  will,  and- not  to  be  allowed." 

The  testimony  offered  must  be  rejected. 

Pending  the  controversy  on  the  allegations  against 
the  probate,  Mary  La  Ban,  the  contestant,  applied  by 
petition,  for  an  allowance  out  of  the  estate,  as  an 
advance  on  account  of  her  distributive  share  of  the 
estate,  in  case  probate  should  be  revoked,  and  on 
account  of  her  legacy  in  case  such  probate  be  con- 
firmed, to  the  amoimt  of  not  less  than  twenty  thou- 
sand dollars. 

The  Surrogate. —  The  section  of  the  statue  under 
which  this  proceeding  is  taken  is  section  97,  page  106, 
3d  volume  of  the  Revised  Statutes  [6th  ed.],  (2  B.  S.,  98 
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§  82),  and^reads  as  follows:  "Any  person  entitled  to 
any  legacy  or  to  a  distributive  share  of  the  estate  of  a 
deceased  person  at  any  time  previous  to  the  expiration 
of  one  year  from  the  granting  of  letters  testamentary, 
or  of  administration,  may  apply  to  the  Surrogate,  * 
either  in  person,  or  by  his  guardian  after  giving 
reasonable  notice  to  the  executor  or  administrator,  to 
be  allowed  to  receive  such  portion  of  such  legacy,  or 
share,  as  may  be  necessary  for  his  support."  Section 
98,  (2  i?.  S.J  93,  §  83),  provides  that  "  if  it  appears  to 
the  Surrogate  that  there  is  at  least  one-third  more  of 
assets  in  the  hands  of  such  executor  or  administrator 
than  will  be  sufficient  to  pay  all  debts,  legacies  and 
claims  against  the  estate,  then  known,  he  may,  in  his 
discretion,  allow  such  portion  of  the  legacy  or  distribu- 
tive share  to  be  advanced,  as  may  be  necessary  for 
the  support  of  the  person  entitled  thereto,  upon  satis- 
factory bond  being  executed  for  the  return  of  such 
portion  with  interest  whenever  required." 

The  principal  question  argued  by  the  counsel,  in 
submitting  this  case,  was,  whether  any  such  advance 
could  be  made  before  the  termination  of  the  pending 
litigation.  On  the  part  of  proponent's  counsel,  it  was 
urged  that  .it  could  not  be  determined,  whether  the 
petitioner  would  be  entitled  to  any  legacy,  or  a  dis- 
tributive share  of  the  estate,  until  the  will  should  be 
finally  probated,  while  the  counsel  for  the  petitioner 
claimed  that  it  appeared  that  the  petitioner  was  either 
entitled  to  a  legacy,  or  to  a  distributive  share,  depend- 
ing upon  the  fact  whether  the  probate  be  ultimately 
confirmed,  or  revoked,  and  that  the  fact  that  the  will 
had  been  once  probated,  and  the  executors  had  quali- 
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fied,  and  now  had  authority  to  collect  and  recover 
moneys,  and  pay  debts,  gave  the  Surrogate  power  to 
direct  them  to  make  this  advance,  notwithstanding  the 
litigation  against  the  will,  and  the  suspension  of  their 
functions. 

A  literal  construction  of  section  97,  (2  R.  S.^  98, 
§  82),  would  doubtless  forbid  the  granting  of  an  advance 
on  this  application,  for  until  th\s  controversy  is  at  an 
end,  it  will  not  be  determined  whether  the  petitioner 
is  entitled  as  a  legatee  or  as  distributee,  and  the  possi- 
ble meaning  of  the  section  is,  that  any  person  entitled 
to  a  legacy  in  a  case  of  testacy,  or  a  distributive  share 
in  a  case  of  intestacy,  may  apply  etc.,  and  the  literal 
construction  of  section  98,  (2  H.  S.y  98,  §  83),  would 
forbid  an  advance  in  any  case  of  testacy,  where  the 
testator  had  made  full  disposition  of  his  property,  for 
there  would  never  be  a  case  where  the  property  woulc 
be  sufficient  to  pay  all  debts,  legacies,  and  claims 
against  the  estate  as  provided,  since  the  legacies  aftei 
payment  of  debts  and  claims  would  exhaust  the  prop- 
erty, and  there  would  be  no  case  where  there  would 
be  one-third  more  of  assets  in  the  hands  of  the  execu- 
tor than  sufficient  to  discharge  all  debts  and  claims, 
and  all  legacies,  and  the  only  way  to  make  that  sec- 
tion applicable  to  a  case  of  testacy  would  be  for  the 
testator  to  leave  at  least  one-third  of  his  property 
unbequeathed. 

The  object  of  this  statute  was  doubtless  to  provide 
for  those  legatees  who  might  be  in  need,  against  the 
provisions  of  section  54,  page  98,  (2  H.  8.,  90,  §  43), 
of  same  statute,  enacting  that  legacies  should  not  be 
paid  until  after  the  expiration  of  one  year  from  the 
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time  of  granting  letters  testamentary  or  of  adminish 
tration  unless  directed  by  the  will  to  be  sooner  paid. 

I  am  quite  clear  in  the  opinion  that  if  this  will  had 
never  been  admitted  to  probate,  there  would  be  no 
power  in  this  court  to  direct  an  advance  under  the 
statute  in  question,  unless  a  special  administrator  had 
been  appointed,  for  the  reason  that  there  would  be  no 
person  authorized  to  act.  For  the  powers  of  an  exe- 
cutor before  probate  are  limited  to  the  payment  of 
funeral  charges,  and  to  such  interference  with  the 
estate  as  is  necessary  for  its  preservation,  and  he  may 
not,  before  he  receives  his  letters  dispose  of  the 
estate  otherwise  (3  Revised  Statutes,  6th  ed.,  §  17, 
p.  74  ;  2  R.  S.J  71,  §  16),  and  it  may  be  doubted  whether 
the  Surrogate  may  direct  a  collector  to  make  such  an 
advance,  as  by  statute  his  authority  is  confined  to  the 
collection  of  the  personal  estate  and  securing  it,  and 
for  that  purpose  to  maintain  suits  as  administrator,  and 
to  sell  personal  property  on  the  order  of  the  Surro- 
gate, which  can  only  be  made  on  notice  to  all  the 
parties  interested  who  have  appeared,  though  the 
powers  of  a  collector  under  the  order  of  the  Surro- 
gate are  somewhat  enlarged  in  this  county  by  section 
10  of  chapter  359  of  the  Laws  of  1870.  But  that 
section  would  seem  to  restrict  the  Siurrogate  in  author- 
izing a  collector  to  pay  debts,  to  a  period  of  at  least 
one  year  after  the  granting  of  letters  to  such  collector, 
and  upon  the  application  of  the  collector  or  of  the 
creditor,  and  other  proof  as  to  the  aggregate  amount 
of  the  debts,  and  assets. 

By  Section  30,  3  Revised  Statutes,  [6th  ed.],  page  61, 
(2  if.  S.f  62,  §  33),  it  is  provided  that  after  the  service 
27 
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of  the  citation  issued  on  allegations  filed  against  a 
will,  the  executor  shall  suspend  all  proceedings  in 
relation  to  the  estate  of  the  testator,  except  the  col- 
lection and  recovery  of  moneys,  and  the  payment  of 
debts,  until  a  decision  shall  be  made  on  such  allega- 
tions, and  that  section  would  seem  to  recognize  the 
authority  of  the  executor,  pending  the  second  probate, 
to  pay  any  of  the  debts  of  the  estate. 

But  the  granting  of  an  advance  under  the  statute 
in  question,  is  not  analogous  to  the  pa3anent  of  the 
debts  of  the  estate.  While  it  must  be  admitted  that 
cases  very  often  arise  where  the  necessity  for  an 
advance  is  quite  as  urgent  before  the  issuing  of  letters 
testamentary,  in  case  of  a  contest,  as  afterwards 
within  a  year,  yet  the  right  to  apply  is  dependent 
upon  the  fact  that  letters  testamentary  have  been 
granted.  It  may  be  reasonably  doubted  whether 
under  the  section  providing  for  the  suspension  of  cer- 
tain functions  of  the  executors  on  the  filing  of  allega- 
tions, the  executors  in  this  case  can  be  regarded  as 
having  letters  granted  to  them,  according  to  the  spirit 
of  the  statute. 

But  the  real  question  is,  as  to  the  authority  of  the 
Surrogate  under  section  30  above  cited,  (2  B.  S.y  62, 
§  33),  and  it  seems  to  me,  that  when  that  section  pre- 
scribes the  effect  of  such  allegations  upon  the  powers 
of  executors,  and  suspends  their  functions  except  in 
respect  to  certain  specific  duties,  it  includes  a  restric- 
tion upon  the  Surrogate  to  direct  them  to  do  more 
than  is  thereby  reserved  to  them. 

If  this  be  not  so,  then  if  the  contest  should  continue 
to  a  period  more  than  eighteen  months  after  the  issu- 
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ing  of  letters  testamentary,  the  Surrogate  might 
require  the  executors  not  only  to  pay  legacies,  but 
finally  to  close  the  estate  as  though  not  contested,  and 
the  contest  would  be  shorn  of  all  practical  benefit, 
and  the  estate  treated  as  though  the  will  had  been 
irrevocably  proved. 

The  Surrogate  has  no  powet  to  enlarge  the  author- 
ity of  the  executors  during  the  pendency  of  this  con- 
test, and  the  motion  must  be  dismissed. 

Ordered  accordingly. 

The  case  was  finally  submitted  to  the  Surrogate, 
March  4th,  1879.  The  testimony  of  the  subscribing  wit- 
nesses to  the  will  and  codicil  showed  execution  of  the 
will  in  due  form,  as  required  by  statute.  The  wit- 
nesses to  the  will  also  testified  to  their  knowledge 
of,  and  intimate  acquaintance  with,  the  testator,  and 
swore  that  in  their  opinion  he  was  of  sound  mind  and 
memory  at  the  time  of  the  execution  of  the  respec- 
tive instruments  propounded,  and  appeared  to  be  free 
from  any  undue  influence.  The  contestants  intro- 
duced the  testimony  of  an  equal  number  of  witnesses 
to  sustain  their  allegations  of  undue  influence  and 
want  of  mental  capacity,  and  a  number  of  witnesses 
were  recalled  in  reply. 

Charles  A.  Rapallo,  one  of  the  subscribing  witnesses, 
being  recalled  for  proponents,  testified  that  he  drew  sev- 
eral wills  and  codicils  for  decedent  from  and  after  about 
the  year  1856 ;  that  the  first  he  drew  was  drawn  from 
one  furnished  to  him  by  the  decedent,  with  a  statement 
of  the  changes  that  he  desired  made ;  that  he  drew 
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and  attended  to  the  execution  of  decedent's  will  of 
date  of  June  9th,  1870,  and  codicil  thereto  of  date  of 
January  16th,  1871 ;  the  second  dated  17th  May,  1872 ; 
the  third,  the  23d  day  of  April,  1873,  and  one  4th  Jan- 
uary, 1874 ;  that  he  drew  said  will  and  codicils  under  the 
direction  of  the  decedent,  also  a  will  bearing  date 
February  8th,  1869,  and  a  codicil  thereto  of  the  same 
date;  another  codicil,  dated  16th  September,  1869, 
which  were  drawn  under  the  instructions  of  the 
decedent;  that  he  also  drew  another  will,  and  at- 
tended to  its  execution,  dated  July  14,  1868,  and  a 
codicil  thereto  of  the  same  date,  which  was  drawn  under 
the  instructions  of  the  decedent,  and  that  decedent 
made  some  change,  either  by  way  of  will  or  codicil, 
nearly  every  year  after  1856,  and  that  he  drew  four 
or  five  wills  prior  to  the  will  of  1868  given  in  evi- 
dence ;  that  in  the  prior  wills,  untQ  the  death  of  hiB 
son  George,  the  residuary  legatees  were  William  H. 
and  George,  and  after  George's  death,  William  H.  was 
made  sole  residuary  legatee;  that  all  of  the  wills 
drawn  by  him  were  substantially  alike,  except  the 
amounts  would  be,  from  time  to  time,  increased ;  that, 
at  first,  he  gave  Cornelius  but  $3,000  a  year,  and  that 
by  none  of  them  did  the  daughters  get  a  larger  sum 
than  is  given  them  by  the  will  of  1875  now  contested. 
The  several  wills  proved  by  this  witness  were  read 
in  evidence. 

Hbnbt  L.  CLiirroir,  Gboboe  F.  Comstock  and  Josbph  H.  Choatk, 
for  the  prop<ment$. 

Scott  Lobd,  Jbbbmiah  Black,  and  Ethak  Aixbk,  far  the  con- 
testants. 

The  Surrogate — [After  reviewing  the  testimony, 
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the  substance  of  which  appears  in  the  opinions  below :] 
The  testimony  in  this  case  may  be  considered  under 
the  following  heads : 

First  —  Evidence  tending  to  show  unsoundness  or 
enfeeblement  of  decedent's  mind  at  the  time  of  the 
execution  of  the  will  and  codicil,  as  indicated  by  his 
physical  ailments,  revealed  by  the  autopsy  and  the 
contestant's  expert  testimony. 

Second.  —  The  counter  proof  by  the  proponents* 
experts. 

Third.  —  The  alleged  impairment  of  decedent's 
mind,  as  evidenced  by  his  alleged  weak  and  irrational 
conversation,  repetitions,  declarations  and  conduct, 
and  so-called  monomania  for  wealth  and  fame. 

Fourth,  —  The  testimony  tending  to  show  the  dece- 
dent's uniform  rationality,  intelligence  and  coherence 
in  conversations,  in  business  transactions  and  general 
conduct. 

Fifth.  —  The  alleged  fraud  perpetrated  by  William 
H.  Vanderbilt  upon  his  father  respecting  the  pre- 
tended communications  from  the  spirit  of  his  deceased 
wife,  as  to  the  terms  of  his  will,  in  complicity  with 
with  Mr.  and  Mrs.  Stoddard  and  Mrs.  Stone,  and  the 
alleged  execution  of  the  will  under  the  direction  of 
such  supposed  spiritual  interference. 

Sixth.  —  The  answer  thereto,  to  be  derived  from 
the  improbability  of  the  story,  and  the  character  and 
antecedents  of  the  witnesses ;  its  contradiction  by 
William  H.  Vanderbilt,  the  coherent  and  methodical 
terms  of  the  will,  and  of  several  antecedent  wills. 

Seventh.  —  The  alleged  undue  influence  of  William 
H.,  practised  upon  decedent,  dominating  his  will. 
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Eighth. — The  prior  declarations  of  decedent  as  to 
his  testamentary  declarations,  both  against  and  in 
harmony  with  the  provisions  of  the  will  propounded 
and  the  concurring  testamentary  purpose  as  evinced 
in  the  several  antecedents  wills  executed. 

Before  entering  into  the  consideration  of  these  ques- 
tions, some  general  observations  upon  the  proceeding 
seem  to  be  necessary,  by  way  of  emphasizing  the 
conclusions  to  be  reached  and  promulgated.  This  case 
has  excited  an  extraordinary  interest  in  the  public 
mind,  as  well  as  in  the  profession,  not  so  much  because 
of  the  magnitude  of  the  pecuniary  interests  involved, 
which,  however,  are  such  as  rarely,  if  ever,  have 
devolved  upon  a  judicial  mind  to  determine,  but 
because  there  is  a  very  deep  solicitude  on  the  part  of 
all  classes  to  know  whether  the  will  of  such  a  man  as 
the  decedent  was  believed  to  have  been,  could  be  suc- 
cessfully assailed ;  in  short,  whether  any  will  could  be 
made  which  would  successfuU}''  resist  the  assaults  of 
dissatisjfied  heirs  and  next  of  kin.  And  the  inquiry 
has  been  in  the  minds  and  hearts  of  many  people, 
whether  anyone  could  dispose  of  his  estate  by  will, 
and  feel  a  confidence  that  such  disposition  would  be 
respected  and  sustained  by  the  courts.  In  fact,  the 
right  to  make  any  testamentary  disposition  has  been 
felt  to  be  on  trial  in  this  proceeding.  This  solicitude 
has  not  been  confined  to  those  of  large  possessions, 
but  has  pervaded  the  thoughts  of  those  of  moderate 
means,  and  those  again  who,  by  years  of  toil  and  pru- 
dence, have  accumulated  small  savings  in  the  fond 
hope  of  providing  therewith  for  the  necessities  and 
comforts  of  infirm  and  invalid  children  and  parents, 
as  well  as  of  an  affectionate  and  faithful  wife. 
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While  I  am,  and  have  been,  fully  aware  that  neither 
the  amount  of  the  pecuniary  interests  involved,  nor 
the  professional  nor  popular  interest  manifested  in  the 
progress  and  result  of  this  proceeding,  can  have  any 
proper  effect  upon  the  ultimate  rights  of  the  respective 
parties,  or  the  conclusion  to  be  reached,  yet  those 
considerations  may  well  excite  a  very  watchful  and 
unprejudiced  conduct  of  so  great  a  case,  and  to  an 
impartial  and  painstaking  consideration  of  the  ques- 
tions involved  therein,  to  the  end  that  the  legal  rights 
of  the  parties  may  be  so  adjudged  that  the  right  to 
an  untrammeled  testamentary  disposition  of  property 
may  be  sacredly  preserved,  with  appropriate  legal 
redress  for  heirs  and  next  of  kin  against  testamentary 
incapacity  and  unlawful  influence,  or  fraud,  domi- 
nating the  mind  of  the  testator ;  and  that  when  this 
case  shall  ripen  into  a  judicial  precedent,  it  may  serve 
to  preserve  and  enforce  all  such  rights. 

This  proceeding  has  been  extraordinary,  not  only 
in  the  vast  amount  of  the  pecuniary  interests  involved 
and  the  very  voluminous  testimony  taken,  and  the 
time  occupied  in  its  trial,  and  the  distinguished  coun- 
sel engaged,  but  in  the  numerous  and  hotly-contested 
questions  raised  upon  the  admissibility  of  evidence, 
and  the  exhaustive  discussions  of  counsel,  embracing 
nearly  all  of  the  questions  of  fact  and  law  at  issue  in 
the  case. 

Another  feature  of  this  contest  which  seems  to  have 
attracted  public  attention,  and  justly  excited  comment, 
is  the  persistent  effort  of  children  to  uncover  to  the 
public  gaze  the  secrets  of  a  parent's  domestic  and 
private  life ;  to  belittle  his  intelligence  and  his  virtues; 
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to  distort  his  providence  into  meanness ;  to  magnify 
his  eccentricities  into  dementia ;  his  social  foibles  into 
immorality;  his  business  differences  into  dishonesty 
and  treachery ;  and  to  ascribe  his  diseases  to  obscene 
practices. 

At  the  outset  of  the  discui^sion  of  the  various  ques- 
tions involved,  it  will  be  well  clearly  to  define  the 
functions  of  this  Court  respecting  the  probate  or 
rejection  of  a  last  will  and  testament.  It  is  not  its 
province  to  make  a  testamentary  disposition  of  other 
people's  property,  or  to  revise  a  decedent's  will  upon 
the  principles  of  justice  or  equity,  but  to  pass  upon 
the  questions  raised  by  the  allegations,  whether  it  was 
made  by  a  person  of  sound  and  disposing  mind,  un- 
controlled by  any  other  dominating  mind.  Indeed, 
the  statute  of  this  State  authorizing  such  a  person  to 
dispose  of  his  property  by  last  will  and  testament, 
necessarily  involves  the  right  to  make  discriminations 
which  may  seem  to  be  illiberal  and  unjust :  and  for  a 
court  to  assume  to  intermeddle  because  of  such  appa- 
rent injustice,  would  invade  the  free  will  of  a  testator, 
and  practically  nullify  the  statute. 

It  is  the  settled  law  of  this  State  that  an  unequal, 
or  what  is  denominated  an  undutiful  willy  of  itself, 
does  not  raise  a  presumption  either  of  the  unsound- 
ness of  the  mind  of  a  testator,  or  of  undue  influence  or 
fraud  exercised  upon  it,  but  that  the  provisions  of  the 
will  may  be  considered  in  conjunction  with  evidence  of 
mental  unsoundness,  or  enfeeblement,  or  undue  influ- 
ence. In  Deas  v.  Wandell  (3  N.  T.  S.  (7.  [T.  &  C], 
128),  it  was  held  that  the  circumstance  that  a  testa- 
trix's will  gave  all  of   her  property  to  persons  not 
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related  to  her,  did  not  raise  an  inference  of  a  want  of 
mental  capacity,  or  of  undue  influence.  In  Cudney  v. 
Cudney  (68  N.  F.,  148),  the  Court  of  Appeals  fully 
sustained  the  doctrine  that  to  invalidate  a  will  on  the 
ground  of  undue  influence,  there  must  be  affirmative 
evidence  of  the  facts  from  which  such  influence  is  to 
be  inferred.  It  is  not  sufficient  to  show  that  a  party 
benefited  by  a  will  had  the  motive  and  opportunity  to 
exert  such  influence;  there  must  be  evidence  that  he 
did  exert  it,  and  so  control  the  actions  of  the  testator, 
either  by  importunities  which  he  could  not  resist,  or 
by  deception,  fraud,  or  other  improper  means,  that  the 
instrument  is  not  really  the  will  of  the  testator.  In 
the  language  of  the  opinion,  in  that  case,  "  The  court 
is  not  to  judge  of  its  justice  or  the  reason  for  discrim- 
ination. The  character  of  the  provisions  of  a  will 
may  be  considered  in  connection  with  the  other  evi- 
dence, in  trying  the  question  of  undue  influence,  but 
it  is  not  in  itself  evidence  of  such  influence.  However 
partial  or  unjust  a  testator  may  seem  to  have  been 
in  his  testamentary  dispositions,  if  the  instrument 
propounded  is  actually  his  will,  effect  must  be  given 
to  it." 

The  autopsy  reveab  the  fact  that  the  decedent  was 
afflicted  with  several  diseases  of  a  chronic  and  painful 
character,  which  most  of  the  medical  experts  on  both 
sides  agree  had  a  tendency  to  affect  the  mind,  and 
which  Drs.  Vanderweyde  and  Dixon  claim  under  the 
facts  stated  in  the  autopsy,  would  inevitably  produce 
unsoundness  of  mind.  But  those  two  witnesses  on 
their  cross-examination  greatly  weakened  the  force  of 
their  testimony,  for  they  expressed  the  opinion  that 
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the  statement  of  the  decedent,  according  to  the  fact^ 
that  he  was  the  railroad  king  of  America,  if  not  of 
the  world,  and  that  his  son,  William  H.,  would  be  after 
him,  indicated  insanity;  and  that  a  physician  standing 
at  the  head  of  his  profession,  who  should  say  that  he 
stood  at  the  head,  would,  in  their  opinion,  be  of  un- 
sound mind,  and  that  about  eighty  per  cent,  of  that 
profession  were  mentally  unsound — testimony  which 
seems  to  provoke  the  inquiry  whether,  as  the  per 
centage  of  mental  unsoundness  is  so  preponderating 
over  the  sane^  it  does  not  raise  such  a  presumption  of 
irrationality  in  the  case  of  all  medical  experts,  as  to 
require  affirmative  proof  to  overcome  that  presump- 
tion, and  whether  the  testimony  of  those  two  experts 
has  in  any  degree  overcome  it. 

Two  of  the  most  celebrated,  experienced,  and  capa- 
ble experts.  Doctors  Gray  and  Van  Buren,  testified 
that  there  is  nothing  in  the  autopsy  to  suggest  a  de- 
rangement or  enfeeblement  of  mind,  and  that  an 
autopsy  not  including  an  examination  of  the  brain,  in 
their  opinion  affords  no  basis  of  judgment  respecting 
the  mental  condition  of  the  patient,  especially  at  a 
year  and  a  half  before  his  decease. 

The  statements  of  the  autopsy  and  the  expert 
deductions  from  them,  have  seemed  to  be  of  very 
little  significance,  because  they  could  never  rise  higher 
than  a  mere  suggestion  of  a  probable  enfeeblement  of 
mind;  and  however  strong  the  proof  of  that  proba- 
bility, they  could  never  outweigh  or  overcome  the 
testimony  of  one  competent  observer  of  the  appear- 
ance, conversations,  conduct  and  mental  characteristics 
of  the  decedent  for  a  series  of  years,  in  his  domestic, 
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social  and  business  relations;  for  if  there  had  existed 
any  mental  enfeeblement  or  unsoundness,  such  an 
observer  would  most  certainly  have  noticed  it.  Such 
proof  would  seem  to  be  only  useful  as  corroborating 
and  accounting  for  actual  evidence  of  mental  aberra- 
tion, but  such  deductions  from  remote  causes  should 
never  be  accepted  as  militating  against  the  actual  and 
well-attested  facts.  For  unsoundness  of  mind  can  only 
be  predicated  on  some  unsound  manifestation  or  devel- 
opment. 

The  testimony  relating  to  the  autopsy  was  reluc- 
tantly received,  on  the  assurance  that  evidence  would 
be  given  showing  irrationality  and  mental  alienation ; 
but  this  reversal  of  the  proper  order  of  proof  has 
been  shown  to  be  unwise  in  this  case,  and  should  be 
discoun  tenanced. 

The  facts  which  the  contestant  claims  show  the 
decedent's  unsoundness  of  mind,  or  at  least  a  material 
mental  impairment,  independent  of  the  autopsy,  and 
alleged  to  have  been  proved,  and  which  have,  in  a 
great  variety  of  combinations,  formed  the  basis  of  the 
numerous  hypothetical  questions  propounded  by  her 
counsel,  are  as  follows :  that  the  decedent  was  ambi- 
tious, excitable,  violent  and  irritable;  that  his  memory 
failed  him ;  that  in  former  years  he  believed  in,  and 
repeatedly  affirmed,  the  duty  of  an  equal  distribution 
of  property  among  children,  afterwards  half  to  his 
sons  and  half  to  his  daughters;  that  after  he  con- 
ceived the  idea  under  which  his  will  was  finally  exe- 
cuted, his  mind  still  vacillated  as  to  the  distribution  of 
the  estate,  which  continued  to  a  few  months  before  he 
made  his  will,  by  which  he  gave  to  his  daughters 
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comparatively  a  trifling  portion  of  his  estate,  and 
practically  disinherited  his  only  other  son ;  that  he 
made  and  violated  testamentary  promises,  some  of 
them  to  lineal  descendants ;  that  after  he  made  the 
will  he  affirmed  that  he  could  not  make  a  different 
will  if  he  made  a  hundred ;  that  for  years  before  he 
made  the  will  he  entertained  towards  his  daughters 
sentiments  of  pride,  esteem  and  affection,  and  after- 
wards, without  reason  emanating  from  them,  pro- 
nounced them  worthless ;  that  he  affirmed  and  enter- 
tained for  his  son  William  H.  an  opinion  that  he  was 
unworthy  and  incompetent,  and  applied  to  him  oppro- 
brious epithets — drawing  a  comparison  favorable  to 
his  younger  sons,  only  one  of  whom  survives ;  that  he 
selected  his  son  William  H.  to  continue  his  fame  and 
wealth ;  that  at  times  he  applied  to  him  similar  epi- 
thets, and  at  others  spoke  of  him  in  terms  of  lavish 
affection  —  claiming  that,  among  his  children,  he  was 
the  only  source  of  pride ;  that  he  affirmed  that  the 
Central  Railroad  would  run  itself  for  years,  and  that 
his  son  William  H.  had  more  railroad  capacity  than 
he  had ;  that  the  Central  Road  was  the  greatest  in 
the  country,  and  that  he  was  himself  a  railroad  king, 
and  that  his  son  William  would  be,  after  him ;  that  he, 
had  an  absorbing  desire  for  wealth ;  was  inconsistent, 
credulous,  suspicious,  and  receptive  of  accusations 
against  others,  bold,  enterprising,  talkative,  repeti- 
tious and  boastful,  but  reticent  and  able  when  engaged 
in  railroad  business,  vain,  ostentatious  and  ambitious, 
and  contemplated  a  monument  more  than  one  hundred 
feet  higher  than  any  known  monument  or  pyramid ; 
and  that  he  believed  he  received  communications  as  to 
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his  diseases,  business  affairs,  and  the  terms  of  his  will, 
from  the  dead — making  such  will  in  substantial 
accordance  with  such  communications. 

The  only  proof  upon  the  subject  of  the  decedent's 
failing  memory  was,  that  on  several  occasions  he  said 
that  his  memory  was  failing. 

In  respect  to  the  charge  that  the  decedent  affirmed 
the  duty  of  an  equal  distribution  of  jiroperty,  it  is 
proper  to  remark  that  the  most  of  the  testimony  that  is 
given  by  the  contestant  upon  that  subject,  except  that 
of  Mrs.  Bishop,  was  given  by  comparative  strangers 
to  the  decedent,  who  called  upon  him  in  respect  to 
matters  in  no  way  connected  with  that  subject,  and 
who  testified  that,  without  any  apparent  inducement 
or  connection  with  the  subject  under  consideration, 
the  decedent  launched  out  into  a  garrulous  statement 
of  his  opinions  and  purposes  in  respect  to  the  distribu- 
tion of  his  property.  In  one  case  it  is  attempted  to 
be  deduced  from  the  decedent's  approbation  of  his 
father's  will,  which  disposed  of  $40,000  equally  among 
his  children,  which  certainly  falls  very  far  short  of  an 
expression  of  approbation  of  a  like  distribution  of 
such  an  immense  fortune  as  was  disposed  of  by  the 
will  and  codicil  in  question. 

The  testimony  of  Mrs.  Bishop  upon  this  subject, 
when  taken  in  connection  with  her  declaration  that 
the  decedent  expressed  an  affection,  fondness  and 
preference  for  his  son  Cornelius  J.,  and  that  she  volun- 
teered to  become  a  witness,  claiming  to  be  impelled 
thereto  by  the  desire  to  prevent  the  robbing  of  the 
orphans  in  this  matter,  and  who  so  readily  condemned 
legislators  for  making  laws  entitling  a  person  to  make 
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8ucli  disposition  of  his  own  property  as  seemed  to  him 
proper,  and  characterized  judges  as  unjust  who  did 
not  violate  their  official  obligations  by  disregarding 
such  laws;  and  the  eager  efforts  on  the  part  of  the 
witness  to  give  her  testimony  in  defiance  of  objections 
and  rulings,  together  with  the  fact  claimed  to  have 
been  established  in  this  case  by  contestant's  counsel, 
that  the  decedent  had  entertained  a  life-long,  unna- 
tural and  unjust  prejudice  against  his  son  Cornelius, 
and  also  the  fact  that  when  she,  and  numerous  of  the 
other  witnesses,  testified  that  the  decedent  approved 
of,  and  declared  his  intention  to  make  such  equal  dis- 
tribution, he  then  had  a  series  of  wills,  all  making 
discriminations  quite  as  conspicuous  as  those  contained 
in  the  will  and  codicil  contested  —  such  testimony 
certainly  deserves  careful  scrutiny,  and  excites  the 
reasonable  apprehension  that  it  may  have  been  fabri- 
cated. As  to  the  fact  of  such  an  unequal  distribution, 
sufficient  has  been  said  heretofore,  based  upon  the 
well-considered  authorities  upon  the  subject  of  an 
alleged  undutif  ul  will. 

I  am  not  able  to  appreciate  the  force  of  the  point 
sought  to  be  made  from  the  statement  of  the  dece- 
dent respecting  the  will  in  question,  that  he  could  not 
make  a  different  will  if  he  made  a  hundred,  for  it  is 
entirely  apparent  that  the  allusion  was  not  to  his 
power  to  make  a  different  will,  but  the  significance  of 
the  remark  was  that  he  had  made  it  as  discreetly  and 
wisely  as  he  was  capable  of ;  in  other  words,  that  the 
scheme  of  the  will  commended  itself  to  his  deliberate 
judgment. 

The  alleged  different  treatment  by  the  decedent  of 
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his  son  William  H.  at  different  times  may  well  be 
explained  by  the  fact  that  when  he  had  tested  his 
capacity  in  the  great  business  enterprise  which  had 
so  largely  occupied  his  attention,  he  proved  to  be 
equal  to  the  trust  reposed  in  him  as  a  successful  rail- 
road man. 

The  statement  of  the  decedent  that  the  Central  Road 
was  in  a  condition  that  it  would  run  itself  for  many 
years  has  no  significance,  except  that  he  intended  to 
say,  and  believed,  that  that  enterprise  had  been  so 
firmly  established  and  its  policy  so  fixed  that  it  needed 
no  extraordinary  skill  to  continue  it  as  a  successful 
enterprise. 

It  may  well  be  that  persons  will  differ  widely  as  to 
the  propriety  of  the  decedent's  ambition  to  perpetuate 
the  great  railroad  enterprise  to  which  he  had  devoted 
so  much  of  his  business,  life  and  energy  as  a  monu- 
ment to  his  great  business  skill  and  success,  and  as  to 
the  good  taste  of  boasting  of  it. 

But  wherein  does  such  ambition  indicate  unsound- 
ness of  mind?  It  must  be  quite  apparent  from  the 
testimony  that  by  his  will  he  adopted  the  wisest  means 
to  secure  his  long-cherished  end ;  for,  in  the  light  of 
the  character,  capacity,  habits  and  aims  of  his  son, 
Cornelius  J.,  as  testified  to  by  himself,  it  is  not  difficult 
to  perceive  how  utterly  that  purpose  must  have  failed 
had  Cornelius  J.  been  made  jointly  and  equal  residuary 
legatee  with  William  H.  Nor  is  it  much  more  difficult 
to  predict  what  would  have  become  of  the  decedent's 
immense  fortune  and  the  great  public  enterprises  fos- 
tered by  it,  had  the  estate  been  equally  divided  be- 
tween the  nextrof-kin. 
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If,  as  the  testimony  shows,  the  decedent  had  the 
cherished  ambition  to  secure  and  perpetuate  the  busi- 
ness success  which  had  absorbed  much  of  his  time,  care 
and  business  skill,  and  which  had  brought  him  a  great 
fortune  and  personal  fame  and  credit,  no  one  knew 
better  than  he  the  imperative  necessity  of  a  single 
mind  and  will  to  direct  and  control.  And  who,  in  the 
light  of  all  the  facts,  will  presume  to  say  that  such  an 
ambition  was  either  unreasonable  or  unworthy,  much 
less  that  it  was  irrational^  judging  from  the  common 
level  of  commercial  incentives  and  hopes  ? 

That  the  decedent,  at  the  suggestion  of  a  son-in-law, 
entertained  the  idea  of  erecting  an  unprecedentedly 
high  monument  and,  after  giving  it  consideration, 
abandoned  it,  seems  to  me  to  be  altogether  too  specu- 
lative and  remote  to  form  any  safe  basis  of  judgment 
as  to  his  mental  soundness ;  for,  if  entertaining  such  a 
thought  was  unreaaonabhy  the  abandonment  of  such  an 
unreasonable  project  can  scarcely  be  ascribed  to  mental 
enfeeblement  or  irrationality. 

The  only  other  fact  proved  by  the  contestant  that 
seems  to  deserve  special  consideration  upon  this  branch 
of  the  subject,  is  the  alleged  prejudice  existing  in  the 
mind  of  the  decedent  against  his  son,  Cornelius  J.,  and 
his  illiberal  treatment  of  him  by  his  will.  It  is  prob- 
able that  many  wise  and  just  men  will  believe  that  the 
infirmities  of  Cornelius  J.  should  have  influenced  his 
father  to  a  more  liberal  and  kind  consideration  of  his 
shortcomings  and  necessities,  and  to  have  dictated  a 
more  generous  provision  for  him  in  his  will,  and  that 
the  failure  to  do  so  betokened  a  lack  of  parental  aflfec- 
tion  and  justice.     Yet  gross  injustice  and  reprehensible 


NEW  YOKK  COUNTY,  DEC,  1877— JANT,  1879.    433 

IiA  BAV  V.  YAITDBBBILT. 

cruelty  very  often  manifest  themselves  in  men  who  are 
in  all  other  respects  mentally  and  morally  responsible 
for  their  conduct  But  it  cannot  be  overlooked  that 
in  the  character  and  the  habits  of  Cornelius  J.  there 
was  much  which  was  calculated  to  displease  such  a 
father,  and  though  to  an  entirely  impartial  observer 
they  may  not  seem  to  have  justified  the  discrimination 
against  him,  yet  I  am  of  the  opinion  that  it  falls 
far  short  of  proof  tending  to  show  unsoundness  of 
mind. 

The  testimony  tending  to  show  the  mental  sound- 
ness of  the  testator  at  the  times  when  he  executed  the 
will  and  codicil,  the  probate  of  which  is  sought  to  be 
revoked,  aside  from  the  numerous  acts  and  sayings  of 
his  proved  by  other  witnesses,  was  given  by  Dr.  Linsley, 
his  family  physician  for  over  forty  years,  and  intimate 
personal  friend,  who  habitually  saw  and  conversed  with 
him  upon  a  variety  of  family,  social,  business  and  cur- 
rent topics ;  Dr.  Eliot,  who  attended  him  in  his  last 
illness  almost  constantly ;  Dr.  Bodenhamer,  who  also 
attended  him  a  portion  of  the  time,  and  Rev.  Dr. 
Deems,  who  for  several  years  had  been  intimately  ac- 
quainted with  and  visited  him  and  frequently  con- 
versed with  him  upon  current  topics;  all  witnesses 
who  were  called  by  the  contestant,  and  who  show 
quite  clearly  that  there  was  no  manifestation  of  mental 
unsoundness  or  enf eeblement  by  the  decedent  down  to 
within  but  a  few  hours  of  his  demise.  To  this  testimony 
add  that  of  Bishop  McTyeire,  who  knew  him  from  1870, 
and  was  his  guest  for  two  or  three  weeks  at  a  time, 
and  who  had  full  conferences  with  him  in  respect  to 

the  proposed  and  final  endowment  of  the  Vanderbilt 
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University ;  of  Dr.  Van  Buren,  who  attended  the  dece- 
dent in  his  last  illness ;  William  E.  Dodge,  who  had 
known  him  since  1843,  and  had  been  associated  with 
him  as  director  in  a  large  corporation;  James  M. 
Marvin,  who  had  been  acquainted  with  him  since  1835, 
and  saw  him  almost  every  summer  at  Saratoga  and 
elsewhere,  and  conversed  with  him  freely  as  to  busi- 
ness aflFairs  and  the  current  topics  of  the  day ;  William 
C.  Wetmore,  who  made  his  acquaintance  in  1850,  and  . 
was  associated  with  him  in  large  railroad  transactions ; 
Edwin  D.  Morgan,  who  knew  him  from  1834,  and  was 
also  associated  with  him  in  important  business  matters ; 
John  T.  HoflEman,  whose  acquaintance  commenced  in 
1853,  and  continued  down  to  his  decease ;  Henry  M. 
Phillips,  a  lawyer,  who  had  known  the  decedent  for  25 
or  30  years  intimately,  and  saw  him  summers  at  Sara- 
toga, and  conversed  with  him  upon  the  affairs  of  his 
business  and  current  topics ;  Amasa  Stone,  whose  ac- 
quaintance began  in  1855,  and  who  was  intimately 
associated  with  him  in  the  general  railroad  enterprise 
of  the  Lake  Shore  Road  and  conversed  freely  with  him 
in  respect  to  its  interests ;  Abraham  D.  Gardner,  his 
counsel,  and  Charles  M.  Davenport,  the  associate  of 
Mr.  Gardner,  who  were  engaged  in  his  behalf  in  an 
important  litigation,  and  conversed  freely  with  him  in 
respect  to  the  facts  of  the  case,  embracing  a  great 
variety  of  transactions,  and  who  attended  his  extended 
examination  as  a  witness  before  a  commissioner  in  the 
litigation,  the  examination  continuing  through  the 
months  of  November  and  December,  just  prior  to  the 
execution  of  the  will;  Edwards  Pierrepont,  whose 
acquaintance  with  the  decedent  began  in  1860,  and 
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related  principally  to  professional  services  rendered  for 
and  numerous  consultations  with  the  decedent  in  re- 
spect to  such  litigations ;  James  Tillinghast,  the  gene- 
ral superintendent  of  the  New  York  Central  Railroad 
west  of  Albany,  whose  acquaintance  commenced  in 
1866,  and,  as  a  subordinate  of  that  road,  had  frequent 
confidential  interviews  with  the  decedent  in  respect  to 
its  affairs ;  James  C.  Spencer,  his  counsel,  whose  ac- 
quaintance began  in  1866,  and  continued  for  several 
years  as  his  counsel,  and  who  had  many  professional 
consultations  with  him  in  respect  of  litigations  entrust- 
ed to  him,  receiving  statements  of  fact,  which  formed 
the  basis  of  legal  proceedings  commenced ;  and,  finally, 
of  Edwin  D.  Worcester,  the  secretary  of  the  New  York 
Central  and  Hudson  River  Railroad  Company,  who  had 
intimate  and  confidential  relations  with  the  decedent 
in  respect  to  very  numerous  and  extensive  railroad 
enterprises,  and  who  detailed  with  remarkable  pre- 
cision Very  many  interviews  had  with  the  decedent, 
and  the  particular  sayings  and  conclusions  rendered — 
all  testify  substantially  to  the  clear,  coherent,  intelli- 
gent conversations  and  wise  and  prudent  judgment  in 
respect  to  all  business  affairs  of  decedent,  and  that 
they  observed  no  substantial  change  in  his  mental 
manifestations  down  to  the  period  of  his  last  illness. 

In  passing  upon  the  testimony  relating  to  the  men- 
tal condition  of  the  testator  given  by  those  who  knew, 
saw  and  conversed  with  him  during  life,  it  is  proper 
and  necessary  to  take  into  account  the  relative  intelli- 
gence and  credibility  of  the  two  classes  of  witnesses, 
and  their  relative  opportunities  of  judging,  and  in  doing 
so  it  is  not  diflScult  to  determine  where  the  prepon- 
derance lies. 


.  I 
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The  testimony,  when  carefully  considered,  shows 
that  the  decedent  was  a  man  capable  of  conceiving 
and  successfully  executing  great  business  enterprises, 
of  indomitable  perseverance,  of  imperious  will,  of 
strong  prejudices,  of  prompt  and  wise  adaptation  of 
means  to  a  desired  end,  of  clear  and  coherent  mind, 
ready  perceptions,  quick  and  accurate  conclusions, 
with  almost  intuitive  and  infallible  judgment  of  men 
and  their  motives — in  short,  of  very  vigorous  mind 
and  strong  nature,  but  lacking  the  amenities  of  educa- 
tion and  culture  and  a  delicate  respect  for  the  opinions 
of  his  fellow-men. 

The  mental  capacity  requisite  to  the  execution  of  a 
will  is  a  sufficient  capacity  on  the  part  of  the*  testator 
to  comprehend  the  condition  of  his  property,  and  his 
relations  towards  the  persons  who  are  or  might  be  the 
objects  of  his  bounty,  and  the  scope  and  bearing  of  the 
provisions  of  his  will.  (Delafield  t?.  Parish,  25  iV.  JT., 
9 ;  Van  Guysling  v.  Van  Kuren,  35  /rf.,  70 ;  Tyler  v. 
Gardiner,  35  iV.  JT.,  559;  Kinne  v.  Johnson,  60 
Barb.,  69.) 

In  Meeker  v.  Meeker  (75  7ZZ.,  260),  it  is  held  that 
the  incapacity  of  preventing  the  making  of  a  valid 
will  must  be  such  as  prevents  the  person  from  under- 
standing the  effect  and  consequences  of  his  acts,  pre- 
vents hira  from  reasoning  correctly  and  understanding 
the  relation  of  cause  and  effect  in  ordinary  business 
affairs.  Mei  e  weakness  of  mind  does  not  incapacitate, 
if  there  be  sufficient  understanding  to  satisfy  the  above 
requirements. 

The  next  question  to  be  considered  is,  whether 
William    H.  Vanderbilt   exercised  such  an  influence 
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over  the  decedent,  in'  respect  to  the  will  and  codicil, 
as  amounted  in  law  to  fraud  or  undue  influence.  In 
considering  this  question,  it  is  proper  to  give  due 
weight  to  the  so-called  testamentary  intentions,  as 
declared  from  time  to  time  to  the  various  witnesses 
who  have  testified  to  them,  not  hecause  a  person  of 
sound  mind  may  not  lawfully  change  his  mind  respect- 
ing the  purposed  disposition  of  his  property,  but 
because  such  a  change  without  any  apparent  cause  is 
a  circumstance  to  be  considered  in  connection  with 
other  facts  to  show  fraud  or  undue  influence.  It  is 
reasonable,  also,  to  give  a  greater  weight  to  such 
declarations  as  harmonize  with  the  terms  of  the  will, 
and  to  those  made  nearest  the  time  when  the  will  was 
executed,  after  which  there  was  no  substantial  change 
either  in  his  fortune  or  in  his  family. 

There  is  a  radical  and  irreconcilable  conflict  in  the 
testimony  upon  the  subject.  Hence,  where  the  truth 
lies  must  be  determined  upon  the  relative  credibility 
of  the  witnesses,  the  probabilities  of  the  case,  and 
other  corroborative  facts. 

The  numerous  declarations  of  the  decedent  as  to  his 
testamentary  purposes  in  harmony  with  the  terms  of 
the  will  contested,  seem  to  be  entitled  to  greater 
weight,  not  only  because  of  the  intelligence  and 
candor  of  the  witnesses  who  testified  thereto,  but 
because  of  such  concurrence  with  the  terms  of  the 
will  and  codicil — and  almost  condicsively  soj  because 
the  series  of  wills  and  codicils  executed  several  years 
before  were  based  upon  a  similar  scheme,  except  so 
far  as  they  discriminated  more  harshly  against  the 
dissatisfied   next  of    kin.      Indeed,  such   antecedent 
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wills,  framed  as  they  were  in  all  substantial  respects 
like  the  one  contested,  except  that  the  latter  is  less 
stringent  in  its  provisions,  and  bequeathed  larger  sums 
to  the  aggrieved  next  of  kin,  seem  to  establish  satis- 
factorily that  the  instruments  contested  express  the 
long-entertained  testamentary  purpose  of  the  dece- 
dent, formed  when  he  was  of  imquestioned  sound 
mind,  and  in  the  enjoyment  of  his  full  mental  vigor. 

This  evidence,  unlike  the  oral  declarations,  which 
may  have  been  imperfectly  heard  or  apprehended,  or 
possibly  materially  modified  by  the  lapsie  of  the 
memory  of  the  witness,  is  clear  and  certain,  because 
deliberately  and  with  due  legal  formality  recorded  and 
preserved. 

In  this  connection,  it  is  worthy  of  note  that  through- 
out this  proceeding  the  contestant  has  sought  to 
establish  as  a  fact,  that  the  decedent  for  many  years 
entertained  a  contemptuous  opinion  of  the  capacity  of 
his  son  William  H.,  and  that  after  he  was  placed  in  a 
responsible  official  position  in  the  railroad  corporations 
mentioned,  he  never  sought  or  respected  his  opinion 
upon  important  business  matters.  And  yet  it  is 
claimed  that  William  H.  was  able  to  overmaster  and 
dominate  the  will  and  purposes  of  the  decedent  in  the 
important  act  of  his  life  —  the  disposition  of  his 
colossal  fortune. 

The  next  and  final  branch  of  this  question  to  be 
considered,  is  the  alleged  fraudulent  conspiracy  to 
defraud,  the  decedent  into  making  his  will  as  he  did, 
by  means  of  false  representations  respecting  commu- 
nications from  the  spirit  of  his  deceased  wife,  advising 
that  he  should  make  his  son  William  H.  his  successor, 
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and  give  all  his  property  to  him,  as  testified  to  by 
Mrs.  Stoddard  and  Mrs.  Stone. 

The  discreditable  and  fraudulent  enterprises  in 
which  these  two  witnesses  claimed  to  have  been  en- 
gaged, their  manner  of  testifying,  their  disreputable 
» antecedents  and  associations,  together  with  the  in- 
trinsic improbability  of  their  story,  throw  discredit 
upon  their  testimony.  That  William  H.  Vanderbilt, 
imless  he  had  taken  leave  of  his  senses,  openly  in  a 
public  street,  or  park,  in  the  light  of  day,  entered 
into  so  risky  and  infamous  a  conspiracy,  with  utter 
strangers,  is  too  incredible  for  a  moment's  serious 
consideration. 

Yet  this  strange  story  is  flatly  contradicted  by 
William  H.  Vanderbilt,  is  discredited  by  the  terms 
of  the  will,  which  do  not  conform  in  several  particu- 
lars to  the  pretended  advice  of  the  spirit  of  the 
decedent's  deceased  wife,  but  gave  unmistakable  evi- 
dence of  the  well  considered  purpose  of  an  incarnate 
mind.  But  the  series  of  antecedent  wills  completely 
demolish  this  extraordinary  theory,  for  they  indis- 
putably show  that  the  will  was  framed  in  furtherance 
of  a  well  considered  plan  and  purpose,  matured  long 
before. 

In  passing  upon  the  credibility  of  these  witnesses, 
it  should  not  be  forgotten  that,  in  a  carefully  con- 
sidered opinion  written  in  the  early  part  of  this  pro- 
ceeding, it  was  held  that  evidence  of  the  decedent's 
belief  in  modern  spiritualism  was  not  admissible  as 
tending  to  show  his  mental  unsoundness,  unless  it 
should  appear  that  the  will  or  codicil  was  the  off- 
spring of  that  delusion ;   whereupon  the  contestant's 
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counsel  disclaimed  the  expectation  of  giving  any 
proof  showing  that  either  was  the  emanation  of  any 
each  belief. 

But  after  about  a  year's  prosecution  of  the  contest 
upon  that  assumption,  a  sudden  change  in  the  theory 
of  the  case  was  made,  and  this  extraordinary  testi- 
mony of  Mrs.  Stoddard  and  Mrs.  Stone  was  given  to 
challenge  the  credence  of  the  Court.  Such  testimony, 
coming  from  such  sources,  cannot  be  accepted  as  the 
basis  of  judicial  action  in  the  determination  of  the 
rights  of  property,  or  its  free  transmission. 

Having  reached  the  conclusion  that  this  testimony 
is  unworthy  of  credit,  it  follows  that  the  large  amount 
of  testimony  given  upon  the  subject  of  the  decedent's 
belief  in  modern  spiritualism  falls  out  of  the  case,  for 
the  reasons  stated  in  the  opinion  given  for  its  rejection 
in  the  first  instance. 

But  the  idea  that  such  witnesses  can  be,  and  have 
been,  procured  to  jeopardize  private  rights,  obstruct 
the  ways  of  justice,  and  endanger  its  due  administra- 
tion, is  well  calculated  to  create  grave  apprehensions ; 
and  I  should  fall  short  of  my  duty  if  I  should  neglect 
to  urge  upon  those  directly  interested  in  this  matter 
to  pursue  and  bring  the  offenders  to  merited  punish- 
ment, together  with  their  guilty  suborners^  for  it  is 
not  to  be  believed  that  a  mere  fondness  for  an  odious 
notoriety  was  sufficient  to  call  these  witnesses  from 
their  obscene  associations  unsolicited. 

There  is  no  other  evidence  of  undue  influence  exer- 
cised upon  the  mind  of  the  decedent  by  William  H. 
Vanderbilt  than  that  already  considered,  except  what 
is  completely  overcome  by  the  mental  soundness  of 
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the  testator,  his  characteristic  firmness  of  purpose,  his 
impatience  of  interference,  the  circumstances  of  the 
execution  of  the  will  as  testified  to  by  Judge  Eapallo, 
the  ignorance  of  William  H.  Vanderbilt  as  to  the 
provisions  of  the  instruments,  and,  above  all,  by  the 
concurrence  of  the  will  in  question  with  the  general 
scheme  of  his  antecedent  testamentary  instruments. 

The  influence  or  importunity  which  will  avoid  a 
will,  must  be  such  as  to  deprive  the  testator,  at  the 
time,  of  the  free  exercise  of  his  will,  whereby  the  in- 
strument becomes  the  will  of  another  mind  rather 
than  that  of  the  testator;  and  such  undue  influence 
must  have  been  exercised  in  respect  to  the  very  act, 
and  the  act  must  be  proved,  and  will  not  be  inferred 
from  opportunity  and  interest.  (Gardiner  v.  Gardiner, 
34  iV^.  Y.,  155;  Seguine  v.  Seguine,  4  Abb.  Ct.  App.y 
Dec,  191 ;  Kinne  v.  Johnson,  60  Barb.y  69 ;  Van  Hans- 
wyck  V.  Wiese,  44  Id.,  494 ;  Cudney  v.  Cudney,  above 
cited.) 

I  have  now  considered  in  order  all  the  substantial 
issues  involved  in  this  proceeding,  and  the  testimony 
bearing  upon  them,  and  I  entertain  no  doubt,  upon 
the  most  careful  consideration  of  the  evidence,  that 
the  instruments  contested  were  duly  executed  in 
conformity  with  the  requirements  of  the  statute  of 
this  State  by  the  decedent,  when  he  was  of  sound  and 
disposing  mind,  without  the  exercise  of  any  undue 
influence  or  fraud  upon  his  mind  and  will. 

It  would  be  an  unworthy  affectation  to  pretend  that, 
in  the  opinion  of  the  Court,  there  existed  even  prima 
facie  cause  for  the  revocation  of  the  probate  of  the 
instrument  when  the  contestant  rested.    It  is  true  that 
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some  testimony  had  been  given  tending  to  show 
enfeeblement  of  mind,  and  a  different  testamentary 
purpose,  and  of  an  executed  conspiracy  to  defraud  the 
decedent  respecting  the  terms  of  his  will.  But,  in 
addition  to  the  clear  testimony  of  the  subscribing 
witnesses  as  to  the  decedent's  mental  soundness  when 
the  instruments  were  executed,  there  was  then 
abundant  testimony  given  by  the  witnesses  called 
by  the  contestant — Drs.  Linsley,  Elliot  and  Boden- 
hamer,  and  Rev.  Dr.  Deems  and  Mr.  Worcester — 
showing  his  unimpaired  mental  condition  down  to  a 
very  short  time  before  his  death.  There  was  also 
proof  of  the  testamentary  purposes  and  reasons  given 
therefor,  in  harmony  with  the  terms  of  the  will,  but 
no  such  testimony  was  necessary  in  the  absence  of 
substantial  proof  of  undue  influence.  There  was  also 
some  testimony  tending  to  show  a  fraudulent  conspir- 
acy ;  but  the  alleged  guilty  complicity  of  the  witnesses, 
and  the  unreasonableness  of  the  storv,  and  the  charac- 
ter  of  their  antecedents,  all  render  it  unworthy  of 
belief,  in  the  absence  of  corroboration,  and  when 
contradicted  by  the  terms  of  the  will  itself,  showing  a 
well-defined  purpose  in  carrying  into  it  the  decedent's 
prejudices  of  many  years  against  his  son  Cornelius, 
and  enforcing  his  expressed  opinion  that  women  were 
not  fitted  to  have  large  sums  of  money — a  will 
characterized  by  a  well-defined  plan  and  purpose, 
intelligently  expressed  and  logically  adapting  the 
appropriate  means  to  the  end  proposed  —  that  testi- 
mony became  impossible  of  belief. 

The  result  of  this  proceeding  in  its  utter  failure  to 
justify  the   aspersions  upon   the   character  of    Mrs. 
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Vanderbilt,  shadowed  forth  in  the  'opening  of  con- 
testant's counsel,  and  offered  to  be  proven  in  the 
progress  of  the  case,  should  be  a  lesson  to  those  who 
are  prone  to  assail  private  character  and  revel  in 
promiscuous  defamation  cts  a  means  of  intimidating 
parties  and  coercing  compromises.  The  tardy  apology, 
after  the  most  diligent  and  persistent  effort  to  secure 
witnesses  capable  of  testifying  to  the  charges,  while 
praiseworthy  in  itself,  affords  but  a  sorry  and  meagre 
amend  for  the  endurance  by  a  delicate,  sensitive, 
cultivated  woman,  for  two  years,  of  a  baseless  slander 
of  her  private  character.  It  is  an  occasion  of  no 
regret,  but  of  gratification,  that  so  much  of  prurient 
and  defamatory  matter  has  been  kept  out  of  this  case, 
consistently  with  the  rights  of  all  the  parties  engaged 
in  this  unseemly  revelation  of  family  secrets. 

It  may  well  be  doubted  whether,  in  the  best  and 
most  exemplary  families,  there  do  not  things  occur 
which  a  reverent  regard  for  the  secrecy,  the  modesty 
and  sacred  character  of  domestic  life  would  preserve 
from  the  public  gaze.  But  when  such  revelations  are 
sought  to  be  made  in  violation  of  the  obligations  of 
filial  and  fraternal  duty,  it  behooves  courts  to  confine 
such  disclosures  to  the  narrowest  practicable  limits 
consistent  with  the  legal  rights  of  the  litigants. 

It  will  not  be  easy  for  the  public  to  discriminate 
between  the  testimony  received  and  the  facts  proven 
in  this  proceeding,  and  the  numerous  charges  made 
in  the  opening  of  the  counsel,  and  the  more  numerous 
offers  of  testimony  which  have  been  rejected,  and 
hence  there  seems  to  be  a  propriety  in  calling  atten- 
tion  to   that  discrimination   which  will  relieve   the 
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memory  of  the  decedent,  and  some  of  the  persons 
connected  with  this  extraordinary  litigation,  from, 
imputations  of  social,  domestic  and  business  delin- 
quencies ;  for  the  offer  of  testimony  falls  far  short  of 
a  reasonable  presumption  that  the  facts  alleged  exist. 

When  the  passions  which  have  been  excited  by  this 
protracted  and  acrimonious  controversy  shall  have 
subsided,  and  a  kindlier  spirit  pervades  the  minds  and 
hearts  of  those  who  initiated  this  proceeding,  arid  they 
reverently  turn  to  the  record  their  father  has  made 
upon  the  business  annals  of  his  time,  and  perchance 
cast  their  eyes  over  the  record  of  this  proceeding, 
they  will  rejoice  that  it  is  preserved  so  clean,  in  spite 
of  all  their  efforts  to  tarnish  it. 

I  am  of  the  opinion  that  the  probate  of  the  will  and 
codicil  should  in  all  things  be  confirmed. 

Let  a  form  of  decision  or  decree  be  presented  for 
settlement  and  signature,  on  two  days'  notice. 
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MoKROB  CotTNTT.— HON.  W.  DEAN  SHUAKT,  Sttrbooatb,— 

January,  1878. 

Proctor  v.  Clarke. 

In  the  matter  of  the  probate  of  the  will  of  Mary  C. 

Proctor,  deceased. 

Under  the  provipion  of  the  New  York  Statute  prescribing  the  requisites  for 
the  due  execution  and  publication  of  a  will  (2  R*  /S.,  63,  §  40),  the  exe- 
cution of  a  codicil  made  by  a  testatrix  after  her  marriai;e,  and  declared 
by  her  to  be  a  codicil  merely  to  a  will  duly  published  and  executed 
before  her  marrii^e.  does  not  Talidate  the  will. 

The  codicil  being  declared  to  be  such  only,  and  not  published  as  a  will, 
cannot  be  admitted  to  probate  as  a  will. 

The  testatrix,  being  unmarried,  made  and  executed 
her  will  in  due  form,  August  25th,  1873.  On  July 
12th,  1875,  she  executed  a  codicil  to  the  same.  Octo- 
ber 19th,  1876,  she  married.  December  17th,  1876, 
she  executed  another  codicil,  and  on  the  Ist  day  of 
October,  1877,  died,  leaving  her  surviving  as  her  only 
heir-at-law  and  next-of-kin  Warren  R.  Clarke,  lier 
brother,  and  Truman  A.  Proctor,  her  husband. 

The  probate  of  the  will  was  contested  on  the  groimds 
that  it  was  not  the  will  of  the  deceased ;  that  it  was 
not  executed  according  to  the  formalities  required  by 
law;  that  the  testatrix  was  incompetent  to  make  a 
will  and  was  unduly  influenced,  and  that  it  was  revoked 
by  her  marriage  and  never  re-executed. 

The  other  facts  appear  in  the  opinion. 

T.  A.  WnnTLESKT,  Theo.  Bacon  and  H.  R.  Selden /or  proponent 

J.  C.  CocHRA.ins  and  A.  G.  Wheeler  for  TT.  B.  Clarke,  amtestairU; 
and  AxLBK  Bbob.  for  T,  A,  Proctor,  contestanL 
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The  Surrogate. — It  is  plain  from  the -evidence  that 
the  will  of  August  25th,  1S73,  was  duly  executed  at  the 
time  it  bears  date ;  that  the  testatrix  was  competent 
in  all  respects  to  make  a  will;  that  the  property 
amounted  to  about  $150,000,  and  came  to  her  from 
the  estate  of  her  father,  George  H.  Clarke,  and  is 
mostly  disposed  of  for  charities,  largely  of  an  indefinite 
character.  Nothing  is  given  to  the  children  of  her 
husband  or  of  her  brother,  although  before  her  death 
she  expressed  her  intention  to  give  to  both.  And, 
although  the  will  is  in  the  handwriting  of  George  R. 
Clarke,  and  he  was  present  and  superintended  the  ex- 
ecution of  the  will,  I  am  unable  to  find  that  any  undue 
influence  was  exercised  over  her.  Our  courts  appear 
to  hold  of  late  that  nothing  short  of  actual  coercion  or 
fraud  is  undue  influence.  Hazard  v,  Hefford,  (2  Hun.y 
445.) 

Influence  arising  from  gratitude,  affection  or  esteem 
is  not  undue  influence.  Gardiner  v.  Gardiner,  (34 
N.  r.,  155.) 

On  the  19th  of  October,  1876,  the  deceased  was 
married  to  Dr.  T.  A.  Proctor.  The  marriage  revoked 
the  will.  It  became  a  nullity  and  was  as  if  it  had 
never  been  executed,  Lathrop  r.  Dunlop,  (4  Hun., 
213.) 

The  question  now  is,  was  this  will  subsequently  re- 
vived by  the  execution  of  the  codicil  of  December  7th, 
1876  ?  There  is  no  pretense  that  the  codicil  was  not 
executed  with  all  the  formalities  required  by  law  to 
establish  it  as  a  codicil^  but  does  its  execution  as  a 
codicil  amount  to  a  re-execution  or  a  new  execution  of 
the  will?     This  presents  a  new  and  very  important 
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question  —  one  nowhere  decided  under  our  statute  of 
wills.  Under  our  statute,  four  things  are  necessary  to 
the  formal  execution  of  a  will,  viz. : 

First. — A  subscription  by  the  testator  at  the  end  of 
the  will. 

Second.  —  The  making  of  such  subscription  in  the 
presence  of.  each  of  the  attesting  witnesses,  or  an  ac- 
knowledgment of  the  making  of  the  same,  to  them. 

Third. — A  declaration  by  the  testator,  at  the  time 
of  making  or  acknowledging  the  subscription,  that  the 
instrument  so  subscribed  is  his  last  will  and  testament. 
And, 

Fourth. — Two  attesting  witnesses,  who  shall  sign 
at  the  end  of  the  will  at  the  request  of  the  testator. 
(2  R.  S.,  63,  §  40.) 

If  any  one  of  these  be  omitted,  the  will  is  not  prop- 
erly executed,  and  cannot  be  admitted  to  probate. 
Upon  the  formal  execution  of  the  will,  August  25th, 
1873,  these  were  all  complied  with. 

The  marriage,  October  19th,  1876,  worked  a  com- 
plete revocation,  and  the  condition  of  the  instrument 
purporting  to  be  her  will  was  as  if  it  had  never  been 
executed — as  if  the  formalities  required  by  statute 
had  never  been  complied  with.  Mrs.  Proctor  then  had 
no  will  whatever.  Had  she  died  at  that  time  she  would 
have  died  intestate.  To  re-establish  the  instrument  of 
August  2oth,  1873,  as  a  will,  there  must  be  a  re-exe- 
cution or  a  new  execution  of  it.  The  same  formalities 
must  be  complied  with  as  in  the  first  instance.  In  the 
execution  of  the  codicil  of  December  7th,  1876,  these 
formalities  were  all  complied  with  except  the  third, 
which  requires  the  declaration  by  the  testator  that  it 
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is  his  last  will  and  testament.  Instead  of  this,  it  was 
declared  to  be  a  ^*'  codicil  to  her  last  will  and  testament 
and  a  reaffirmation  of  the  latter.^'  Had  this  declara- 
tion then  been  that  the  instrument  was  her  last  will 
and  testament^  instead  of  a  codicil^  I  should  have  no 
hesitancy  in  admitting  it  to  probate  as  her  will.  But 
declaring  it  to  be  a  codicil  is  not  declaring  it  to  be  a 
%oill.     The  terms  are  not  synonymous. 

Although  our  statute  (2  R.  S.y  68,  §  11),  provides 
that  the  term  will  shall  include  codicils,  as  well  as 
wills,  it  does  not  follow  that  the  term  codicil  includes 
wills.  A  codicil  is  defined  to  be  "  some  addition  to  or 
qualification  of  a  last  will  and  testament."  (Bouvier's 
Law  Dictionary,  vol.  1,  p.  285.) 

In  the  case  of  Lewis  v.  Lewis  (11  iV".  T.y  220),  the 
testator  declared  the  instrument  to  be  his  "  free  will 
and  deed,"  and  the  court  held  that  it  was  not  a  suffi- 
cient declaration  that  the  instrument  was  his  will.  It 
was  not  a  compliance  with  the  statute;  and  the  will 
was  not  admitted  to  probate.  The  statute  in  its  terms 
is  plain  and  unambiguous,  and  in  such  a  case,  as 
Church,  C.  J.,  says,  in  The  People  v.  Jones,  (63  iV.  T.y 
309),  "  There  is  no  occasion  for  construction ;  the  lan- 
guage must  have  its  effect."  The  Chancellor,  in  an 
elaborate  opinion,  in  the  case  of  Brinckerhoof  r.  Rem- 
sen  (8  Paige,  488),  points  out  the  difference  between 
our  former  statute  of  wills  and  the  present  one,  and 
shows  the  necessity  of  the  publication  of  the  instru- 
ment by  declaring  it  to  be  the  last  will  and  testament 
of  the  testator. 

It  is  claimed  by  the  proponents  that  the  exact  ques- 
tion involved  in  the  present  case  has  been  repeatedly 
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before  the  English  courts  since  1837.  The  case  of 
Allen  V.  Maddock  (11  Moore  P.  (7.,  427),  is  cited.  In 
that  case,  a  codicil  referring  to  a  paper  informally  ex- 
ecuted as  a  will,  and  calling  such  paper  a  will  and  itself 
a  codicil  thereto,  was  held  to  establish  and  give  effect 
to  the  whole  as  a  will ;  and  Sir  T.  Pemberton  Leigh, 
who  writes  the  opinion,  refers  (at  page  445)  to  the 
fact  that,  in  numerous  cases  to  be  found  on  the  subject, 
republication  of  a  will  by  a  codicil  duly  executed  is  in 
effect  equivalent  to  a  re-execution  of  the  former  in- 
strument. 

And  in  Neate  v.  Pickard,  decided  in  England  in 
1843,  it  was  expressly  held  that  a  will  revoked  by 
marriage  under  the  statute  is  revived  by  a  codicil 
made  after  marriage. 

In  Beall  v.  Cunningham  (3  B.  Monroe  [iTy.],  390), 
decided  in  1843,  Ewing,  C.  J.,  in  delivering  the  opinion 
of  the  court,  says :  ''  A  codicil  is  part  of  the  will  to 
which  it  is  attached  or  refers,  and  both  must  be  taken 
and  construed  together  as  one  instrument.  The  codi- 
cil recognizes  the  existence  of  the  original,  changing 
it  in  part  and  affirming  it  in  those  parts  in  which  it  is 
not  altered ;  and  hence  it  has  been  well  established 
that  a  codicil  executed  with  the  solemnities  required 
by  the  statute  for  passing  lands  is  a  republication  of  a 
will,  and  both  taken  together  make  but  one  will,  and 
that  such  republication  will  have  the  effect  to  pass 
lands  acquired  after  the  date  of  the  will,  but  before  the 
date  of  the  codicil,  or  to  revive  and  give  force  and 
operation  to  a  revoked  will."  (Citing  Roberts  on  Wills^ 
357  ;  Powell  on  Devises^  610,  620 ;  Williams  on  £Jxrs., 
29 
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103 ;  3  Harrison  Digest^  2,186,  title  Wills,  and  cases 
referred  to  in  these  elementary  writers.) 

But  the  statutes  of  wills  under  which  all  these  cases 
were  decided  differ  from  our  statutes,  and  do  not  re- 
quire a  declaration  by  the  testator  that  the  instrument 
is  his  last  will  and  testament,  and  the  execution  of  a 
codicil  is  exactly  the  same  in  all  the  formalities  re- 
quired by  law  as  the  execution  of  a  will. 

In  Allen  w.  Maddock  {above)^  the  codicil  was  exe- 
cuted  as  a  will.  So  of  all  the  other  cases  holding  that 
a  revoked  will  may  be  republished  or  revived  by  a 
codicil  duly  executed. 

The  codicil  in  the  case  at  bar  was  not  executed  as  a 
will,  and  it  could  not,  therefore,  be  itself  admitted  to 
probate  as  a  will,  and  could  not  validate  another  in- 
strument which  also  was  not  then  a  will. 

I  must,  therefore,  refuse  to  admit  the  alleged  will  to 
probate,  and  decide  that  the  deceased  died  intestate. 


-«*•»» 


Wkstchesteb  County.— HON.  OWEN  T.  COFFIN,  Subrooatb. 

February,  1879. 

Harris  v.  Meyer. 

In  the  matter  of  the  estate  of  Henry  J.   Meyer, 

deceased. 

Under  the  provision  of  the  Revised  Statutes  authorizing  the  Surrogate  to 
give  preference,  in  the  distribution  of  the  funds  of  an  estate,  to  rents 
due  or  accruing  upon  leases  held  by  the  testator  or  intestate  (2  R.  S.y 
87,  §  80),  it  is  a  condition  to  the  exercise  of  this  power  that  facts  be 
laic^  before  him  showing  explicitly  that  a  benefit  will  thereby  accrue  to 
the  estate,  and  a  general  allegation  to  this  effect  will  not  suffice. 

Where  the  testator  died  holding  leases  upon  which  arrears  of  rent  were  due, 
and  there  were  also  certain  sums  due  him  for  storage  of  goods  on  the 
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property  leased,— iTrfef.  that  these  sums  were  assets  in  the  hands  of  the 
executors,  and  must  be  distributed  according  to  the  statutory  provision 
(2  R.  £.,  87,  §  27),  and  that  the  Surrogate  had  no  jurisdiction  to  direct 
their  application  to  liquidate  the  arrears  of  rent  as  a  preference  over 
ordinary  debts  due  from  the  estate,  in  the  absence  of  clear  proof  that 
the  interests  of  the  estate  demanded  such  action. 

Heldf  also,  that  if  the  accrued  profits  were  not  assets,  but  were  to  be  taken 
to  belong  to  the  landlord  as  rents,  then  the  Surrogate  would  have  no 
jurisdiction  to  direct  their  disposition. 

Surrogates  derive  their  authority  from  the  express  terms  of  the  statute  and 
take  no  power  by  implication. 

An  application  having  been  made  by  the  executors 
for  a  final  accounting,  Catharine  M.  Harris  presented 
a  petition  showing  that,  in  May,  1875,  the  testator 
leased  from  the  rector,  church  wardens  and  vestrymen 
of  Trinity  Church,  in  New  York,  certain  premises, 
known  as  Nos.  437,  439  and  441  Greenwich  street,  for 
the  term  of  twelve  years,  with  renewals,  at  the  yearly 
rent  of  $2,400,  payable  semi-annually ;  that  in  Octo- 
ber, 1877,  the  testator  gave  to  her  a  bond,  accompanied 
by  a  mortgage  on  said  premises,  to  secure  the  payment 
of  the  sum  of  $15,000;  that  the  buildings  on  the 
premises  were  occupied  by  the  testator  as  bonded 
warehouses,  in  which  he  stored  large  quantities  of 
goods  for  pay ;  that  the  testator  died  on  the  4th  day 
of  November,  1877,  at  which  time  a  large  sum  of 
money  was  due  for  storage,  at  least  equal  to  the 
amount  of  rent  due  at  the  testator's  death ;  that  the 
executors  of  the  testator  entered  into  possession  of 
said  premises  and  collected  the  amounts  so  due  for 
such  storage,  which  they  have  neglected  and  re- 
fused to  apply  toward  the  payment  of  the  ground  rent; 
that  the  rector,  etc.,  of  Trinity  Church  threaten  to 
re-enter  by  reason  of  the  non-paymtent  of  said  rent,  and 
thus  terminate  the  lease,  to  the  injury  of  the  petitioner 
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to  the  extent  of  the  amount  of  her  said  hond  and 
mortgage  ;  that  the  lease  is  a  valuable  one,  and  if  the 
sum  so  collected  were  paid  to  the  landlord,  would  be 
worth  many  thousands  of  dollars,  and  would  be  pre- 
served to  the  estate  of  said  Meyer  and  to  the  benefit 
thereof.  On  this  state  of  facts  a  prayer  was  based, 
asking  for  an  order  directing  the  executors  to  show 
cause  whj'  they  should  not  be  required  to  pay  the 
ground  rent,  "  which  has  been  produced  by  and  from 
the  use  and  occupation  of  said  premises  prior  to  No- 
vember 1, 1878,  and  which  has  been  collected  by  them 
from  said  premises,  and  to  preserve  said  lease  and  its 
renewals,  for  the  benefit  and  preservation  of  said 
estate  and  to  protect  the  lien  of  your  petitioner 
thereon." 

The  executors  filed  an  affidavit  in  reply  to  the  peti- 
tion, in  which  it  was  alleged  that  the  testator  also 
occupied  as  bonded  warehouses,  in  addition  to  those 
specified  in  the  petition  and  adjoining  thereto,  Nos. 
39,  41,  43  and  45  Vestry  street;  that  the  earnings  at 
the  different  buildings  were  unequal  in  amounts;  that 
the  accounts  thereof  were  kept  together,  and  that  it 
was  impossible  to  separate  them  so  as  to  show  the 
several  amounts  realized  at  the  stores  on  Greenwich 
street  and  those  on  Vestry  street,  but  asserted  that 
the  earnings  at  the  former  were  much  less  than  at  the 
latter. 

It  was  agreed  that  the  estate  was  largely  insolvent. 

R.  D.  Habbis,  fw  the  petUiimer. 

It  was  the  duty  of  the  executors  to  assume  control 
o|  the  premises  and  to  receive  the  profits  thereof. 
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(Miller  v.  Knox,  48  iV.  T.,  232,  237.)  Having  received 
the  profits  of  the  premises,  it  was  the  duty  of  the  exec- 
utors to  pay  the  amount,  to  the  extent  of  the  rent,  to 
the  landlord,  and  they  are  personally  liable  therefor. 
(Miller  v.  Knox,  above;  Remnant  v.  Bremridge,  8 
Taunty  191 ;  Rubery  v.  Stevens,  4  5.  <fe  Ad.,  241 ; 
Tremeere  v.  Morison,  1  Bing.y  JV^.  (7.,  89.)  Nothing  is 
assets  in  the  hands  of  the  executors  except  the  profits 
above  the  rents.    (Hargreave's  case,  5  Coke,  31,  6.) 

The  Revised  Statutes  give  power  to  the  Surrogate 
"  to  direct  and  control  the  conduct  of  executors  and 
administrators."  (Dayton's  Surr.,  25;  Bliss  v.  Shel- 
don, 7  Barb,,  152;  Seaman  v.  Duryea,  10  id.,  523); 
and  he  has  equity  jurisdiction.  (Kirby  v.  Carpenter, 
7  Barb.,  373.)  If  the  fund  be  assets,  then  the  Surro- 
gate has  jurisdiction,  and  must  direct  that  it  be  applied 
to  the  person  entitled  to  it.  If  it  be  not  assets,  then  it 
should  be  taken  from  the  account  of  the  executors, 
and  they  should  apply  it  to  the  rent. 

A.  B.  Tappew,  for  the  executors. 

The  profits  of  the  storage  business  is  not  rent  or  in- 
come, in  any  sense.  The  goods  made  in  a  factory  and 
found  there  at  the  death  of  the  manufacturer  cannot 
be  seized  on  any  similar  claim,  on  the  ground  that 
they  are  the  profits  or  income  of  the  factory.  If  the 
petitioner  is  right,  then  the  money  left  by  the  testator 
in  bank,  which  was  the  proceeds  of  storage  bills,  can 
be  kept  from  the  general  creditors  and  disposed  of  as 
income.  The  Revised  Statutes  expressly  declare  that 
rent  accrued  before  death  shall  be  personal  estate,  and 
further,  that  debts   and   accounts  due  the  deceased 
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Bhall  be  deemed  assets  and  be  included  in  the   in- 
ventory. 

L.  A.  GouiiDy/or  the  Penrkyn  Slate  Company,  a  creditor, 

"  Rent"  is  usually  a  sum  of  money,  but  may  consist 
of  services  or  products  of  the  soil,  paid  for  the  use  of 
land  and  its  appendages.  (2  BL  Com.y  41 ;  1  Sil" 
Hard  on  Real  Prop.j  227.)  "  Profits,'*  when  applied  to 
realty,  refers  to  and  consists  of  the  products  of  the 
soil,  whether  in  the  form  of  coal,  metals,  emblements 
or  rents  received  for  the  same.  (1  WcLshh.  on  Real 
Prop.^  384;  2  BL  Com.,  41.)  The  realty  was  but  an 
incident  to  the  business. 

All  the  cases  agree,  that  if  rents  collected  after  de- 
cedent's death  are  to  be  set  aside  as  a  preferred  fund, 
it  must  be  done  under  2  R.  S.,  p.  87,  §  30.  There  is 
no  statute,  nor  any  case  reported,  directing  or  author- 
izing the  Surrogate  to  set  aside  as  a  preferred  fund  the 
rents  and  profits  received  by  decedent  prior  to  his 
death  or  collected,  by  his  executors. 

The  Surrogate.  —  It  seems  to  me  clear  that  the 
fund  in  question  is  assets,  to  be  distributed  and  dis- 
posed of  as  provided  by  law.  Section  27,  2  R.  S.,  87, 
directs  the  executor  or  administrator  to  pay:  1st, 
debts  entitled  to  a  preference  under  the  laws  of  the 
United  States;  2d,  taxes  assessed  before  death;  3d, 
judgments  and  decrees  against  the  deceased  according 
to  priority ;  and,  4th,  all  other  debts.  Section  30 
authorizes  the  Surrogate  to  give  preference  to  rents 
due  or  accruing  upon  leases  held  by  the  testator  or 
intestate  at  the  time  of  his  death  over  debts  of  the 
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fourth  class,  whenever  it  shall  be  made  to  appear  to  his 
satisfaction  that  such  preference  will  benefit  the  estate. 
The  condition  of  this  exercise  of  discretion  on  the  part 
of  the  Surrogate  is,  that  it  shall  be  made  to  appear  to 
his  satisfaction  that  it  shall  be  for  the  benefit  of  the 
estate.  If  he  decide  against  granting  the  preference, 
then  the  landlord  will  stand  in  precisely  the  condition 
of  any  other  creditor. 

I  understand  the  rents  accrued  since  the  death  of 
decedent  have  been  paid,  and  that  the  question  here, 
therefore,  concerns  only  those  which  were  due  at  the 
time  of  his  death.  If  the  petitioner  seeks  relief  under 
section  30,  the  statement  of  facts  to  show  what  benefit 
will  enure  to  the  estate  by  reason  of  the  granting  thereof 
is  entirely  insufficient.  The  mere  allegation  that  the 
payment  of  the  rent  by  the  executors  would  be  worth 
thousands  of  dollars  to  it,  is  but  another  way  of  saying 
it  would  be  to  the  benefit  of  the  estate.  Facts  should 
have  been  stated  in  detail,  showing  how  the  benefit 
would  result.  As  I  fail  to  discover,  from  the  papers 
before  me,  any  benefit  to  be  derived  to  the  estate  from 
the  payment  of  the  rent,  my  duty  is  not  to  give  the 
preference.  Here,  I  think,  my  power  in  the  matter 
ends. 

It  is  insisted,  however,  that  this  court  possesses 
equitable  powers,  and  by  invoking  them  the  relief 
sought  may  be  granted ;  and  a  dictum  of  Brown,  J.,  in 
Seaman  v.  Duryea  (10  Barh.y  523),  is  referred  to,  and 
Kirby  v.  Carpenter  (7  Barh.y  373),  and  other  authori- 
ties are  cited  to  sustain  this  view.  I  had  occasion  to 
follow  those  cases  in  that  respect  in  Timpson's  Estate, 
(15  Abh,  Pr.  N.  S.y  230),  and   in  other  instances; 
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but  this  court  can  only  exercise  these  powers  within 
the  scope  of  its  statutory  jurisdiction.  This  was  done 
in  the  case  of  Kirby  v.  Carpenter  (above),  where  the 
Surrogate  had  jurisdiction  to  distribute  the  proceeds  of 
real  and  personal  estate  among  creditors  and  nextrof- 
kin  by  statute ;  and  this  involved  the  doing  of  it  ac- 
cording to  their  legal  and  equitable  rights.  So,  if  this 
fund  be  assets,  I  must  proceed  to  distribute  it  as  the 
legal  and  equitable  rights  of  the  parties  may  appear, 
having  regard,  nevertheless,  to  the  mode  of  distribu- 
tion pointed  out  by  the  statute.  In  short,  the  equi- 
table power  must,  to  permit  its  exercise,  be  one  fairly 
and  reasonably  inferred  from  the  general  language  of 
the  statute,  or  necessary  to  accomplish  iis  object.  If 
it  be  not  assets,  then  this  court  can  exercise  no  con- 
trol, legal  or  equitable,  over  it. 

The  power  given  "  to  direct  and  control  the  conduct 
of  the  executors  and  administrators"  (subd.  3,  §  1,  2 
B.  S.y  220),  will  not  warrant  a  Surrogate  to  make 
arbitrary  orders  regulating  and  controlling  their  con- 
duct, with  or  without  application,  unless  it  be  in  the 
cases  specially  pointed  out  in  the  statutes.  This  section 
expressly  declares  that  the  above  power  "  shall  be  ex- 
ercised in  the  cases  and  in  the  manner  prescribed  in 
statutes  of  this  state."  Surrogates  take  no  power  by 
implication. 

If  this  court  could  exercise  the  general  jurisdiction 
possessed  by  the  Supreme  Court,  I  am  inclined  to  think 
the  prayer  of  the  petition  could  not  be  granted.  But, 
lacking  such  power,  it  is  needless  to  attempt  to  adduce 
any  rule  of  law  from  the  cases  cited  by  the  learned 
counsel,  and  would  be,  perhaps,  justly  regarded  as,  at 
least,  improper. 


i 
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The  claim  of  the  petitioner,  that  the  profits  of  the 
warehousing  business  are  rents  belonging  to  Trinity 
Church,  could  only  be  maintained  on  the  groimd  that 
they  are  not  assets.  It  strikes  me  that  if  the  execu- 
tors came  into  possession  of  government  bonds,  and 
caused  them  to  be  inventoried,  and  a  third  party  should 
claim  them  to  be  his,  the  case  would  be  parallel.  I 
have  no  power  to  try  such  a  question.  Marston  v. 
Paulding,  (10  FaigCy  40.) 

If,  therefore,  the  petitioner  deem  her  claim  a  just 
one,  she  must  invoke  the  power  of  some  tribunal  hav- 
ing a  general  common  law  jurisdiction. 

The  prayer  of  the  petition  is,  therefore,  denied. 


Westchester  County.— HON.  OWEN  T.  COFFIN,  Subbogatb. 

May,  1877. 

Matter  of  Fitch. 

In  the  matter  of  the  guardianship  of  Frank  Fitch, 

a  minor. 

Letters  of  guardianship  will  not  be  issued  to  a  foreign  guardian  of  a  non-resi- 
dent infant,  with  a  view  to  the  removal  of  the  latter' s  property  from  the 
state,  except  upon  the  application  of  such  foreign  guardian  himself, 
and  unless  it  appears  that  he  has  given  a  bond  in  the  state  of  his  ap- 
pointment, and  that  the  removal  of  the  ward's  property  out  of  this  state 
will  not  conflict  with  the  ward's  ownership. 

It  is  not  sufficient  in  such  a  case  that  a  foreign  guardian  had  entered  into 
a  mere  covenantf  with  sureties,  for  the  faitliful  performance  of  his  trust. 
He  must  have  given  a  bond. 

Application  made  by  the  father  of  the  minor  for 
the  appointment  of  A.  W.  Hamilton  as  guardian,  in 
order  to  enable  him  to  obtain  certain  property  of  the 
minor  within  this  county. 
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On  the  papers  submitted  it  appeared  that  the  minor 
was  a  resident  of  the  State  of  Kentucky,  by  the  proper 
court  of  which  state  A.  W.  Hamilton,  also  a  resident  of 
tliat  state,  was  appointed  his  guardian. 

The  Surrogate. — By  chap.  59  of  the  Laws  of  1870, 
as  amended  by  chap.  442  of  the  Laws  of  1875,  it  is 
provided  that  where  any  guardian  and  his  ward  are 
both  residents  of  any  other  state  or  territory,  and  the 
ward  is  entitled  to  property  in  this  state,  such  guar- 
dian, on  proving  to  the  Surrogate's  Court,  or  other 
court  of  competent  jurisdiction,  of  the  county  in  which 
such  property,  or  the  principal  part  thereof,  is  situated, 
a  full  and  complete  transcript  from  the  records  of  a 
court  of  competent  jurisdiction  in  the  state  or  territory 
in  which  he  and  his  ward  reside,  duly  exemplified  or 
authenticated,  showing  that  he  has  been  appointed 
guardian  of  such  ward,  and  that  he  has  given  a  bond 
and  security  in  the  state  or  territory  in  which  he  and 
his  ward  reside  in  double  the  value  of  the  property  of 
such  ward,  and  also  showing  to  such  court  that  a  re- 
moval of  the  property  will  not  conflict  with  the  ward's 
ownership  of  the  same,  the  transcript  may  be  re- 
corded and  the  guardian  receive  letters  of  adminis- 
tration of  the  estate  of  such  minor,  which  shall  entitle 
him  to  recover  and  receive  such  property  and  remove 
it  to  the  state  of  the  residence  of  himself  and  ward. 

Prior  to  these  statutes,  the  only  mode  by  which  a 
guardian  who,  with  his  ward,  were  non-residents  could 
obtain  property  in  this  state  which  belonged  to  the 
minor  was  by  an  application  to  the  Chancellor, — now, 
the  Supreme  Court —  as  I  had  occasion  to  remark  in  the 
Matter  of  Hosford  (2  Bed/,,  168). 
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Now,  however,  it  may  be  obtained  and  removed  from 
the  state  by  a  compliance  with  the  requirements  of  the 
act  referred  to  above. 

In  this  matter,  the  exemplified  records  of  the  Ken- 
tucky court,  produced  to  me  to  show  the  proper  appoint- 
ment of  the  guardian  in  that  state,  fail  to  prove  that 
the  guardian  gave  a  bond.  The  instrument  required 
to  be  given  there  to  secure  the  faithful  discharge  of 
the  duties  of  guardian  reads  substantially  as  follows : 
"Whereas  I,  A.  W.  Hamilton,  have  been  appointed 
guardian  of  Frank  Fitch,  a  minor  over  fourteen  years, 
Now,  we,  A.  W.  Hamilton,  guardian,  and  C.  D.  and  E. 
F.,  sureties,  do  hereby  covenant  that  said  A.  W.  Ham- 
ilton shall  well  and  faithfully  perform  his  duties  as 
such  guardian,  and  render  an  accoimt  of  his  proceed- 
ing to  the  proper  court,  when  thereunto  required,"  etc. 
No  penal  or  other  sum  is  named  and  no  seals  are 
affixed  to  the  instrument.  It  is  not  a  hondy  but  simply 
a  covena7it.  The  word  bond  has  with  us  a  definite 
legal  signification.  It  has  a  clause,  with  a  sum  fixed 
as  a  penalty,  binding  the  parties  to  pay  the  same,  con- 
ditioned, however,  that  the  payment  of  the  penalty 
may  be  avoided  by  the  performance  by  some  one  or 
more  of  the  parties  of  certain  acts. 

This  court  derives  all  its  powers,  in  a  case  like  the 
present,  from  the  act  in  question,  and  cannot  disregard 
or  enlarge  its  provisions. 

In  the  case  of  Homan  v.  Brinckerhoff  (1  Den.^  184), 
it  was  held  that  where  it  was  one  of  the  prerequisites 
to  the  issuing  of  an  attachment  by  a  justice  of  the 
peace  he  should  take  a  bond  from  the  party  applying 
for  it,  the  statute  was  not  complied  with  by  taking  a 


460         CASES  IN  THE  SURROGATES'  COURTS. 

KATTEB  OF  ^ITCH. 

covenant,  and  that  the  justice  acted  without  obtaining 
jurisdiction. 

The  statute  also  requires  that  it  mu^t  be  made 
to  appear  that  the  title  of  the  minor  to  the  property 
will  not  be  affected  by  its  removal  from  this  jurisdic- 
tion. Precisely  how  that  is  to  be  done  is  not  so  clear, 
but  probably  it  should  be  averred  in  a  proper  petition, 
presented  by  or  on  behalf  of  the  guardian.  The  papers 
submitted  do  not  in  any  way  attempt  to  show  this 
fact. 

Another  difl&culty  en<30untered  here  is  that  the  guar- 
dian himself  presents  no  application.  He  is  in  the 
State  of  Kentucky,  and  fails  to  forward,  as  he  might 
well  do,  a  verified  and  properly  authenticated  appli- 
cation. 

The  Legislature,  in  adopting  the  act  under  consider- 
ation, doubtless  supposed  that  every  state  and  territory 
required  a  guardian  to  give  a  bond,  and  it  escaped  its 
attention  that  some  of  them  exacted  a  simple  cove- 
nant. Otherwise,  the  law  would  probably  have  been 
so  framed  as  to  meet  the  exigency. 

While  I  regret  that  this  court  cannot  lawfully  grant 
the  application,  I  am  satisfied  that  the  Supreme  Court 
possesses  ample  power,  and  that,  therefore,  the  non- 
resident guardian  is  not  remediless. 

Application  refused. 
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Wkstchestkb  Cotthtt.— HON.  OWEN  T.  COFFIN,  Subrooatb. 

July,  1877. 

Marshall  v.  Hitchcock. 

In  the  matter  of  the  accounting  of  Stephen  S.  Mar- 
shall, administrator  of  the  estate  of  John 
Hitchcock,  deceased. 

It  is  no  answer  to  an  application  to  punish  an  administrator  for  contempt,, 
in  not  paying  a  distributive  share  to  one  of  t)ie  next-of-kin,  as  ordered 
by  the  Surrogate,  that  other  persons  claim  the  share  as  assignees  of  the 
distributee  named  in  the  order.  Unless  prevented  by  some  superior 
authority,  it  was  the  administrator's  duty  to  pay  the  money  to  the  dis- 
tributee named. 

In  a  proper  case,  though  no  fine  is  imposed  as  such,  the  Surrogate  may  in- 
demnify the  moving  party  for  his  costs  and  expenses  in  proceedings  to 
punish  for  contempt,  by  imposing  payment  of  a  reasonable  counsel  fee. 

This  was  a  proceeding  to  punish  an  administrator 
for  contempt  in  disobeying  a  decree  of  the  Surrogate, 
entered  nunc  pro  tunc  as  of  the  8th  of  October,  1873. 
The  decree  was  entered  upon  a  final  accounting,  and 
directed  Stephen  S.  Marshall,  the  administrator,  to  pay 
to  George  Hitchcock,  one  of  the  next-of-kin  of  the  intes- 
tate, $671.47.  Subsequently,  a  demand  was  properly 
made  on  the  administrator  for  the  amount  and  interest, 
which  was  not  paid.  An  attachment  was  thereupon 
issued  against  him,  on  which  he  was  brought  into 
court,  when  interrogatories  and  answers  thereto,  to- 
gether with  sundry  affidavits  in  the  matter,  were  filed. 
From  these  papers  it  appeared  that  the  demand  was 
made  and  that  the  administrator  did  not  comply  with 
it  by  paying. 

It  also  appeared  from  the  proofs  submitted  on  behalf 
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of  George  Hitchcock,  amongst  other  things,  that  the 
administrator  admitted  he  had  used  the  fund  and  could 
not  pay.  On  the  other  hand,  the  administrator  denied 
having  made  any  such  admissions,  and  claimed  to  have 
the  funds  in  his  hands. 

It  also  appeared  that  certain  persons,  claiming  to  be 
the  owners,  by  assignment  or  otherwise,  of  the  share 
so  directed  to  be  paid  to  George  Hitchcock,  had  made 
claim  of  payment  of  the  amount  to  themselves. 

H.  G.  Atwater,  for  nextrqf-4ein, 

W.  BouRKE  Cochran  and  S.  S.  Marsh  alt.  in  person,  for  admin" 
iatrator. 

The  Surrogate. — A  payment  made  to  an  assignee 
of  a  distributive  share,  where  the  decree  directs  pay- 
ment to  the  next-of-kin,  as  owner  of  the  share,  is  vir- 
tually paying  it  to  the  nextrof-kin.  The  effect  of  the 
assignment  is  the  appointment  of  the  assignee  to  re- 
ceive the  share.  Hence,  if  the  administrator  had  pro- 
duced to  me  an  assignment  of  the  share,  properly 
acknowledged  with  the  receipt  of  the  assignee,  I 
should  have  been  bound  to  regard  it  as  a  compliance 
with  the  direction  contained  in  the  decree  to  pay  the 
sum  to  George  Hitchcock.  This  would  be  a  simple 
solution  of  the  difficulty  springing  out  of  the  fact  that 
this  court  has  no  power,  as  determined  in  a  former 
phase  of  this  matter  (2  Medf.,  174),  to  decree  payment 
to  an  assignee  of  such  a  share.  In  reference  to  this 
matter,  as  it  is  now  presented  to  me,  it  appears  that  a 
demand  of  payment  of  George  Hitchcock's  share  was 
properly  made  upon  the  administrator.*     The  sum  de- 

Matter  of  Lane.    [Surk.  Ct.,  N.  Y.  Countt,  August,  1877.]    •Where 
a  decree  was  entered  and  served  requiring  tlie  administratrix  to  pay  costs 
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creed  to  be  paid  was  not  paid  and  the  administrator 
was  attached.  In  his  answers  made  to  the  interroga- 
tories, it  would  seem  that  his  reason  for  not  complying 
with  the  demand  was  that  other  parties  claimed  to  be 
entitled  to  receive  this  share,  and  that,  therefore,  he  is 
at  a  loss  to  know  to  whom  to  pay  it. 

As  the  law  will  not  permit  me  to  decree  pa3nnent  to 
an  assignee,  but  does  oblige  me  to  decree  the  payment 
of  the  distributive  share  to  the  next-of-kin,  the  admin- 
istrator would  have  been  protected  in  paying  precisely 
as  he  was  directed  to  do  by  the  decree.  The  law  is 
not  so  unreasonable  or  absurd  as  to  direct  the  perform- 
ance of  an  act  and  then  to  punish  the  party  for  obey- 
ing the  direction.  Hence,  if  the  administrator  had 
paid  George  Hitchcock,  I  cannot  think  he  could  be 
made  answerable  to  either  of  the  alleged  claimants. 
By  the  exercise  of  proper  vigilance  on  their  part,  he 
could  have  been  enjoined  by  a  court  of  competent 
authority  from  making  the  payment,  and  that  fact 
would  undoubtedly  have  purged  him  of  the  contempt 
with  which  he  is  charged. 

The  case  then,  briefly  stated,  is  this :  The  adminis- 
trator was  directed  to  pay  money  to  a  party  and  has 
not  complied,  nor  has  he  furnished  any  reason  which  I 
can  recognize  as  valid  for  not  obeying  the  order  of  the 
court.  True,  the  contempt  alleged  is  not  actual  disre- 
spect shown  to  the  court,  but  consists  in  the  neglect  or 

and  expenses  of  an  accounting,  and  ordering  her  as  guardian  (she  having 
been  removed  as  such  and  a  new  guardian  having  been  appointed)  tq 
pay  the  assets  in  her  hands  into  court  within  ten  days  after  service  of  the 
decree,  which  payments  she  had  failed  to  make  as  ordered,  Held  that  an 
attachment  should  not  issue,  though  applied  for  after  the  ten  days  had  ex- 
pired, without  proof  of  a  demand  of,  and  refusal  to  pay  over,  the  moueyi. 
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refusal  to  make  the  payment  required  by  the  decree, 
and  the  proceeding  is,  therefore,  as  for  a  contempt  to 
enforce  a  civil  remedy.  The  administrator  claims  to 
have  the  moneys  which  he  is  directed  to  pay,  in  his 
hands,  and  the  only  excuse  which  he  furnishes  for  not 
paying  is  that  there  are  two  rival  claimants  of  t;he 
fund  other  than  George  Hitchcock,  the  controversy 
between  whom  he  is  unable  safely  to  determine.  As  I 
have  endeavored  to  show,  this  furnishes  no  suflScient 
excuse.  Unless  prevented  by  some  superior  authority, 
his  duty  is  to  obey  the  order  of  this  court. 

In  the  affidavit  presented,  it  would  seem  that  the 
administrator  contemplates  filing  a  bill  of  interpleader, 
with  a  view  to  the  settlement  of  the  conflicting  claims 
of  the  alleged  assignees  as  between  themselves.  Should 
he  take  that  step,  any  further  action  on  the  part  of 
this  court  would  be  suspended.  Unless,  however,  that 
be  done,  I  do  not  see  how  I  can  escape  the  discharge 
of  my  duty,  however  unpleasant  it  may  be,  by  com- 
mitting him,  as  required  by  law. 

I  do  not  think  this  case  comes  within  the  provisions 
of  2  Rev.  Stat.,  538,  §  21,  as  no  "  actual  loss  or  injury  " 
has  been  produced  such  as  is  contemplated  by  that 
section.  The  administrator  claims  to  have  the  fund 
in  his  hands,  and  no  actual  loss  as  yet  appears. 

The  cases  of  The  People  v.  Spalding  (2  Paige,  326), 
and  Lansing  v.  Easton  (7  i&.,  364),  to  which  I  am  re- 
ferred as  authoritiea  warranting  the  imposition  of  a 
fine  by  me  to  the  extent  of  the  amount  due  as  fixed  by 
the  decree,  with  interest,  are  not  applicable.  In  each  of 
those  cases  an  ^'  actual  loss  or  injury  "  was  shown.  The 
proceedings  here,  however,  is  under  §  20,  by  virtue  of 
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which  this  court  has  power  to  impose  a  fine  or  imprison, 
or  both.  The  amount  of  the  fine  is  limited  by  §  22  to 
two  hundred  and  fifty  dollars  over  and  above  the  costs 
and  expenses  of  the  proceedings.  In  a  case  of  this 
kind  no  fine  should  be  imposed  as  such,  but  it  is  proper 
to  indemnify  the  party  moving  in  this  matter  for  his 
costs  and  expenses.  On  the  evidence  furnished  I  do 
not  consider  a  counsel  fee  of  $100  unreasonable,  which 
may  properly  be  allowed  according  to  the  case  of 
Davis  V.  Sturtevant  (4  DueVy  148.) 

A  precept  issued  accordingly 


«•■»» 
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Fowler  v.  Lockwood. 

In  the  matter  of  the  final  accounting  of  Sophia  B. 
Lockwood,  administratrix^  etc.,  of  George  L. 
Lockwood,  deceased. 

In  general,  an  administrator  will  not  be  allowed  a  charge  for  clerk  hire  in 
keeping  his  accounts,  as  such,  hut  for  just  and  reasonable  expenses  in- 
curred in  the  preparation  of  his  accounts  for  submission  to  the  Surro- 
gate he  may  be  allowed,  imder  section  8,  ch.  362  of  Laws  of  1863. 

The  "  actual  and  necessaiy  expenses  as  shall  appear  just  and  reasonable '' 
(Laws  of  1863,  ch.  362,  §  8),  which  may  be  allowed  to  an  executor  or 
administrator  upon  final  accounting,  include  only  personal  expenses  in 
the  administration.  To  entitle  him,  therefore,  to  be  allowed  for  ex- 
penses of  counsel  in  matters  relating  to  the  estate,  it  is  not  necessary 
for  him  to  show  affirmatively  the  justness  or  reasonableness  of  the  sum 
paid.  It  is  suiScient  tliat  it  appears  that  the  seiTices  of  counsel  were 
justly  rendered  the  estate.  The  burden  is  on  the  party  objecting  to  the 
account  to  show  that  the  payment  was  excessive  and  unreasonable  in 
amount. 

The  decedent  had  purchased  $5,000  of  government  bonds  with  his  wife's 
separate  funds,  and  had  also  purchased  like  bonds  for  a  servant  in  his 

30 
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family  and  also  for  himself.  Of  those  purchased  for  himself  it  was 
claimed  that  he  had,  in  his  life  time,  made  a  gift  of  $800  in  valae  to  his 
daughters.  It  appeared  that  all  the  bonds  so  purchased  bad  been  kept 
in  one  box,  which,  with  the  key  thereof,  the  decedent  had  entrusted  to 
the  custody  of  liis  wife;  that  he  had,  from  time  to  time,  collected  the 
interest  on  the  bonds  and  paid  over  the  same,  as  collected,  to  the  wife, 
the  servant  and  the  daughters,  according  to  the  number  of  l>onds 
claimed  to  be  owned  by  each.  Held^  sufficient  proof  of  a  gift  causa 
tnartis  to  the  daughters  of  $800  of  bonds,  and /urt/ier,  that  the  $5,000  of 
bonds  so  bought  with  the  wife's  separate  funds  were  not  assets  of 
decedent. 

Where  the  question  arises  between  next-of-kin  on  a  distribution,  the  validity 
of  a  gift  cauJia  mortis  to  one  of  the  latter  will  not  be  so  rigorously  in- 
quired into  as  where  the  interests  of  creditors  are  concerned.  Hence, 
in  such  a  case,  in  the  absence  of  proof  to  the  contrary,  evidence  that 
the  decedent  "gave''  the  gift  in  question  —  e.  g.,  a  pair  of  ponies  and 
carriage  —  to  his  daughters,  without  disclosing  the  circumstances  attend- 
ing the  giving,  was  held  a  valid  gift.  And  this,  notwithstanding  the 
daughters  were  minors  living  at  home,  and  that  the  ponies  were  kept  on 
decedent's  premises  at  his  expense. 

The  Surrogate  has,  as  an  incident  to  his  power  to  determine  questions  con- 
cerning distributive  shares,  etc.  (2  R.  S.,  95,  §  71),  the  power  to  deter- 
mine the  validity  of  alleged  gifts  causa  mortis  by  a  decedent. 

Checks  payable  to  the  order  of  a  distributee  were  delivered  by  the  adminis- 
trator to  the  husband  of  the  distributee  and  payee,  on  account  of  the 
wife's  distributive  share.  They  were  indorsed  in  the  name  of  the  payee 
by  the  husband  and  collected  by  him.  It  appearing  that  the  husband 
had  acted  as  his  wife's  attorney  in  several  proceedings  affecting  the 
estate,  and  that  on  an  account  being  rendered  to  her  showing  such 
payments  she  had  made  no  objection,  and  that  a  considerable  part  of 
the  money  had  been  applied  towards  the  improvement  of  her  separate 
estate,  Held  that  she  was  estopped  from  denyuig  the  agency  of  her 
husband,  and  that  the  administrator  was  entitled  to  a  credit  for  the 
payments. 

In  the  matter  of  the  accounting  of  Sophia  B. 
Lockwood,  administratrix,  etc.,  of  George  Lockwood, 
deceased,  it  appeared  that  the  intestate  died  in  1870, 
a  resident  of  New  Rochelle,  leaving  real  and  personal 
estate  amounting  to  over  $200,000,  and  leaving  a 
widow  (the  administratrix)  and  several  children  by 
her  and  by  a  former  wife.  Among  the  latter  was 
Margaret  Fowler,  wife  of  John  Fowler,  Jr.,  who  was. 


WESTCHESTER  COUNTY,  AUGUST,  1877.         467 

FOWLEB  0.  LOCKWOOD. 

until  recently,  a  lawyer,  practising  in  the  City  of  New 
York.  In  September,  1876,  the  administratrix  tiled 
her  account  of  proceedings,  having  cited  all  in  interest 
to  attend  the  accounting.  Mrs.  Fowler  appeared  and 
filed  objections  to  the  account.  Among  other  things, 
she  claimed  that  some  government  bonds,  and  a  pair 
of  ponies,  and  carriages,  had  not  been  inventoried,  nor 
accounted  for.  She  also  objected  to  several  items, 
amounting,  in  the  aggregate,  to  $2,000,  paid  for  legal 
services,  with  which  the  administratrix  had  credited 
herself;  also  to  a  sum  of  $6000,  and  another  of 
$4,063.91  credited  to  the  administratrix  as  having 
been  paid  to  her  on  account  of  her  distributive  share, 
alleging  that  she  had  never  received  those  sums. 
Another  objection  was  to  two  items  paid  to  a  clerk 
for  writing  up  the  account,  amounting  to  $215. 
These  were  the  only  questions  seriously  litigated. 

W.  S.  Opdyke  and  Wbioht  &  Clapp,  fw  odminUiraJbriit. 
S.  W.  Da VBNPOBT, /or  Jfr«,  FqwUt, 

The  Surrogate. — As  a  general  rule,  clerk  hire  is 
not  allowable.  Precisely  what  is  intended  to  be 
understood  by  "writing  up  the  accounts,"  I  am  unable 
to  say.  If  the  term  is  intended  to  apply  to  the  prep- 
aration of  the  account  which  was  filed,  it  cannot  be 
allowed,  as  that  was  a  duty  devolving  upon  the 
administratrix  formerly,  and  now,  under  the  Act  of 
1863,  may  be  covered  by  an  allowance  to  be  made  by 
the  court.  If  the  clerk  was  paid  for  keeping  the 
account,  it  must  still  be  disallowed,  as  I  see  no  special 
necessity  for  it  in  this  case. 

The  credits  for  moneys  paid  by  the  administratrix, 
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from  time  to  time,  amounting  to  $2,000,  for  legal  ser- 
vices, it  is  claimed  should  be  disallowed  on  the  ground 
that  it  has  not  been  made  to  appear  that  they  were 
"just  and  reasonable."  The  coimsel  for  the  contestant 
refers  me  to  the  language  used  in  §  8  of  chap.  362,  of 
the  Laws  of  1863,  where  it  is  declared  that  "  in  all 
cases,  such  allowance  shall  be  made  for  their  actual 
and  necessary  expenses  as  shall  appear  just  and 
reasonable.  This  is  amendatory  of  2  Bev.  Stat,  93, 
§  53,  and  relates  solely  to  the  compensation  of  execu- 
tors and  administrators  and  their  personal  expenses. 
Section  55,  {Id.,  92),  provides  that,  on  the  accounting, 
they  "  shall  produce  vouchers  for  all  debts  and  lega- 
cies paid,  and  for  all  funeral  charges,  and  all  just, 
and  necessary  expenses."  The  words  "  just  and  neces- 
sary," I  take  it,  refer  to  the  character,  rather  than  the 
amount  of  the  expenses.  That  legal  services  with 
reference  to  the  estate  were  justly  rendered,  is  suffi- 
ciently apparent  from  the  account  and  the  testimony. 
Vouchers  are  produced  for  these  payments,  and  no 
testimony  has  been  offered  to  show  that  the  charges 
were  excessive  or  unreasonable  in  amount,  Metzger  o. 
Metzger,  (1  Bradf,  265).  These  items  are  therefore 
allowed. 

Again,  it  was  objected  that  the  administratrix  had 
not  accounted  for  all  of  the  assets,  in  that  she  had 
omitted  to  charge  herself  with  certain  government 
bonds.  The  burthen  is  on  the  contestant  to  establish 
the  fact  of  the  omission,  and  it  must  be  proved  with 
reasonable  certainty  and  definiteness,  Marre  v.  Gino- 
chio,  (2  Bradf.  165).  The  contestant  called  the 
administratrix  as  a  witness  to  prove  that  there  were 
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such  assets.  Her  testimony  clearly  shows  that  the 
honds  claimed  by  her  individually,  amounting  to 
$5,000,  were  purchased  with  her  separate  funds,  and 
belonged  to  her.  As  to  those  said  to  belong  to  the 
minor  daughters  to  the  amount  of  $800,  it  appears 
the  decedent  gave  them  to  his  daughters  during  his 
lifetime. 

The  bonds  were  kept  in  a  tin  box,  which  was  in  the 
custody  of  their  mother,  and  of  which  she  kept  the 
key.  The  decedent  had  thus  parted  with  the  dominion 
over  them,  as  much  as  he  had  done  with  the  bonds 
belonging  to  his  wife  and  those  of  the  servant,  for 
whom  he  had  also  bought  bonds  and  which  were  kept 
in  the  same  box.  True,  he  had  bonds  of  his  own 
there,  but  they  were  simply  in  the  safe  keeping  of  his 
wife.  He  collected  the  money  for  the  coupons,  hand- 
ing the  same  to  his  wife,  the  girls  and  the  servant 
respectively,  and  doubtless  retaining  his  own.  The 
circumstances  attending  the  giving  of  the  bonds  .to 
the  daughters  do  not  appear,  nor  any  other  facts 
bearing  upon  the  question  than  those  recited.  Thus 
he  "gave"  them  the  bonds;  they  came  into  the 
custody  of  the  mother,  and  he  took  the  coupons, 
obtained  the  money  and  handed  it  to  th^  daughters. 
As  often,  therefore,  as  he  received  and  handed  to 
them  the  money,  he  declared  and  aflBrmed  the  gift. 
The  case  of  Grangiac  v.  Arden,  (10  Johns, ^  293),  to 
which  I  am  referred  as  an  authority  by  both  sides,  I 
think  sustains  this  view. 

As  to  the  ponies  and  carriages,  I  am  inclined  to 
regard  the  gift  as  a  valid  one.  The  rights  of  creditors 
are  in  no  way  affected,  and  as  between  the  next  of  kin 
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among  themselves,  the  rule  as  to  the  validity  of  a  gift 
should  not  be  so  rigidly  adhered  to  as  where  the 
interests  of  creditors  are  involved.  The  evidence  on 
this  point  is  also  very  meagre.  It  is  simply  that  the 
deceased  gave  them  to  his  daughters.  As  in  the  case 
of  the  bonds,  so  here,  the  circumstances  attending  the 
giving  are  shown.  In  order  to  enable  the  contestant 
to  succeed  in  establishing  the  fact  that  this  property 
belonged  to  the  estate,  she  should  have  shown  in  some 
way,  if  possible,  that  the  alleged  gift  was  invalid.  In 
this  she  has  failed.  The  testimony  is  that  they  were 
given.  This  implies  that  every  thing  necessary  to 
render  the  gift  valid,  was  done.  Perhaps  it  is  fair  to 
infer  that  as  these  daughters  were  minors,  they  resided 
at  home  with  their  parents,  and  that  the  ponies  and 
carriages  were  kept  on  the  premises  and  at  the  father's 
expense.  Still,  I  do  not  think  these  facts  would  mate- 
rially affect  the  question. 

The  counsel  for  the  administratrix  insists  that  this 
court  has  no  power  to  determine  as  to  the  validity 
of  the  alleged  gifts.  In  this  I  think  he  is  in  error. 
The  persons  claiming  to  be  donees  are  parties  before 
me  as  next-of-kin.  It  is  provided  by  Sec.  71  of 
2  Rev.  Stift.,  95,  that  on  the  accounting  the  Surrogate 
shall  make  a  decree,  distributing  the  surplus  remain- 
ing, "  to  and  among  the  creditors,  legatees,  widow  and 
next-of-kin  to  the  deceased,  according  to  their 
respective  rights;  and  in  such  decree,  he  shall  settle 
and  determine  all  questions  concerning  any  debt, 
claim,  legacy,  bequest  or  distributive  share,  to  whom 
the  same  shall  be  payable,  and  the  sum  to  be  paid  to 
each  person."      Does  not  this  become  a  "question 
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concerning"  the  distributive  share  of  each  of  the 
next-of-kin,  and  how  can  I  "  determine  the  sum  to  be 
paid  to  each  person,"  without  investigation  ?  Clearly, 
on  objection  to  that  effect,  I  must  determine  whether 
the  administratrix  has  accounted  for  all  of  the  assets, 
and  if  she  has  not,  she  must  do  so,  and  thus,  the 
amount  to  be  paid  to  each  will  be  affected.  I  think 
this  is  clearly  distinguishable  from  the  case  of  a 
disputed  claim  of  a  creditor  presented  against  the 
estate. 

There  remains  one  other  question  to  consider ;  and 
that  is,  whether  the  administratrix  shall  be  allowed 
the  credits  for  the  $6,000  and  the  $4,063  claimed  to 

■ 

have  been  paid  by  her  to  the  contestant  on  account  of 
her  distributive  share.  Tlie  first  of  these  sums,  it  is 
claimed,  was  paid  by  a  check  for  that  amount,  dated 
Feb.  2,  1872,  drawn  on  George  Opdyke  &  Company, 
by  W.  S.  Opdyke,  and  payable  to  the  order  of 
Margaret  Fowler,  the  contestant.  This  check  was 
thus  endorsed  in  the  handwriting  of  John  Fowler,  Jr., 
"  Margaret  Fowler,  Deposit  in  National  Bank  of  Com- 
monwealth to  credit  of  John  Fowler,  Jr.;"  and  the 
latter,  by  a  check  for  the  amount,  dated  May  15, 1872, 
drawn  on  the  Bank  of  New  York  National  Banking 
Association,  by  Sophia  B.  Lockwood,  the  administra- 
trix, and  payable  to  the  order  of  said  Margaret  Fow- 
ler, and  was  endorsed  by  John  Fowler,  Jr.  in  precisely 
the  same  way.  These  checks  were  offered  in  evidence 
as  vouchers  to  prove  the  payments,  and  it  was  held 
they  were  not  sufficient,  alone,  for  that  purpose.  Proof 
was  then  introduced  with  a  view  of  showing  that  John 
Fowler,  Jr.  acted  as  agent  for  his  wife,  in  the  transac- 
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tion;  that  she  subsequently  ratified  his  acts  in  this 
regard;  and  that  a  portion  of  the  proceeds  were 
applied  to  the  erection  of  an  addition,  subsequently 
made  to  the  house  which  Mrs.  Fowler  owned  at  New 
Rochelle,  where  she  and  her  husband  then  resided, 
at  a  cost  of  between  $4,000  and  $5,000.  The  facts 
established  in  reference  to  the  agency  are,  that  at  some 
time,  probably  prior  to  the  death  of  the  intestate,  Mrs. 
Fowler  executed  a  mortgage  on  her  property  to 
secure  the  payment  of  $6,000,  which  sum,  so  raised, 
was  not  received  by  Mrs.  Fowler,  but  by  her  husband 
with  her  assent ;  that  he  was  attorney  for  her  in  a 
partition  suit  relating  to  the  real  estate  of  the.  de- 
ceased shortly  after  his  death ;  that  he  drafted  two 
letters  which  his  wife  copied  and  signed,  addressed  to 
the  administratrix,  requesting  and  urging  the  payment 
to  her  of  some  portion  of  her  distributive  share  of  the 
personal  estate ;  that  with  a  view  of  coercing  such 
payment,  proceedings  were  instituted  before  the  Sur- 
rogate to  have  her  relieved  and  discharged  as  one  of 
the  sureties  to  the  bond  given  by  the  administratrix  on 
obtaining  her  letters,  in  which  proceeding  the  husband 
acted  as  his  wife's  proctor  and  counsel,  and  which 
were  discontinued  on  an  arrangement  being  made  with 
the  administratrix  for  such  partial  distribution.  In 
pursuance  of  this,  $7,000  was  paid  to  John  Fowler, 
Jr.  for  his  wife,  February  17,  1871,  by  check  payable 
to  her  order,  on  which  he  endorsed  her  name  ^^  per 
John  Fowler,  Jr.,"  and  deposited  it  to  his  credit. 
Out  of  this  he  paid  a  mortgage  debt  of  hers  of 
$5,000  (probably  the  amount  remaining  due  on  the 
$6,000   mortgage)  and  he  applied  the  other  $2,000 
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to  defraying  family  expenses,  and  none  of  the  money 
came  into  his  wife's  hands.  When  the  intestate 
died  there  was  a  suit  pending  between  him  and  one 
Stever,  which  was  probably  revived,  and  in  which 
John  Fowler,  Jr.  acted  as  representing  his  wife's 
interests,  in  conjunction  with  the  attorney  for  the 
administratrix.  At  or  about  the  time  when  the 
check  for  $4,063.91  was  given,  John  B.  Lockwood, 
a  son  and  next  of  kin  of  the  intestate  was  indebted 
to  the  estate,  and  some  agreement  was  entered  into 
among  the  widow  and  next-of-kin  to  the  effect  that  he 
should  assign  his  interest  in  the  estate  to  the  adminis- 
tratrix, in  consideration  of  which,  each  one  would 
contribute  the  sum  of  $2,000  to  a  fund  for  his  ben- 
efit; and  the  husband  acted  for  his  wife  in  the  matter 
aud  when  the  last  named  check  was  so  given  to 
him,  he  gave  his  check  for  the  $2,000  to  be  con- 
tributed by  his  wife  to  said  fund.  It  strikes  me 
that  these  facts  show  pretty  conclusively  that  the 
husband  was  the  agent  of  his  wife^in  regard  to  the 
affairs  of  the  estate.  If  anything  is  lacking  to  estab- 
lish such  agency,  I  think  the  following  facts  as  proven, 
must  be  regarded  as  conclusive.  In  the  summer  or 
fall  of  1873 — Mrs.  Lockwood  thinks  in  the  summer — 
Mrs.  Fowler  applied  to  the  administratrix  for  a  state- 
ment showing  what  moneys  had  been  paid  on  account 
of  her  share.  She  then  knew  that  the  $7,000  had 
been  paid.  At  the  time  she  made  such  application 
she  stated  to  Mr.  Lockwood  that  "her  husband  would 
not  give  her  any  satisfaction  as  to  how  much  he  had 
received,  and  she  wished  a  statement ;  that  he  became 
very  indignant  whenever  she  asked  him  for  a  state- 
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ment  and  asked  her  if  she  had  not  any  confidence  in 
him."  What  other  inference  can  be  drawn  from  this 
language  than  that  she  had  a  knowledge  that  her 
husband  had  been  receiving  money  for  her,  on  account 
of  her  distributive  share,  other  than  the  $7,000.  But 
this  is  not  all.  Mrs.  Lockwood  procured  from  Mr. 
Opdyke,  who  had  charge  as  her  financial  agent  and 
counsel,  a  statement,  which  contained,  as  nearly  as  I 
can  ascertain,  the  amount  paid  to  her  as  her  share  of 
the  net  proceeds  of  the  partition  sale,  the  f  7,000, 
$6,000  and  $4,063.91  so  paid  by  the  checks  referred 
to ;  and,  on  the  other  side  of  the  account,  some  money 
paid  for  taxes,  and  what  else,  if  anything,  does  not 
appear.  This  statement  was  given  by  the  administra- 
trix to  Mrs.  Fowler;  who  examined  and  conversed 
with  her  about  it,  but  made  no  objection  to  any  item. 
She,  however,  told  Mrs.  Lockwood  that  she  did  not 
wish  any  more  payments  to  be  made  to  Mr.  Fowler 
for  her.  Some  three  months  after,  and  on  or  about 
the  first  of  December  following,  Mrs.  Fowler  called  on 
Mr.  Opdyke  at  his  office  in  New  York,  and  also  told 
him  she  desired  that  no  further  payments  should  be 
made  to  Mr.  Fowler,  and  the  statement  was  then 
again  the  subject  of  conversation,  and  she  made  no 
objection  to  any  item.  Indeed,  she  testifies  that  she 
made  no  objection  down  to  the  time  of  filing  her  objec- 
tions in  this  proceeding.  True,  she  gives  as  a  reason 
for  her  silence,  that  she  supposed  the  administratrix 
would  still  have  to  pay  her  these  sums.  In  this  I  appre- 
hend she  is  mistaken.  On  this  state  of  facts  I  do  not 
think  she  has  any  legal  or  just  claim.  Mr.  Fowler  did 
act  as  her  agent  in  this  matter,  of  which  all  parties 
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knew  and  in  many  others  of  which  she  alone,  perhaps, 
had  knowledge.  Under  these  circumstances,  when  she 
ascertained  that  these  payments  had  been  made  to 
him,  even  if  she  had  no  knowledge  of  them  before,  how 
else  can  her  silence  be  construed  than  as  a  ratification 
of  his  acts?  Where  an  agency  actually  exists,  the 
mere  acquiescence  of  the  principal  may  well  give  rise 
to  the  presumption  of  an  intentional  ratification  of  the 
act.  If  there  are  peculiar  relations  of  a  different  sort 
between  the  parties,  such  as  that  of  father  and  son 
(and  why  not  of  husband  and  wife  ?)  the  presumption 
of  ratification  will  become  more  vehement,  and  the 
duty  of  disavowal  on  the  part  of  the  principal  more 
urgent,  when  the  facts  are  brought  to  his  knowledge. 
{Story  071  Agency,  %  256).  In  Cairnes  v.  Bleecker, 
(12  Johns..,  300),  the  rule  was  laid  down  that  when  a 
principal,  with  a  knowledge  of  all  the  facts,  adopts  the 
acts  of  his  agent,  though  these  acts  are  contrary  to 
his  duty  and  instruction,  he  shall  not  afterwards 
impeach  his  conduct;  "for  had  the  principal  disap- 
proved, the  defendants  might,  by  their  vigilance,  for 
aught  we  know,  have  secured  themselves.  It  is  a 
salutary  rule,  in  relation  to  agencies,  that  when  the 
principal  is  informed  of  what  has  been  done  he  must 
dissent  and  give  notice  in  a  reasonable  time  or  other- 
wise his  assent  to  what  has  been  done  shall  be  pre- 
sumed." 

Here,  had  the  administratrix  been  informed  promptly 
that  Mrs.  Fowler  repudiated  the  authority  and  acts  of 
Mr.  Fowler,  she  might  for  aught  we  know,  have 
recovered  the  money  back  from  him,  or  from  the 
banks  which  cashed  the  checks.     The  like  doctrine  is 
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laid  down  in  the  cases  of  Wardrop  v.  Dunlop,  (1  Sun.y 
325);  Brisbane  t?.  Adams,  (3  N.  JT.,  129),  and  Com- 
mercial Bank  of  Buffalo  v.  Warren,  (16  iV".  J".,  677), 
and  numerous  other  cases. 

But,  the  counsel  for  the  contestant  contends  that  it 
has  not  been  shown  that  the  husband  had  authority  to 
endorse  his  wife's  checks,  and  that  when  she  failed  to 
object  to  these  items,  on  obtaining  full  knowledge  of 
them,  she  was  uninformed  as  to  all  of  the  facts  rela- 
ting to  the  manner  in  which  these  payments  were 
made.  I  fail  to  see  any  force  in  these  objections.  It 
strikes  me  it  was  utterly  immaterial  as  to  w^hether  the 
endorsement  of  the  checks  was  within  the  scope  of 
his  agency,  or  whether  she  did  or  did  not  know  how 
he  had  endorsed  them.  It  was  only  material  that  she 
should  know  the  payments  had  been  made,  not  how 
they  were  made,  to  him. 

There  was  contradictory  evidence  as  to  whether  the 
contestant  at  the  time  of  her  interview  with  Mr. 
Opdyke  in  regard  to  the  statement  refused  or  not  to 
give  a  receipt  for  these  payments.  It  seems  to  have 
been  desired  by  Mr.  Opdyke  to  obtain  what  has  been 
called  a  consolidated  refunding  receipt,  embracing  all 
the  payments.  He  testifies  he  informed  her  he  had 
given,  or  sent  to  her  husband  such  a  receipt  for  her 
to  execute  and  return  to  him,  and  that  she  did  not 
object  to  doing  so.  She  says  she  declined  to  execute 
it.  No  such  prepared  receipt  was  then  presented  to 
her.  In  any  event,  I  think  it  of  no  moment,  as  her 
declining  to  execute  such  receipt  could  not  fairly  be 
construed  into  an  objection  to  the  payments,  and 
especially  in  view  of  the  fact  that  she  never  objected 
to  them  until  this  proceeding  was  instituted. 
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I  have  looked  into  most  of  the  numerous  authorities 
referred  to  in  the  elaborate  and  able  briefs  furnished 
by  the  respective  counsel,  and  the  result  is  embodied 
in  the  views  above  expressed. 

A  decree  accordingly,  without  costs  to  either  party 
as  against  the  other. 


Wbstchbsteb  County.— HON.  OWEN  T.  COFFIN,  Subrogate. 

January,  1879. 

Strong  v.  Strong. 

In  the  matter  of  the  estate   of  Benajah    Strong, 

deceased. 

A  decree  of  the  Surrogate,  made  on  a  final  accounting  discharging  an  execu- 
tor from  liability  for  the  payment  of  a  legacy,  and  based  upon  a  release 
signed  by  the  legatee,  may  be  opened  by  the  Surrogate,  upon  reasonable 
ground  being  shown  that  the  release  was  obtained  by  fraud. 

While  the  question  of  such  fraud  may  be  passed  upon  by  the  Surrogate 
either  at  the  accounting  or  after  a  decree  had  thereupon,  petition  to 
open  the  decree  may  be  defeated  by  reason  of  laches  on  the  part  of  the 
petitioner. 

Where  an  executor  obtained  a  release  from  a  legatee  by  giving  his  personal 
note  for  the  amount  of  the  legacy,  payable  one  year  after  date,  repre- 
senting that  he  had  large  means,  when,  as  the  legatee  claimed,  he  knew 
he  was  insolvent,  and  a  decree  discharging  him  from  liability  for  the 
legacy  was  entered  a  few  days  subsequently,  and  the  legatee  alleged 
that  she  discovered  the  facts  in  the  case  shortly  thereafter,  but  she  did 
not  apply  to  have  the  decree  set  aside  for  nearly  four  years, — Meld  that 
she  was  precluded  by  her  laches  in  making  the  application. 

In  March,  1875,  Edward  Strong,  the  executor,  ren- 
dered his  account,  and  a  decree  was  entered  thereon, 
based  in  part  upon  the  release,  under  seal,  of  Hannah 
Strong,  a  legatee,  releasing  and  discharging  the  execu- 
tor from  all  further  liability  on  account  of  her  legacy. 
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The  coni^deration  for  this  release  was  the  individual 
promissory  note  of  said  Edward  Strong  for  $5,000, 
payable  one  year  after  date,  made  and  delivered  to 
said  Hannah  a  few  days  prior  to  the  entry  of  the  de- 
cree. A  motion  was  made,  nearly  four  years  later,  to 
open  and  set  aside  said  decree  in  so  far  as  it  discharged 
the  executor  from  liability  for  the  legacy,  on  the 
ground  of  fraud  perpetrated  by  him  in  procuring  the 
release,  it  being  charged  that  the  executor,  at  the  time 
of  giving  the  note,  falsely  and  fraudulently,  and  with 
intent  to  cheat  and  defraud  the  legatee,  represented 
that  he  was  a  man  of  large  property  and  abundantly 
able  to  meet  said  note  at  maturity,  on  the  truth  of 
which  representations  she  relied,  and  was  thereby  in- 
duced to  and  did  accept  the  note  and  execute  the 
release,  whereas,  in  truth  and  in  fact,  he  was  then  in- 
solvent and  shortly  thereafter  went  into  bankruptcy; 
and  the  discovery  of  these  facts  was  made  by  her 
shortly  thereafter. 

p.  L.  McClelan,  for  petitioner, 

L.  D.  Fbedbicks,  for  executor,  John  T.  Hoffman,  of  counsel. 

The  Surrogate. — Section  1290,  chap.  11,  title  3,  of 
the  Code  of  1877  provides  that  a  motion  to  set  aside  a 
final  judgment  for  error  in  fact  not  arising  upon  the 
trial,  must  be  made  within  two  years  from  the  filing  of 
the  judgment  roll.  It  is  claimed  that  this  provision  is 
applicable  to  this  court,  but  by  the  temporary  act, 
{Laws  of  1876,  ch.  449,  suhd.  8,  §  5),  it  is  declared  that 
said  section  1290  applies  only  to  the  Supreme  Court, 
a  Superior  City  Court,  the  Marine  Court  of  New 
York  City  and  County  Courts.     By  section  4  of  the 
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temporary  act  (cited  above),  the  word  ^^  judgment  **  is 
defined  to  mean  a  judgment  in  a  civil  action.  Hence 
that  objection  is  not  well  taken. 

I  have  no  doubt  as  to  the  power  of  this  court  to  set 
aside  a  decree  based  upon  fraud  and  to  try  the  ques- 
tion, on  a  motion  made  for  that  purpose,  upon  affi- 
davits. 

The  facts  disclosed  indicate  that  the  executor  at  the 
time  he  gave  the  note  and  represented  himself  to  be 
a  man  of  large  property,  must  have  known  that  he  was 
insolvent. 

Has  the  petitioner  been  guilty  of  such  laches  as  to 
conclude  her  ?  The  affidavit  of  her  agent  shows  that 
he 'knew  of  the  alleged  fraud  "very  shortly  after"  the 
decree  was  entered.  This  was  in  March,  1875,  nearly 
four  years  before  this  application  was  made.  The 
Chancellor,  in  Rogers  r.  Rogers  (1  Paige,  188),  held 
that  a  delay,  after  knowledge  of  the  fact,  of  a  year 
and  six  months  in  applying  to  have  a  mistake  made  in 
drawing  a  decree,  corrected,  was  too  long,  and  the  ap- 
plication was  denied.  This  case  is  referred  to  in 
Sipperly  v.  Baucus  (24  JV.  J^.,  46),  and  approved.  In 
the  latter  case,  however,  where  the  application  was  not 
made  until  after  more  than  four  years  had  elapsed,  there 
being  no  proof  as  to  when  the  error  was  discovered, 
the  court  assumed  that  the  application  followed  imme- 
diately on  the  discovery  being  made.  Hence  the 
laches  on  the  part  of  this  petitioner,  unexplained, 
would  be  fatal ;  but  as  I  concur  in  the  dictum  in  the 
case  of  Totten's  Estate  {Tucker y  115),  that  a  satisfac- 
tory explanation  of  the  laches  may  overcome  the  ob- 
jection, I  will  permit  a  renewal  of  the  application  to 
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be  made,  on  ten  days'  notice,  on  such  additional 
affidavits  as  may  be  offered,  and  will  receive  counter 
affidavits ;  and  if  not  so  renewed,  then  the  application 
is  denied.  If  renewed,  1  will  entertain  any  other 
questions  which  counsel  may  submit  for  consideration. 

The  application  was  renewed  and  heard  on  Feb- 
ruary 14th,  1879,  in  pursuance  of  the  leave  granted, 
on  a  supplemental  petition  and  affidavits  and  opposing 
affidavits,  with  a  view  to  the  determination  of  the 
question  of  laches,  and  the  whole  case  was  permitted 
to  be  discussed  upon  all  questions  involved.  The 
reasons  assigned  to  excuse  the  laches  were  that  the 
petitioner  was  old,  in  feeble  health  and  poor,  and  that 
her  agent  in  the  matter  made  futile  efforts  to  employ 
counsel  to  take  the  necessary  steps  to  bring  the  matter 
before  the  court. 

The  Surrogate. — The  points  discussed  and  now  to 
be  considered  are :  1st,  Had  this  court  power  to  try  the 
question  as  to  the  validity  of  the  release  in  the  first 
instance,  if  raised  pending  the  accounting  ?  2d,  Has  it 
power  to  open  a  decree  on  the  ground  of  fraud  ?  and, 
3d,  Is  not  the  petitioner  precluded  from  the  relief 
sought  in  consequence  of  laches  in  making  the  appli- 
cation ? 

The  case  of  Wright  v.  Fleming  (12  Sun.,  469),  cited 
in  regard  to  the  first  question,  arose  upon  demurrer  to 
a  complaint.  Of  course,  the  facts  stated  in  the  com- 
plaint were,  for  the  purpose  of  the  trial  of  the  question 
at  law,  taken  to  be  true.  Other  facts  existed  which 
could  not  be  expected  to  appear  in  the  report  of  the 
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case.  As  the  complaint  was  based  upon  proceedings 
had  before  me,  it  is  proper  to  state,  in  order  to  limit 
the  effect  of  the  decision  to  the  facts  as  they  appeared 
to  the  Supreme  Court,  that  the  papers  offered  in  evi- 
dence and  rejected  by  me  were  not  only.releases,  but 
also  assignments  of  the  shares  of  those  by  whom  they 
were  executed,  of  their  interests  in  the  estate,  to  the 
administrator.  Thpse  assignors  resided  in  distant 
states.  Affidavits  made  by  them  were  presented,  in 
which  it  was  alleged  the  releases  and  assignments  were 
obtained  fraudulently.  I  held  that  I  had  no  power  to 
try  the  question  of  their  validity  as  assignments,  and, 
therefore,  declined  to  receive  them  (Hitchcock  v,  Mar- 
shall, 2  Bedf.y  174);  that  if  they  were  disregarded  by 
me,  and  the  decree  entered  accordingly,  and  the  assign- 
ors were  to  take  steps  to  recover  the  amounts  decreed 
to  be  due  to  them,  the  administrator  could  plead  them 
in  bar,  and  an  issue  be  thus  raised  and  tried  as  to  their 
validity,  in  a  competent  forum ;  that  if,  on  the  con- 
trary, they  were  received  and  treated  as  valid  by  me, 
then  those  next-of-kin  could  commence  an  action  to 
have  them  declared  void,  and  that  thus,  in  either 
event,  the  parties  would  not  be  without  remedy.  The 
learned  judge  who  delivered  the  opinion  in  Wright 
v.  Fleming,  {above)  doubtless,  did  not  stop  to  consider 
whether  the  Surrogate  could  pass  upon  the  validity 
of  these  papers,  as  releases  or  assignments.  He  was 
not  fully  informed  of  the  facts  as  they  occurred,  and, 
therefore,  on  the  mere  allegation  that  the  releases 
were  properly  authenticated  to  make  them  evidence, 
and  that  the  proctors  of  those  who  executed  them  sim- 
ply "  disputed  the  effect,  force  and  validity  of  them/' 
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he  was  justified  in  saying,  ^^upon  the  facts  thus  stated 
and  admitted  by  the  demurrer,  it  seems  clearly  apparent 
that  the  Surrogate  committed  a  palpable  error  by  his 
decision  to  disregard  the  releases."  Even  this  utter- 
ance was  ohiteTy  as  the  only  question  was,  whether 
that  court  could  interfere  and  direct  the  Surrogate 
how  to  decide,  or  restrain  him  from  making  such  deci- 
sion as  to  him  might  seem  proper,  and  he  held  it  could 
not.  He  did  not  discuss  nor  attempt  to  determine 
what  questions  the  Surrogate  had  power  to  entertain 
and  adjudicate. 

Section  69,  3  R.  S.,  180  [5th  ed.],  (2  R.  S.,  94,  §  63), 
provides  that  any  creditor,  legatee  or  other  person  in- 
terested may  attend  and  contest  the  account.  Sec- 
tion 78  (2  M.  S.y  95,  §  71),  directs  the  Surrogate  to 
make  a  decree  in  which  he  shall  settle  and  determine 
cUl  questions  concerning  any  debt,  claim,  legacy,  be- 
quest or  distributive  share,  to  whom  the  same  shall  be 
payable,  and  the  sum  to  be  paid  to  each  person. 
Here  is  a  duty  imposed  which  cannot  be  evaded.  The 
Surrogate  must  determine  all  questions  arising  in  the 
course  of  the  contest,  in  order  that  he  may  make  the 
decree  as  directed.  If  a  controversy  arise  as  to  how 
much  of  a  legacy  or  distributive  share  a  legatee  or 
next-of-kin  has  received,  he  must  take  the  evidence 
and  determine  the  question.  If  a  dispute  spring  up 
between  the  executor  or  administrator  and  a  legatee  or 
distributee  as  to  an  amount  paid  to  a  creditor,  or  as  to 
whether  one  is  a  creditor,  or  whether  a  voucher  is 
forged  or  has  been  obtained  by  fraud  or  duress,  all 
must  be  investigated  and  decided  by  him.  I  do  not 
regard  these   as  powers    incidental   to    the    powers 
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granted  by  the  sections  quoted.  The  power  is  direct 
and  imperative.  The  above  are  questions  immediately 
involved  in  the  accounting  itself.  Of  course,  the 
statute  is  not  so  superfluous  as  to  point  out,  regulate 
or  define  the  grounds  and  manner  of  contesting  the 
accounts,  or  to  direct  what  evidence  may  or  may  not 
be  received.  It  declares  that  they  may  be  contested 
and  that  the  decree  shall  settle  the  controversies. 
Whether  a  voucher  be  a  simple  receipt,  or  a  release 
under  seal,  can  make  no  difference.  However  solemn 
the  instrument  may  be,  it  must,  if  questioned,  and 
thus  standing  in  the  way  of  the  adjustment  of  the  ac- 
counts as  directed  by  the  statute,  be  grappled  with 
and  disposed  of.  In  no  other  way  can  the  duty  im- 
posed by  the  statute  be  properly  discharged.  If, 
therefore,  the  validity  of  such  a  release  as  exists  here 
had  been  questioned  during  the  progress  of  the  ac- 
counting, I  think  it  would  have  been  a  failure  of  duty 
on  my  part  not  to  have  settled  the  controversy.  (Metz- 
ger  V.  Metzger,  1  Bradf.y  265,  and  cases  cited ;  Brick's 
Estate,  15  Ahh.  Pr.,  12.) 

If  this  position  be  correct,  then  it  seems  to  follow, 
that  on  being  satisfied  there  was  reasonable  ground  to 
suspect  a  fraud  had  been  committed  in  procuring  the 
release  on  which  the  decree  was  based,  it  would  be 
competent  and  proper  for  this  court,  on  a  proper 
application,  to  so  far  open  it  as  to  permit  an  investiga- 
tion in  regard  to  that  matter.  If  the  decree  be  opened 
for  the  purpose  indicated,  the  question  of  fraud  is  not 
thereby  decided,  but  it  remains  to  be  determined  by 
such  evidence  as  may  be  adduced. 

The  power  of  a  Surrogate  to  "  undo  what  has  been 
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done  through  fraud/'  is  asserted  in  the  case  of  Brick's 
Estate,  (above)  on  the  authority  of  Watkin  v.  Brent, 
(1  Curteis,  264),  and  Toller  on  ExWs,,  (p.  73,  [2  Am. 
EdJ]  )  It  is  well  settled  by  authority,  that  a  decree 
taken  by  default,  by  which  a  party  has  suffered,  may 
be  opened — so  where  a  mistake  has  been  made,  or  an 
error  committed.  It  strikes  me  if  a  decree  can  be 
opened  where  a  simple  error  affecting  injuriously  the 
interests  of  a  party,  has  been  committed,  the  reason 
for  doing  it  is  much  stronger  where  the  injury  results 
from  the  practice  of  actual  fraud.  In  Brick's  Estate, 
[above)  the  acting  Surrogate  was  asked  to  set  aside  a 
decree  on  accounting,  among  other  things,  for  fraud 
and  collusion.  He  found  the  evidence  of  the  fraud 
not  sufficiently  established,  and  denied  the  application, 
but  without  prejudice  to  a  right  to  make  a  new  appli- 
cation based  upon  further  facts  showing  fraud  or 
collusion  on  the  part  of  the  executor.  Thus,  authority 
and  reason  sustain  the  view  that  a  decree  may  be 
opened  on  this  ground. 

Having  thus  reached  the  conclusion  that  this  court 
possesses  the  power  to  determine  whether  a  sealed 
release  has  been  procured  by  fraud,  and  that  it  can 
also  open  a  decree  based  upon  such  fraud,  it  would 
next  be  necessary  to  see  whether  the  affidavits  and 
counter  affidavits,  considered  together,  disclose  a  state 
of  facts  which  would  justify  it  in  opening  the  decree 
for  the  purpose  sought;  but  without,  however,  con- 
sidering this  point  with  much  critical  nicety,  for  the 
reason  that  the  application  must  fail  upon  another 
ground,  I  am  inclined  to  think  the  circumstances 
now  disclosed  do  not  show  that  a  fraud  was,  in  fact^ 
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committed  by  the  executor.  It  then  remains  to 
dispose  of  the  question  of  the  alleged  laches  on  the 
part  of  the  petitioner* 

It  is  a  wise  and  salutary  provision  of  the  law  which 
permits  time  to  draw  a  veil  over  the  transactions  of 
men;  and  equity,  acting  upon  this  benign  principle, 
gives  great  effect  to  the  lapse  of  time,  and  discourages 
claims  not  promptly  made.  This  is  more  especially 
to  be  observed  in  regard  to  judgments  and  decrees 
which  determine  the  rights  and  interests  of  parties, 
than  in  reference  to  those  matters  resting  in  con- 
tract, or  affecting  interests  yet  undetermined  by 
judicial  action.  It  is  true,  as  contended  by  the  learned 
counsel  for  the  petitioner,  that  the  courts  have  estab- 
lished no  period  of  time  within  which  an  application 
of  this  character  may  be  made,  and  beyond  which  it 
cannot  be  made.  They  treat  the  matter  as  a  subject 
for  the  exercise  of  equitable  discretion.  Still  they 
exact  diligence  of  action  in  order  that  their  judgments 
shall  not  come  to  be  lightly  regarded.  In  Rogers 
V.  Rogers,  (above),  the  Chancellor  held  that  an 
application  made  a  year  and  six  months  after  knowl- 
edge of  the  fact,  was  too  late.  He  did  not  fix  any 
time  within  which  it  should  have  been  made.  Our 
Court  of  Appeals,  as  has  been  seen,  approved  of  the 
dictum  of  the  Chancellor,  in  Sipperly  v.  Baucus, 
(above).  Of  course  these  decisions  cannot  be  disre- 
garded. The  case  of  Redmond  v.  Ely,  (2  Brad/.,  175,) 
is  strikingly  similar  to  this  in  many  of  its  features, 
although  the  question  of  fraud  was  not  very  strongly 
urged  or  considered ;  yet  the  Surrogate  held  that  "  to 
rescind   the   conclusion   of  a   cause,  before  or  after 
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sentence,  in  order  to  fresh  evidence  being  pleaded, 
requires  proof  that  no  laches  was  committed,  and  that 
the  measure  prayed  is  one  essential  to  the  ends 
of  justice."  The  opportunity  was  afforded  to  the 
applicant  to  explain  this  laches,  and  she  has^  in 
my  judgment,  wholly  failed  in  her  effort  to  do  so. 
The  learned  and  distinguished  counsel  for  the  execu- 
tor, has  satisfactorily  shown  that  the  .neglect  of  the 
agent  and  of  the  counsel  who  were  consulted  on  behalf 
of  the  petitioner,  is  no  sufficient  excuse.  The  delay 
of  the  agent  is  the  delay  of  the  principal.  The 
supplemental  petition  and  affidavit  detail  fully  what 
was  desired,  but  not  accomplished.  The  age  of  the 
petitioner  is  certainly  greater  than  it  was  four  years 
ago,  and  her  infirmities  probably  no  less,  and  yet  she 
has  finally,  notwithstanding  the  lapse  of  time  and  the 
decay  of  powers,  succeeded  in  making  this  application. 
I  regret  the  denial  of  this  application  the  less  because 
of  what  I  regard  as  a  well-founded  impression  that  she 
would  fail,  were  it  granted,  to  establish  the  alleged 
fraud. 

Motion  denied. 
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Wbstchbstbb  County.— HON.  OWEN  T.  COFFIN,  Surrogate. 

April,  1879. 

Bridge  v.  Swain. 

In  the  matter  of   the   estate   of  James    P.   Swain, 

deceased. 

« 

A  creditor  of  a  partnership  firm,  both  the  members  of  which  are  dead,  may, 
to  satisfy  his  debt,  on  the  proper  proof,  by  a  Surrogate's  order,  procure 
a  sale  of  tlie  real  estate  of  the  one  who  survived  the  other,  although  the 
latter  is  shown  to  have  left  abundant  assets  to  meet  all  demands  against 
his  estate. 

In  determining  the  sufficiency  or  insufficiency  of  the  assets  of  a  decedent's 
personal  estate  for  the  payment  of  debts,  and  the  consequent  propriety 
of  mortgaging  or  selling  the  decedent's  real  estate  therefor  under  the 
provisions  of  the  Revised  Statutes  (2  B.  /S.,  100),  only  the  personal 
property  which  has  actually  come  to  the  executor's  hands  is  to  be 
regarded,  and  uncollected  and  litigated  demands  in  favor  of  the  estate 
are  to  be  excluded. 

The  creditor,  after  an  account  was  rendered  by  the 
executors,  applied  for  an  order  requiring  the  executors, 
etc.,  of  the  deceased  to  show  cause  why  an  order  should 
not  be  made  directing  them  to  mortgage,  lease  or  sell 
the  real  estate  of  the  testator  for  the  payment  of  his 
debts,  to  enable  the  creditor  to  recover  the  amount  of 
his  alleged  claim.  The  claim  is  based  upon  two  prom- 
issory notes,  made  by  the  firm  of  James  P.  Swain  & 
Co.,  of  which  firm  the  testator  was  a  member  and  the 
last  surviving  partner.  On  the  return  day  of  the 
order,  the  executors  failed  to  appear,  and  thereupon  a 
further  order  was  granted,  requiring  all  persons  in- 
terested in  the  said  estate  to  show  cause  why  the  exe- 
cutors should  not  be  required  to  mortgage,  etc.,  for  the 
purpose  aforesaid.     On  a  daj^  subsequent  to  the  return 
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day  of  the  last  mentioned  order,  and  to  which  the 
matter  had  been  duly  adjourned,  the  petitioner  proved 
his  claim,  and  thereupon  moved  for  an  order  directing 
the  executors  to  sell  the  real  estate  described  in  the 
petition.  Whereupon,  on  behalf  of  some  of  the  devi- 
sees, the  court  was  asked  to  dismiss  the  proceeding  on 
the  ground  that  the  claim  in  question  was  based  upon 
a  partnership  debt  of  James  P.  Swain  &  Co.,  which 
firm  was  composed  of  the  testator  and  one  J.  M.  Pres- 
cott,  and  it  was  urged  that  the  remedy  of  the  creditor 
should  be  sought  against  the  estate  of  Prescott,  instead 
of  that  of  Swain. 

It  also  appeared  from  the  account  filed  by  the  exe- 
cutors, that  the  amount  of  assets  which  had  been 
converted  into  money  and  received  by  them,  was  insuf- 
ficient to  pay  the  debts,  but  it  was  contended  by  the 
devisees  that  there  were  claims  due  to  the  estate 
sufficient  in  amount,  when  collected,  to  pay  all  the 
debts  against  it,  and  that,  therefore,  this  proceeding 
could  not  be  sustained.  An  action  was  brought  by  the 
executors  in  October,  1875,  to  recover  one  of  these 
claims,  amounting  to  ^4,300  and  interest,  in  which  a 
defence  was  interposed,  and  which  was  yet  undeter- 
mined. Another  claim  existed  against  one  A.  E. 
Smith,  of  $650.59  and  interest,  which  was  marked  on 
the  inventory  as  "  doubtful." 

HoLBROOK  &  Smith,  for  fhe  creditory  cited  Robertson  v.  Smith,  18 
Jphns.,  459;  Carrere  v.  Spofford,  15  Abb,  Pr.  N.  5.,  47;  Goelet  v,  McKlnstry, 
2  Johns,  Ca8.f  405;  Richards  v.  Heather,  S  B.  A  Ad,,  29;  Voorbis  v, 
Childs,  17  N,  r.,  354;  Pope  v.  Cole,  55  JV.  F.,  124;  WentworWa  Exr.,  159; 
Ruggles  V.  Sherman,  14  Johns.,  446;  Romaine  v,  Skidinore,  2  Bradf.,  122. 

EIB8AM  <fe  Embury,  fw  devisees,  cited  8  R,  8.  (5th  ed.),  l^i  §  59; 
189,  §  14,  Bubd.  3;  Atkins  v.  Rinnan,  20  Wend,,  241,  245;  Sanford  v. 
Granger,  12  Barb,,  802;  Sheldon  v.  Wright,  5  N,  T,,  497,  524. 


WESTCHESTER  COUNTY,  APRIL,  1879.  489 

BBIDOB  V.   SWAIN. 

The  Surrogate.  —  The  proceedings  in  this  matter 
seem  to  have  been  conducted  as  prescribed  by  statute. 
It  is  objected,  however,  on  the  part  of  the  devisees, 
that  they  cannot  be  maintained,  because  the  debt  on 
which  they  are  based  was  a  partnership  debt  of  the 
deceased  and  one  Prescott,  the  latter  of  whom  died, 
leaving  abundant  assets.  Prescott  died  first,  and 
Swain,  as  survivor,  took  the  assets  of  the  firm.  He 
afterwards  died,  leaving  insufficient  available  assets,  so 
far  as  converted  into  money,  to  pay  his  debts.  If  this 
creditor  had  endeavored  to  enforce  his  claim  during 
the  life  time  of  Swain,  against  the  legal  representatives 
of  Prescott,  he  would  have  failed,  as  it  would  have 
been  his  duty  to  have  sought  payment  from  Swain, 
unless  he  had  first  shown  his  inability  to  recover  from 
him.  He  is  now  pursuing  his  remedy  against  the  real 
estate  of  the  survivor,  and  I  know  of  no  rule  of  law  to 
prevent  him  from  doing  so.  He  could  have  sought 
payment  out  of  his  real  estate  when  living,  and  I  can- 
not see  that  his  death  should  preclude  him  from  seek- 
ing it  from  the  same  source.  I  think  the  authorities 
referred  to  by  counsel  for  the  petitioner  amply  sustain 
this  view. 

The  counsel  for  the  devisees  also  contend  that  it 
does  not  appear  that  the  assets  are  insufficient  to  pay 
the  debts.  On  the  contrary,  they  allege  that  the  assets 
exceed  the  debts.  In  order  to  make  good  this  posi- 
tion, it  is  claimed  by  them  that  the  statute  (3  H,  S.y 
169,  §  6  [5th  ed.] ;  2  B.  /5.,  82),  by  declaring  that 
debts  due  deceased  shall  be  deemed  to  be  assets, 
makes  them  such  for  the  purpose  of  this  proceeding, 
whether  they  be  collected  or  not.     In  this  I  cannot 
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agree.  I  think  the  chapter  of  the  Revised  Statutes 
regulating  the  proceeding  to  mortgage,  etc.,  for  the 
payment  of  debts,  is  so  constructed  as  to  avoid  the 
very  difficulty  suggested.  Thus,  when  the  application 
is  made  by  the  executor  or  administrator,  he  shall 
state  in  his  petition,  1st,  the  amount  of  personal  prop- 
erty which  has  come  to  his  hands.  (3  J?.  /S.,  187  §  S 
[5th  ed.];  2  i?.  /S.,  100.)  Then,  by  section  19,  the 
Surrogate  is  authorized,  whether  the  application  be 
made  by  the  executor  or  by  a  creditor,  to  make  an 
order  for  the  sale,  even  if  the  whole  of  the  assets  lohich 
come  into  his  hands  have  not  been  applied  to  the  pay- 
ment of  debts,  where  it  shall  appear  that  the  execu- 
tor has  proceeded  with  reasonable  diligence.  It 
seems  to  me  that  the  assets  had  in  view  by  the  statute 
are  not  what  shall  be  deemed  assets  for  the  purpose  of 
the  inventory,  but  the  amount  of  personal  property 
converted  into  money  or  immediately  available  w^hich 
has  actually  come  into  the  hands  pf  the  executor  or 
administrator.  The  doubtful  and  worthless  debts  are 
to  be  inventoried  and  are  assets  to  be  accounted  for, 
but  if  not  collected  at  the  time  of  making  such  an 
application  as  this,  clearly  the  possibility  of  their  ulti- 
mate recovery  cannot  be  alleged  in  bar  of  this  pro- 
ceeding. The  courts  have  repeatedly  held,  as  shown 
by  the  authorities  cited  by  the  counsel  for  the  peti- 
tioner, that  debts  due  to  the  testator,  only  recoverable 
by  suits,  are  not  assets  to  be  charged  as  in  his  hands 
until  the  actual  receipt  of  them  by  him. 

It  would  seem  from  the  account  of  proceedings  filed 
that  the  executors  have  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  of  the 
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deceased  into  money  and  applying  it  to  the  payment 
of  debts,  if,  indeed,  that  part  of  section  19  embracing 
that  provision  can  be  regarded  as  applicable  to  a  pro- 
ceeding of  this  character.  They,  at  an  early  day, 
commenced  an  action  to  recover  the  large  claim 
alleged  to  be  due  the  deceased,  which  is  still  pending. 
I  do  not  think  I  can  compel  creditors  to  await  the 
doubtful  issue  of  that  litigation.  They  have  rights  to 
be  protected,  as  well  as  heirs-at-law  and  devisees. 

Subdivision  3  of  the  14th  section  is  repealed  by  the 
Laws  of  1837  (ch.  469,  §  41  — the  19th  section  of  the 
Revised  Statutes  above  referred  to),  by  necessary  im- 
plication, and  takes  its  place.  Section  61  {2  B.  S.y 
108),  is  section  50  of  the  original  revision ;  and  if  I  am 
correct  in  placing  section  19  (above)  in  lieu  of  subdi- 
vision 3  {ahooe)y  then  this,  court  has,  imdoubtedly,  the 
power  to  order  the  desired  sale. 

As  I  gather  that  the  money  cannot  advantageously 
be  raised  by  mortgage,  an  order  for  sale  of  the  prem- 
ises will  be  entered  in  the  usual  form. 


i  •••» 


Westchestee  County.— HON.  OWEN  T.  COFFIN,  Surrogate. 

May,  1879. 

Leviness  V.  Cassebeer. 

In   the  matter  of  the  estate  of  Henry  J.   Meter, 

deceased. 

While  unpaid  taxes,  assessed  upon  a  decedent's  real  estate  prior  to  his 
death,  are  preferred  debts  to  be  paid  by  the  executors  out  of  the  estate 
(2  R,  8.f  87,  §  27),  yet  where  a  mortgage  of  tjie  property  so  assessed 
has,  subsequent  to  the  death  of  the  mortgagor,  bought  it  in  at  a  fore- 
closure sale,  the  terms  of  which  prescribed  that  the  taxes  were  to  b« 
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paid  out  of  the  purchase  money,  and  the  latter  not  proving  equal  to  the 
amount  due  on  the  mortgage,  the  mortgagee  thereupon  having  paid  the 
taxes  has  no  valid  claim  to  be  reimbursed  therefor  out  of  the  assets  of 
the  mortgagor's  estate.  Where  such  taxes  are  otherwise  properly  paid, 
the  duty  of  the  executors  to  discharge  them  ends. 

So  held,  also,  of  a  mortgagee  who  had,  upon  like  terms,  bought  in  the 
property  mortgaged  to  him,  but  had  not  paid  the  taxes. 

A  mortgagee  who  has  taken  possession  without  foreclosure  and  thereafter 
paid  such  taxes,  is  not  entitled  to  demand  the  amount  out  of  the  gene- 
ral estate. 

It  seems,  however,  that  if  they  are  paid  by  the  executors  in  the  first  in- 
stance the  amount  should  be  allowed  in  their  accounts. 

Where  upon  an  accounting  of  the  executors  the  amount  of  such  taxes  was 
claimed  by  the  mortgagee,  who  bad  so  paid  them, — Heldy  that,  the  ex- 
ecutors showing  that  a  question,  in  good  faith,  existed  as  to  the  validity 
of  the  claim,  the  jurisdiction  of  the  Surrogate  to  pass  upon  it  ceased. 

A  question  as  to  the  validity  of  a  claim  appearing  on  an  accounting  of 
executors,  though  they  do  not  contest  it,  jurisdiction  to  adjudicate 
upon  it  cannot  be  conferred  upon  the  Surrogate  by  consent. 

So  held  where  the  claim  was  preferred  by  one  of  the  executors  and  other 
similar  claims  appeared  to  be  unfounded. 

The  Surrogate's  Court  has  no  jurisdiction  to  direct  a  payment  by  executors 
to  one  who  acquires  a  claim  against  the  decedent's  estate  by  subroga^ 
tion. 

Henry  J.  Meyer  died  November  4th,  1877,  seized 
of  certain  real  estate  in  Westchester  county,  where  he 
resided,  and  also  of  several  parcels  of  real  estate  in  the 
city  of  New  York,  all  of  which  had  previously  been 
mortgaged  by  him  to  different  persons.  He  left  a 
will,  which  was  duly  proven,  and  the  executors  there- 
after applied  for  a  settlement  of  their  accounts  as  such. 
The  estate  was  insolvent.  Several  persons  appeared 
and  represented  that  they  were  mortgagees  of  the 
testator,  who  had  foreclosed  their  mortgages  since  his 
death,  and  bought  in  the  premises  for  less  than  the 
amounts  secured;  that  they  paid  the  taxes  thereon 
assessed  prior  to  his  death,  and  asked,  in  effect,  that 
the  amounts  of  such  taxes  be  paid  to  them  out  of  the 
assets  in  the  hands  of  the  executors.     Other  mortga- 
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gees  entered  into  possession  without  foreclosure,  and 
one  of  them,  an  executor  of  Meyer's  estate,  paid  such 
takes  and  sought  repayment  out  of  the  same  fund. 
One  of  the  mortgagees,  who  purchased  the  premises 
at  the  foreclosure  sale,  had  not  paid  such  taxes,  and 
asked  that  the  executors  be  directed  to  pay  them. 
There  were  a  large  niunber  of  other  creditors,  upon 
whose  claims  the  assets  would  only  pay  a  very  small 
percentage. 

A.  B.  Tappen,  for  tfie  executors, 

Wabben  G.  Bbown,  for  executors  ofLockioood,  claimanUi. 

C.  W.  Bennett,  for  executors  qf  Millers,  clatmantB, 
H.  G.  Habt,  for  Leviness,  claimant, 

B.  D.  Habbis,  for  Caiherine  M.  Harris,  elcUmanU 
Habkall,  Stetbon  &  Stedman,  for  Gillilan,  claimant 
Wm.  Menk,  claimant  in  person. 

The  Surbogate. — The  claims  made  in  this  case  are 
novel.  None  of  them  existed  in  the  hands  of  the 
claimants  at  the  time  of  the  death  of  the  testator,  but 
have  arisen  since,  and  are  based  upon  the  fact  that 
they  have  paid,  or  will  be  obliged  to  pay,  moneys 
which  the  executors  should  have  paid,  and  which  had 
a  preference  of  payment  over  ordinary  debts.  For 
convenience  of  examination  I  will  make  two  classes  of 
these  claims.  In  the  first  are  those  of  the  executors  of 
Lockwood,  the  executors  of  Miller,  Leviness  and  Gilli- 
lan. They,  except  Gillilan,  claim  to  have  paid  taxes 
assessed  against  the  estate  of  the  deceased  during  his 
life  time,  under  the  following  circumstances :  They 
have  foreclosed  mortgages  since  his  death  executed  to 
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them  severally  by  the  testator  during  his  life,  put  the 
property  up  for  sale  under  the  usual  terms,  providing 
for  the  pajTuent  of  taxes  out  of  the  purchase  money 
(except  in  the  case  of  Miller),  purchased  in  the 
premises,  and  all,  except  Gillilan,  have  paid  the  taxes 
thereon.  In  the  second  class,  are  the  claims  of  Menk, 
mortgagee  in  possession,  who  has  paid  the  taxes. 
The  amount  of  taxes  so  paid  by  the  executors  of  Lock- 
wood  was  ^721.30;  by  the  executors  of  Miller,  $954; 
by  Leviness,  $137.07;  by  Menk,  $1,089;  and  the 
amount  due  for  taxes  on  Gillilan's  purchcase  and  in- 
terest, $946.35.  All  of  these  parties  ask  to  be  subro- 
gated to  the  rights  of  the  taxing  power,  except  the 
last,  who  claims  that,  by  virtue  of  an  agreement  among 
the  parties  to  the  foreclosure  suit,  the  taxes  are  to  be 
paid  out  of  the  assets. 

There  can  be  no  question  but  that  these  taxes  were 
preferred  debts,  to  be  paid  by  the  executors  in  due 
course  of  administration.  (2  R.  >5.,  87,  §  27.)  Had 
they  paid  them  and  then  claimed  credit  therefor  in 
their  account  rendered,  they  would,  doubtless,  have 
been  allowed ;  but  that  th^y  have  not  done,  and  this 
court  is  now  asked  to  direct  them  to  do  so.  Although 
it  was  their  duty  to  have  paid  them,  yet  I  appre- 
hend, where  they  are  otherwise  properly  paid,  that 
duty  ends.  I  can  find  no  case,  and  have  been  referred 
to  none,  which  determines  that  the  payment  of  taxes 
by  a  person  having  a  subordinate  lien  entitles  him  to 
be  subrogated  to  any  rights  other  than  those  affecting 
the  lien  upon  the  land.  These  taxes  were,  in  effect, 
paid  out  of  the  estate,  the  terms  of  sale  in  every  case, 
save  one,  making  provision  therefor.    Had  the  property 
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been  sold  for  a  sufficient  sum  to  have  paid  the  amounts 
due  upon  the  mortgages,  together  with  the  costs  and 
expenses  and  the  taxes,  then  clearly  the  estate  would 
have  paid  them.  Had  a  stranger  purchased  them, 
under  the  terms  of  sale,  for  sums  less  than  the  amounts 
of  the  judgments,  and  then  paid  the  taxes  and  been 
allowed  therefor,  according  to  such  terms,  he  could  not 
have  been  subrogated  to  the  rights  of  the  taxing 
power  any  farther  than  the  liens  upon  the  lands  were 
concerned ;  and  the  mortgagees,  because  of  the  pay- 
ments out  of  the  proceeds,  to  which  they  would  have 
been  entitled  if  the  executors  had  paid  the  taxes,  could 
have  based  no  claim  on  that  fact  to  be  reimbursed 
their  amount  out  of  the  assets  of  the  estate.  How, 
then,  can  they  have  a  legal  or  equitable  claim  where 
they  themselves  have  purchaaed  under  such  terms  of 
sale  ?  I  hardly  think  there  can  be  two  different  rules 
upon  the  subject — one  applicable  to  the  case  of  a 
stranger  purchasing  and  the  other  to  that  of  a  party. 
As,  however,  the  claims  must,  with  a  possible  excep- 
tion, fail  on  other  grounds,  I  do  not  propose  to  go 
farther  into  the  reasons  which  lead  me  to  the  conclu- 
sion that  these  claimants  have  no  right  to  the  relief 
sought. 

The  books  are  full  of  cases  showing  that  courts  of 
general  jurisdiction  have  long  exercised  the  power  to 
enforce  the  right  of  subrogation.  Among  the  more 
recent  ones,  counsel  have  referred  me  to  Silver  Lake 
Bank  v.  North  (4  J.  Ch.y  370) ;  Eddy  v.  Traver  (6  Paige^ 
521) ;  Kortright  v.  Cady  (23  Barb.,  490) ;  Robinson  v. 
Ryan  (25  N.  T.,  320) ;  Patterson  v.  Birdsall  (6  Hun., 
632) ;  Dings  v.  Parshall  (7  id.,  522);  and  Ellsworth  v. 
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Lockwood  (42  iV.  F".,  89).  All  of  them  were  instituted 
in  the  Court  of  Chancery  or  in  the  Supreme  Court,  and 
none  of  them  meet  the  difficulty  encountered  here. 
Surrogates*  Courts  cannot,  as  I  held  in  the  case  of 
Hitchcock  V.  Marshall  (2  Redf.y  174),  decree  payment 
to  an  assignee  of  a  creditor,  nexirof-kin  or  legatee. 
In  that  case,  two  persons  appeared,  each  claiming  to  be 
the  assignee  of  one  of  the  nextK}f-kin,  and  if  payment 
could  be  decreed  to  an.  assignee,  then  it  followed  that 
the  controversy  as  to  which  was  the  assignee  could  be 
determined  by  this  court.  I  did  not  think -it  had  any 
such  power,  and,  on  further  reflection,  my  opinion  in 
that  respect  is  .strengthened.  No  court  should  seek  to 
exercise  a  jurisdiction  not  conferred  upon  it,  nor  a 
doubtful  power,  when  the  doubt  is  a  reasonable  one. 
This  should  be  especially  regarded  by  courts  which 
have  all  their  powers  defined  and  limited  by  statute 
law.  They  should  carefully  .avoid  encroachments  upon 
the  proper  and  exclusive  domain  of  other  and  higher 
tribunals. 

Now,  if  it  be  true  that  payment  cannot  be  decreed 
to  a  voluntary  assignee,  I  conclude  it  cannot  be  done 
to  one  to  whom  equity  operates  a  virtual  assignment 
or  transfer.  The  Ecclesiastical  Courts  formerly  acted 
under  the  rules  of  the  civil  law  and  had  no  common 
law  jurisdiction.  Our  like  courts  are  now  declared  to 
have  certain  legal  and  equitable  powers,  but  their  exer- 
cise is  limited  to  cases  and  matters  springing  directly 
from  statute  law.  The  right  of  substitution  or  subro- 
gation had  its  source  in  the  civil  law,  and  its  benign 
principles  have  long  been  acknowledged  and  exercised 
by  courts  of  equity ;  but  I  find  no  statute  conferring 
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such  a  broad  power,  nor  one  from  which  it  can  be 
reasonably  inferred,  upon  this  court. 

The  case  of  Jumel  v.  Jumel  (7  Paige^  591),  cited  by 
counsel  as  establishing  the  power  of  the  Surrogate  to 
determine  an  equitable  as  well  as  a  legal  claim,  and  to 
dispose  of  a  claim  of  right  to  subrogation,  was  a  case 
involving  the  consideration  of  a  claim  made  by  the  ad- 
ministratrix. The  Chancellor  stated  that  "the  only 
question  arising  upon  the  appeal  was,  whether  the 
administratrix  was  entitled  to  be  allowed,  upon  the  set- 
tlement of  the  account  and  the  distribution  of  the 
estate,  for  the  principal  and  interest  upon  a  bond  and 
mortgage  paid  by  her"  under  circumstances  which  he 
proceeds  to  state.  It  will  thus  be  seen  that  the  Surro- 
gate, having  by  statute  full  power  to  try  and  adjudicate 
a  claim  of  an  executor  or  administrator  against  the 
estate,  had  complete  jurisdiction  over  the  matter  and 
could,  in  considering  it,  dispose  of  any  legal  or  equitable 
question  necessary  to  its  proper  adjustment,  whether 
involving  a  voluntary  assignment  or  an  equitable 
transfer.  The  case  of  Gardner  r.  Gardner  (id.,  112), 
was  a  similar  one  in  so  far  as  the  point  under  consider- 
ation is  concerned.  It  is  clear  that  the  learned  Chan- 
cellor did  not  there  intend  to  say  that  Surrogates  had 
the  general  power  of  determining  a  question  of  right 
of  subrogation ;  although,  from  the  fact  that  he  uni- 
formly held  they  had  the  power  to  hear  and  adjudicate 
disputed  claims  against  an  estate,  he  would  have  been 
consistent  in  so  holding  in  reference  to  such  claims. 
But  the  Court  of  Appeals,  in  Tucker  v.  Tucker  (4  -466. 
Ct.  App.  Dec.y  428),  has  established  a  different  rule 
on  the  subject. 

32 
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This  brings  me  to  another  point,  the  effect  of  which 
is  to  deprive  me  of  jurisdiction  to  consider  the  claims 
of  all,  except  that  of  Menk,  provided  they  can,  in  any 
just  sense,  be  regarded  as  clahns  against  the  deceased. 
They  are  disputed.  Having  been  sworn  to  on  the  part 
of  these  claimants,  and  the  executors  showing  that  in 
good  faith  there  exists  a  question  affecting  their 
validity,  my  functions  cease.  {Dayton  s  Snrr.,  553  ; 
Magee  v.  Vedder,  6  Bavh.y  352.)  As  to  the  claim  of 
Menk,  although  not  contested  by  the  executor,  still, 
as  consent  cannot  confer  jurisdiction,  it  must  fall  with 
the  others.  If  Menk  be  the  executor  of  that  name,  I 
think  him  entitled  to  subrogation  in  so  far  only  as  to 
acquire  the  lien  upon  the  land  created  by  the  taxes. 

Had  all  of  these  mortgagees  entered  judgment  for 
deficiency,  they  could  then  have  come  in  with  the 
other  creditors  and  shared  with  them  equally  in  the 
assets.  Those  of  them  who  have  obtained  such  judg- 
ments may  avail  themselves  of  that  right. 

To  recapitulate,  I  determine,  then :  Ist,  that  I  have 
no  power  to  direct  a  substitution  or  to  subrogate  one 
person  to  the  rights  of  another  in  such  a  case  as  this ; 
2d,  that  I  have  no  power  to  adjudicate  a  disputed 
claim,  whether  the  dispute  concern  a  question  of  law 
or  of  fact ;  and,  3d,  that  the  claimant  Menk,  if  the  ex- 
ecutor, must  fail,  for  the  reason  above  stated.  There 
is  another  ground  for  the  rejection  of  the  claim  of 
Leviness ;  the  tax  was  not  assessed  prior  to  the  death 
of  the  testator.  Independent  of  that  f act^  it  should  be 
rejected  on  the  other  grounds. 

Decree  accordingly. 


NEW  YORK  COUNTY,  AUGUST,  1877.  499 

Van  Embubgh  v.  Ackebmak. 


New  York  County.— HON.  D.  C.  CALVIN,  Subrogate. — 

August,  1877. 

Van  Emburgh  v.  Ackerman. 

In  the  matter  of  the  estate  of  Susannah  Ackerman, 

deceased. 

Where  the  will  provided  that  one-half  of  the  income  of  the  residue  of  the 
estate  should  he  paid  to  each  of  tlie  two  children  of  the  testatrix  during 
the  life  of  each  respectively,  and  upon  the  death  of  either  to  his 
children  (the  grandchildren  of  the  testatrix  ),«during  the  life  of  her  other 
child ;  and  upon  the  death  of  the  latter  the  real  estate  was  to  be  sold 
and  the  proceeds  were  to  be  divided  among  all  the  grandchildren ; — 

Held.  Ist.  That  one  of  the  children  having  departed  from  home  and  after- 
ward being  presumed  to  be  dead,  the  accumulations  of  his  portion  of  the 
income  of  the  estate  up  to  the  date  fixed  as  that  of  his  death  had  vested 
in  him  and  went  to  his  personal  representative  as  a  portion  of  his 
estate. 

2d.  His  children  having  died  before  he  did,  that  the  accumulations  of  his 
portion  after  his  death  went,  by  the  provisions  of  1  R.  8.,  726,  §  40,  to 
those  presumptively  entitled  to  the  next  eventual  estate,  i.  e.,  to  the 
living  grandchildren  of  the  testatrix  and  the  issue  per  stirpes  of  those 
deceased,  and  was  payable  to  tliem  at  once,  without  waiting  for  the 
death  of  the  survivor  of  the  testatrix's  children. 

It  seems  that  where  the  terms  of  a  will  prescribe  the  ultimate  disposal  of  aa 
estate,  the  persons  '* entitled  to  the  next  eventual  estate*'  under 
1  R.  S.,  726,  §  40;  and  to  take  the  rents  and  profits,  upon  a  suspense  of 
ownership,  are  those  so  entitled,  according  to  the  terms  of  the  will, 
and  not  those  who  would  next  take  under  the  statutes  uf  desceut  and 
distribution. 

The  words  "next  eventual  estate "  in  the  statute  (1  R.  S.,  726,  §  40),  relate 
to  that  which  is  to  take  efifect  upon  the  happening  of  the  event  which 
leaves  the  rents  and  profits  undisposed  of,  and  not  to  that  which  is 
ultimately  to  take  effect. 

The  testatrix  by  her  will,  after  having  made  some 
specific  legacies  and  disposed  of  certain  small  sums,  by 
the  6th  paragraph  thereof  gave  the  net  income  of  the 
residue  of  her  estate  as  follows :  One-half  to  her  son 
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Jacob  for  life,  payable  annually,  and  on  his  decease  (if 
her  daughter  Maria  should  be  living),  to  the  three 
children  of  Jacob  equally  and  to  their  survivors  during 
the  life  of  Maria ;  and  the  other  half,  in  like  manner, 
she  gave  to  her  said  daughter  for  life,  and,  after  her 
death,  to  her  children,  during  the  life  of  Jacob. 

By  the  9th  clause  of  her  will,  she  directed  her  exe- 
cutors to  sell  her  real  estate,  after  the  decease  of 
Jacob  and  Maria,  and  divide  the  proceeds  equally  be- 
tween her  seven  grandchildren  (naming  them),  chil- 
dren of  Jacob  and  Maria,  if  living ;  but  if  any  should 
be  dead,  leaving  issue,  then  such  issue  to  take  the 
share  of  the  parent. 

Jacob  died  after  his  mother,  some  time  in  the  fall  of 
1872.  His  three  children  died  before  him  intestate, 
two  of  them  leaving  each  two  children,  still  living. 

Mrs.  Van  Emburgh  (Maria)  survived,  and  it  ap- 
peared that  the  income  belonging  to  Jacob  while  miss- 
ing from  home,  and  before  the  time  fixed  as  that  when 
he  died,  had  accumulated,  and  the  income  since  that 
period  had  still  further  accumulated,  and  on  the  settle- 
ment of  the  estate  it  became  necessary  to  determine 
the  proper  distribution  of  such  accumulation,  as  also 
the  disposition  of  the  current  income. 

The  Surrogate. — I  am  of  the  opinion  that  what- 
ever income  accumulated  during  Jacob's  life  vested  in 
him,  belongs  to  his  estate,  and  must  be  administered 
as  in  case  of  intestacy,  and  must  be  handed  over  to 
the  representatives  of  his  estate.  As  to  any  accumu- 
lation after  his  death,  his  three  children  having  died 
first,  as  the  will  makes  no  provision  for  such  a  contin- 
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gency,  and  no  direction  to  accumulate,  it  would  seem 
to  fall  into  the  residuum  to  be  disposed  of  under  the  9th 
clause,  unless  it  becomes  payable  immediately  to  those 
presumptively  entitled  to  the  next  eventual  estate, 
under  section  40  of  1  Revised  Statutes,  726. 

That  section  provides  that  where,  in  consequence  of 
a  valid  limitation  of  an  expectant  estate,  there  shall 
be  a  suspense  of  the  power  of  alienation^  or  of  the 
ownership,  during  the  continuance  of  which  the  rents 
and  profits  shall  be  undisposed  of,  and  no  valid  direc- 
tion for  their  accumulation  is  given,  such  rents  and 
profits  shall  belong  to  the  persons  presumptively  enti- 
tled to  the  next  eventual  estate. 

The  limitation  of  the  estate  in  this  case  was  upon 
the  lives  of  Jacob  and  Maria,  and,  therefore,  valid,  and 
the  rents  and  profits  of  one-half  of  the  estate  since  the 
death  of  Jacob  and  his  children  seem  to  be  undisposed 
of  except  by  the  residuary  clause.  There  is  no  di- 
rection for  their  accumulation,  and  the  persons  who 
are  presumptively  entitled  to  the  next  eventual  estate 
are  the  children  of  Jacob  and  Maria  living  and  the 
issue  of  those  deceased.  In  Manice  v.  Manice,  (43 
If.  T.y  385),  Rapallo,  J.,  says,  (after  holding  in  that 
case  that  the  will  provided  for  an  unlawful  accumula- 
tion, and  that  those  presumptively  entitled  to  the  next 
eventual  estate  were  entitled  to  the  income):  "The 
statute  does  not  say  the  ultimate,  but  the  next  event- 
tual  estate ;  that  is,  the  estate  which  is  to  take  effect 
upon  the  happening  of  the  event  which  terminates  the 
accumulation.  Those  who  presumptively  will  be  enti- 
tled to  receive  the  rents  and  profits  when  the  period 
of  accumulation  ends  are  entitled  to  anticipate   the 
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event  which  is  to  terminate  the  accumulation,  and  to 
take  at  once  the  rents  and  profits  which  are  undis- 
posed of  or  unlawfully  directed  to  be  accumulated." 

In  Vail  V.  Vail  (4  Paige,  317),  it  was  held  that 
where  there  was  an  implied  trust  of  accumulation 
which  was  void  under  the  statute,  the  interest  and  in- 
come belonged  to  the  widow  and  children  of  the  testa- 
tors as  property  not  legally  disposed  of  by  his  will. 

In  Robison  v.  Robison  (5  Lans.y  165),  it  was  held 
that  where  the  income  of  an  estate  was  directed  to  be 
accumulated  beyond  the  majority  of  the  infants  named, 
it  was  void  after  such  majority,  and  the  beneficiaries 
might  call  the  executors  to  account  .for  it  as  belonging 
to  them. 

There  seems  to  be  some  uncertainty  created  by  the 
decisions  as  to  whether  the  person  presumptively  enti- 
tled is  the  person  presumptively  entitled  by  the  statute 
of  descent  or  distribution,  or  by  the  terms  of  the  will. 
In  Vail  V.  Vail  {ahove\  the  court  seemed  to  regard  it  a 
presumption  under  the  law  of  distribution,  but  in  that 
case  no  reference  is  made  to  the  statute  in  question ; 
while  in  Manice  v.  Manice  (above),  the  presumption 
seems  to  be  fixed  by  the  terms  of  the  will. 

The  question  may  also  arise  under  the  section  under 
consideration,  what  estate  is  intended  by  "the  next 
eventual  estate."  Eventual  means  final  terminating, 
ultimate,  also  "  happening  as  a  consequence,"  but  the 
word  "next"  would  seem  to  point  to  the  latter  signifi- 
cation, and  such  seems  to  be  the  interpretation  given  to 
it  in  Manice  v.  Manice  (above.)  (See  also  Schettler  v. 
Smith,  41  JSr.  T.,  328.) 

Upon  such  consideration  as  I  have  been  able  to  give 
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this  case,  I  am  of  the  opinion,  that  as  there  is  no  valid 
direction  by  the  will  in  question  for  the  accumulation 
of  the  rents  and  profite,  such  rents  and  profits  since 
the  death  of  Jacob  and  his  children  are  payable  to  the 
children  of  Jacob  and  Maria,  and  the  issue  of  those 
deceased,  and  should  not  be  accumulated  until  the 
ultimate  distribution  of  the  estate  under  the  9th  clause 
of  the  will,  and  that  the  children  living  are  each  enti- 
tled to  one-fifth  of  such  income,  and  the  children  of 
each  deceased  child  are  entitled  to  one-fifth,  to  be 
equally  divided  among  them,  both  as  to  the  accumula- 
tions since  the  decease  of  Jacob  and  the  future  rents 
and  profits  until  the  decease  of  Maria. 


New  York  County.— HON.  D.  C.   CALVIN,  Subrogate.— 

August,  1878. 

Williams  v.  Eaton. 

In    the   matter    of   the   estate   of  Rebecca    Eaton, 

deceased. 

While,  for  the  satisfaction  of  a  mortgage  upon  real  estate  devised  or  de- 
scended, the  real  estate  mortgaged  is  to  be  regarded  as  the  primary 
fund,  and  under  the  provisions  of  1  R.  S.,  749,  §  4,  goes  to  the  devisee 
or  heir,  subject  to  the  mortgage,  still,  where  there  is  reason  to  antici- 
pate a  deficiency  upon  a  foreclosure  of  the  mortgage,  the  executor 
should  be  directed  to  reserve  from  the  personal  estate,  a  sufficient  sum 
to  afford  the  mortgagee  his  proportion  of  Ins  demand  against  the  estate 
pro  rata  with  the  other  creditors,  and  to  that  extent  should  be  required 
to  satisfy  the  deficiency. 

Objections  were  filed  to  the  accounting  of  the  ex- 
ecutrix of  this  estate,  and  an  auditor  having  been 
appointed,  found  the  account  correct. 
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In  schedule  "D,"  a  bond  and  mortgage  of  S.  C. 
Williams  for  $2,500  was  inserted.  The  amount  of 
assets  appeared  to  be  $29113.19,  though  in  schedule 
"  B  "  a  large  number  of  valueless  claims  were  inserted. 
It  also  appeared  that,  including  the  mortgage  above 
stated,  there  was  a  large  amount  of  debts  in  excess  of 
assets,  and  that  the  mortgage  referred  to  was  upon 
real  estate  in  the  State  of  Minnesota,  which  was  esti- 
mated to  be  of  considerably  less  value  than  the  amount 
of  the  mortgage,  and  it  was  claimed  that  its  foreclosure 
would  be  likely  to  leave  a  conmderable  deficiency. 
The  question  raised,  on  an  application  for  a  decree 
confirming  the  auditor's  report,  was  whether  any  por- 
tion of  the  assets  should  be  retained  by  the  executrix 
to  meet  any  deficiency  which  might  result  from  such 
foreclosure. 

The  testimony  did  not  show  the  value  of  the  real 
estate  covered  by  the  mortgage,  but  the  matter  was 
submitted  upon  the  assumption  by  all  the  counsel  that 
there  might  be  a  deficiency* 

Edoab  a.  Hutchins,  for  the  mortgagee,  ^ 

R.  F.  Andrews,  for  the  exjeckiXrii* 
John  C.  Lang,  for  creditors. 

The  Surrogate.  —  By  the  provisions  of  section  4, 
1  Revised  Statutes,  749,  it  is  provided  that "  whenever 
any  real  estate  subject  to  a  mortgage  executed  by  any 
ancestor  or  testator  shall  descend  to  an  heir  or  pass  to 
a  devisee,  such  heir  or  devisee  shall  satisfy  and  dis- 
charge such  mortgage  out  of  his  own  property,  without 
resorting  to  the  executor  or  administrator  of  his  an- 
cestor, unless  there  be  an  express  direction  in  the  will 
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of  such  testator  that  such  mortgage  be  otherwise 
paid." 

The  case  of  Waldron  v.  Waldron  (4  Bradf.y  114),  is 
cited  by  the  counsel  for  creditors  as  authority  for  the 
doctrine  that  the  executor  was  not  under  obligation  to 
pay  any  deficiency  which  might  arise  under  the  fore- 
closure ;  and  Surrogate  Bradford  says :  "  Being  a  lien, 
however,  upon  the  lands,  the  estate  of  the  testatrix 
would  not  be  chargeable  with  their  payment,  unless 
by  some  special  direction  in  the  will  to  that  eflfect  or 
by  necessary  implication." 

But  in  the  case  under  consideration  by  the  learned 
Surrogate,  there  was  a  direction  in  the  will  to  pay  and 
discharge  out  of  the  personal  estate  all  the  testatrix's 
debts,  whether  on  bonds  and  mortgages  or  otherwise, 
which  was  held  to  charge  the  estate  with  the  payment 
of  the  mortgages,  so  that  the  statement  above  quoted 
was  obviously  obiter. 

In  the  case  of  Lamport  v.  Beeman  (34  Barb.,  239), 
cited  by  the  same  counsel,  the  question  arose  whether 
the  heirs  or  devisees  could  compel  an  executor  to  pay 
the  purchase  money  remaining  unpaid  upon  the  lands 
purchased  by  the  testator,  and  held  by  him  under  a  con- 
tract at  the  time  of  his  death,  out  of  the  assets  in  the 
hands  of  the  executor  or  administrator,  and  it  was 
held  that  they  could,  upon  the  ground  that  the  con- 
tract debt  for  the  purchase  money  was  not  a  mortgage 
within  the  intent  and  meaning  of  the  above  recited 
statute. 

In  Johnson  v.  Corbett  (11  PaigCy  265),  the  Chan- 
cellor, in  referring  to  the  statute  above  cited,  says 
that  ^^  it  expressly  charges  the  mortgage  debt  upon  the 
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'  mortgaged  premises  in  the  hands  of  the  heir  or  de- 
visee as  the  primary  fund.  The  object  of  the  statute 
was  not  to  deprive  the  mortgagee  of  any  part  of  his 
debt,  whei'e  the  real  estate  upon  which  it  is  a  specific 
lien  is  insufficient  to  pay  the  whole  of  the  debt,  includ- 
ing the  expense  of  foreclosure.  All  he  can  ask  for, 
however,  either  at  law  or  equity,  under  the  provisions 
of  the  Revised  Statutes,  is  that  the  balance  of  his  debt 
beyond  the  value  of  the  real  estate  upon  which  it  is  a 
lien  shall  be  paid  out  of  the  personal  estate  pro  rata 
with  the  claims  of  other  creditors."  (See  also  Halsey 
V.  Reed,  9  Paiges  445.) 

In  Erwin  v.  Loper  (43  N.  JT,  527),  Allen,  J.,  in  dis- 
cussing this  question,  says :  "It  is  also  true  that  lands 
mortgaged  are,  as  between  the  devisee  and  the  execu- 
tor and  the  creditors  and  legatees  of  the  testator,  a 
primary  fund  for  the  payment  of  the  mortgage  debt, 
and  if  they  are  of  insufficient  value  to  pay  the  debt, 
the  personal  assets  will  not  be  charged." 

The  use  by  this  learned  judge  of  the  term  "primary 
fund"  necessarily  carries  with  it  the  idea,  that  if  the 
primary  fund  be  exhausted,  then  the  general  assets 
may  be  resorted  to;  and  wherever  language  has  been 
used  to  the  contrary,  as  in  some  of  the  cases  above 
cited,  especially  in  Taylor  v.  Wendel  (4  Bradf.y  324)  — 
"the  provisions  of  the  Revised  Statutes  that  mort- 
gages are  not  a  charge  upon  the  general  estate,  but 
the  devisee  must  take  the  land  cum  onere  is  never 
disturbed  imless  by  some  clear  and  express  direction 
in  the  will" — it  has  been  too  broadly  stated,  and  it 
was  onlv  intended  to  state  that  the  real  estate  was  the 
primary  fund.     It  certainly  would  be  very  inequitable 
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to  turn  a  mortgagee  over  to  a  devisee  to  recover  the 
deficiency  arising  upon  a  mortgage  executed  to  him 
by  the  testator,  upon  whose  pecuniary  responsibility, 
as  well  as  the  security  of  the  real  estate,  he  may  be 
presumed  to  have  received  his  mortgage. 

I  am  of  the  opinion  that  it  is  my  duty,  under  the  ' 
circumstances  of  this  case,  to  direct  the  retention  of  a 
sufficient  fund  to  pay  the  deficiency  which  will  prob- 
ably arise  on  the  foreclosure  of  the  mortgage  in  ques- 
tion, in  the  same  proportion  that  the  other  debts  of 
the  estate  shall  be  paid.     (2  i?.  S.y  96,  §  94.) 

As  to  the  amount,  I  am  not  sufficiently  advised,  and 
if  the  parties  cannot  agree,  there  should  be  submitted 
some  evidence,  by  way  of  affidavit  or  otherwise,  to 
enable  me  to  determine  the  amount  which  should  be 
reserved. 

Ordered  accordingly. 


<  •  •  • » 
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Stevens  «.  Stevens. 

In    the    matter    of   the    estate   of   Paran  Stevens, 

deceased. 

Where  letters  testamentary  had  been  issued  from  a  Surrogate's  Court  of 
this  state  to  an  eicecutor,  who  was  a  non-resident,  and  subsequently 
his  surety,  desiring  to  be  relieved  from  future  responsibility  as  such, 
procured  a  citation  from  the  same  court,  requiring  the  executor  to  ap- 
pear before  it  and  give  new  sureties,  which  citation  was  served  upon 
him  personally,  but  without  the  limits  of  this  state, — Ueldy  that  the 
statute  not  providing  for  substituted  service,  and  the  executor  having 
originally  subjected  himself  to  the  jurisdiction  of  the  court,  the  service 
made  should  be  regarded  as  sufficient 
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Marietta  R.  Stevens,  by  petition,  alleged  that  she 
was  one  of  the  sureties  upon  the  bond  of  Charles  G. 
Stevens,  residing  in  Massachusetts,  executor  of  the  last 
will  and  testament  of  Paran  Stevens,  deceased,  and 
that  she  desired  to  be  released  from  responsibility  for 
his  future  acts  or  defaults  as  executor.  On  this  peti- 
tion a  citation  was  issued,  directed  to  the  said  execu- 
tor, requiring  him  to  appear  before  this  court  to  give 
new  sureties,  pursuant  to  an  order  of  this  court  made 
for  that  purpose.  On  the  return  day,  the  citation  was 
returned,  with  proof  of  personal  service  upon  the  ex- 
ecutor named,  in  the  State  of  Massachusetts,  where  he 
resides.  It  was  thereupon  objected  by  his  counsel 
that  such  service  was  void,  and  that  no  proceedings 
can  be  taken  thereon. 

Han  a  Pabsoks,  for  the  petitioner, 
G.  A.  Datison,  for  the  executor. 

The  Surrogate. — In  Dunn  v.  Dunn  {iPaigej  425), 
it  was  held  that  service  of  a  subpoena  upon  the  de- 
fendant in  another  state  or  county  was  irregular,  and 
no  proceedings  could  be  founded  thereon,  unless  the 
defendant  voluntarily  appeared ;  and  the  Chancellor, 
after  stating  that  he  is  "  not  aware  of  any  reported 
case  in  which  the  question  had  been  raised  in  this 
state,"  cites  several  English  authorities  somewhat  con- 
flicting, but  resulting,  as  the  court  thinks,  in  the  doc- 
trine above  enunciated. 

In  Green  v.  Oneida  (10  Wend.,  592),  it  was  held 
that  where  a  suit  was  commenced  by  declaration  in 
the  Common  Pleas  of  one  county,  a  copy  of  such  decla- 
ration could  be  served   on  the   defendant  while  in 
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another  county,  but  that  was  based  upon  the  implica- 
tion to  be  derived  from  the  Act  of  1833  {Laws  of  1833^ 
p.  394,  §  2.) 

In  Litchfield  v.  Burwell  (5  How.  Pr.,  341),  it  was 
held  that  an  admission  of  service  of  summons  by  de- 
fendants residing  out  of  the  state  was  ineffectual  as 
the  basis  of  any  judicial  proceedings  m  personam  in 
this  state,  and  the  court  says :  "  Service  of  process  out 
of  the  territorial  jurisdiction  of  the  court  from  which 
it  issued  was  at  common  law  a  nullity." 

In  Hulbert  t?.  The  Hope  Mutual  Insurance  Company 
(4  Bow.  Pr.y  274),  it  was  held  that  service  of  a  sum- 
mons upon  the  president  of  a  foreign  corporation  tem- 
porarily in  this  state  gave  the  court  no  jurisdiction 
against  the  corporation  for  the  purpose  of  a  personal 
judgment  upon  contracts  made  in  this  state,  or  for 
debts  due  to  residents  of  this  state,  and  this  decision 
was  affirmed  by  the  General  Term,  (4  How.  Pr.y 
415.) 

In  The  People  ex  rel.  Meyer  v.  Hartman  (2  Sweeny^ 
576),  it  was  held  that  in  order  for  a  Surrogate  to  re- 
move an  executor,  it  was  necessary  that  it  should  ap- 
pear that  service  upon  the  executor  had  been  made 
according  to  the  statute. 

By  section  66,  3  Revised  Statutes,  [6th  ed.],  84,  (2 
B.  S.y  79,  §  36,),  it  is  provided  that  when  the  sureties 
of  executors  or  administrators  desire  to  be  released 
from  responsibility,  they  may  apply  to  the  Surrogate 
for  relief,  and  the  next  section  directs  the  Surrogate 
thereupon  to  issue  a  citation  to  such  executor,  require 
ing  him  to  appear  and  give  new  sureties,  which  cita- 
tion shall  be  served  personally  upon  the  executor  at 
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least  six  days  before  the  return  day,  or,  if  he  shall 
have  absconded  or  cannot  be  found,  that  it  may  be 
served  by  leaving  a  copy  at  his  last  place  of  residence. 
It  is  claimed  by  counsel  for  the  executor,  that  inas- 
much as  this  court  is  the  creature  of  statute,  it  must 
conform  to  the  authority  of  the  statute  in  the  exercise 
of  its  functions,  and  that  as  the  general  principle  is  that 
the  service  of  process  is  inoperative  for  any  purpose  if 
made  in  another  state,  and  the  section  under  considera- 
tion makes  no  provision  for  such  service  upon  a  non- 
resident, it  is  a  case  of  omission,  which  would  seem  to 
result  in  placing  the  executor  in  this  case  beyond  the 
reach  of  this  court  in  respect  to  the  proceedings  insti- 
tuted in  this  matter. 

I  do  not  understand  the  counsel  to  claim  that  there 
is  any  statute  authorizing  the  publication  of  the  cita- 
tion in  this  matter,  or  that  such  power  is  to  be  implied 
from  the  subsequent  provisions  of  the  statute  for  such 
service  in  numerous  specific  cases.  It  would  seem  to 
follow  from  that  argument  that  a  non-resident  execu- 
tor, for  the  purpose  of  such  proceedings,  is  beyond  the 
reach  of  the  court,  and  that  the  statute  authorizing 
his  sureties  to  apply  to  be  discharged  —  a  statute  ex- 
pressly enacted  for  the  relief  of  such  sureties — is 
wholly  inoperative. 

From  the  best  information  I  have  been  able  to  ob- 
tain, it  appears  that  it  has  been  the  uniform  practice 
of  this  court  to  recognize  the  validity  of  a  personal 
service  outside  of  the  state  in  everv  case  where  substi- 
tuted  service  is  not  provided  by  statute.  Indeed  such 
a  course  would  seem  to  be  absolutely  necessary  in 
order  to  administer  the  statute,  which  is  the  basis  of 
this  proceeding. 


NEW  YOEK  COUNTY,  SEPTEMBER,  1878.        811 

BTEVEirS  V.  STBYBIjrB. 

'■^—  III  I  ■    I         »  ^^— ^iP^— — 

When  an  executor  applies  for  and  receives  letters 
testamentary  from  this  court,  by  which  he  assumes  to 
administer  an  estate,  it  seems  to  me  that  he  subjects 
himself  to  the  jurisdiction,  and,  in  effect,  undertakes 
to  obey  the  orders,  of  this  court  in  respect  thereto,  and 
I  am  not  willing  to  hold  that  by  the  fact  of  his  non- 
residence  or  his  subsequent  removal  from  the  state  he 
can  absolve  himself  frojn  accountability  in  respect 
thereto,  or,  in  the  absence  of  any  authority  to  adver- 
tise in  such  a  case,  if  personal  service  out  of  the  state 
shall  be  held  ineffectual,  to  place  himself  beyond  the 
reach  of  this  court  and  deprive  his  sureties  of  the  pro- 
tection which  the  statute  under  consideration  was  in- 
tended to  afford  him. 

I  am  of  the  opinion  that  the  personal  service  upon 
the  executor  in  this  case,  though  made  in  a  sister 
state,  gives  this  court  jurisdiction  to  release  the  sure- 
ties, and  that  a  representative  of  an  estate  deriving 
his  powers  and  authority  from  this  court  constitutes  a 
necessary,  as  well  as  a  reasonable,  exception  to  the 
general  rule  that  papers  served  in  another  state  are 
inoperative,  and  that  when  a  proceeding  is  provided 
for  and  personal  service  prescribed  as  a  mejins  of  ob- 
taining jurisdiction,  and  there  is  a  failure  to  provide 
for  a  substituted  service,  that  such  personal  service 
should  be  held  good,  wherever  made. 

In  these  various  cases  which  have  been  cited,  it  is 
worthy  of  attention  that  the  parties  might  have  had 
the  redress  sought  by  bringing  their  proceedings  in 
the  court  of  the  state  where  the  defendant  resided 
and  w^ere  served;  while  in  such  proceedings  as  the  one 
under  consideration  no  such  redress  could  be  secured 
within  the  jurisdiction  of  another  state. 
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The  question  as  to  the  motives  which  have  prompted 
this  proceeding,  and  its  effect  upon  the  estate,  I  do 
not  deem  it  my  duty  to  consider,  for  it  is  clear  that 
the  surety  is  entitled  to  the  relief  she  asks;  and  in 
every  case,  if  the  executor  shall  he  unable  to  give 
substituted  surety,  it  must  result  in  a  revocation  of  his 
letters ;  but  that  is  a  result  growing  out  of  the  statute 
itself,  and,  therefore,  affords  no  excuse  for  denying 
the  rights  which  the  statute  was  enacted  to  confer. 

I  am  of  the  opinion  that  the  prayer  of  the  petitioner 
should  be  granted. 

Ordered  accordingly. 


f  ■•» 


New  Tobk  County.— HON.  D.  C.  CALVIN,   Subbooatx.— 

September,  1878. 

Bradley  v.  Bradley. 
In  the  matter  of  the  estate  of  John  Bradley,  deceased. 

Upon  the  death  of  a  sole  executor,  the  residuary  legatee  is  first  entitled  to 
letters  of  administration,  as  against  the  widow  of  the  decedent,  in  like 
manner  as  if  the  executor  had  renounced  or  neglected  to  qualify. 

This  was  an  application  by  the  brother  of  the 
decedent,  for  letters  of  administration  with  the  will 
annexed,  as  residuary  legatee,  on  the  death. of  the  sole 
executor  appointed  by  the  will.  The  widow  appeared, 
and  as  such,  claimed  letters, 

T.  H.  Habness,  for  the  peUHoMr. 
Chas.  L.  CLABKKy  for  the  widow* 

The  Surrogate. —  By  section  15,  3  S.  5.,  [6  ed.], 
74,  (2  E.  8.y  71,  §   14),  it  is  provided  that  if  all 
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the  executors  renounced,  or,  on  notice,  neglect  to 
qualify,  letters  shall  be  issued  with  the  will  annexed, 
to  the  residuary  legatees,  if  there  be  any  who  will 
accept,  and  if  there  are  none,  then  to  a  principal  or 
specific  legatee,  and  if  there  are  none  of  these  that 
will  accept,  then  to  the  widow  and  next-of-kin,  as  in 
cases  of  intestacy.  By  section  60,  page  83,  of  the 
same  statute  (2  2?.  /S.,  78,  §  45),  it  is  provided  that  if 
executors  die  or  become  incapable,  or  if  their  author- 
ity be  revoked,  letters  with  the  will  annexed  shall  be 
granted  to  the  widow,  next-of-kin,  or  creditors  of  the 
deceased,  in  the  same  manner  as  thereinbefore  directed 
in  relation  to  original  letters  of  administration. 

In  Re  Ward,  (1  Redf.^  254),  which  was  a  case 
where  an  administrator  wdth  the  will  annexed,  had 
died,  it  was  held  that  the  order  prescribed  in  the  15th 
section  (above  cited)  should  prevail,  and  that  a  residu- 
ary legatee  was  first  entitled.  And  the  Surrogate  in 
his  opinion,  interpreted  sec.  60  (above  cited)  as  pro- 
viding for  the  same  order  of  preference  as  is  prescribed 
in  the  law  for  original  administration  with  the  will 
annexed. 

There  seems  to  be  no  good  reason  apparent  why  a 
different  order  should  prevail  in  the  case  of  renuncia- 
tion, or  failure  to  qualify,  and  the  case  where  such 
administrator,  etc.,  becomes  necessary  because  of  the 
death  of  the  executor,  and  hence  such  construction  if 
possible  should  be  adopted  as  will  harmonize  both 
sections. 

Section  60,  in  using  the  expression,  "  to  the  widow 
or  next-of-kin,  or  creditors  of  the  deceased,  or  other- 
wise," does  not,  it  seems  to  me,  attempt  to  prescribe 

33 
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the  order  of  preference,  but  refers  in  general  terms  to 
the  respective  statutes  providing  for  letters  of  admin- 
istration; and  the  words,  "in  the  same  manner  as 
hereinbefore  directed  in  relation  to  original  letters  of 
administration,"  refer  to  the  statutes  providing  for 
original  letters  in  intestate  cases,  and  to  the  statute 
providing  for  administration  with  the  will  annexed  in 
testate  cases,  {Red/.  Burr.  Pr,j  152). 

I  am  of  the  opinion  that  the  petitioner  is  entitled  to 
the  letters,  if,  as  is  assumed,  but  not  stated  in  the  peti- 
tion, the  deceased  executor  ever  qualified.  If  not, 
then  by  death  he  became  "legally  incompetent" 
under  the  15th  section,  and  the  petitioner,  as  resid- 
uary legatee,  would  indisputably  be  entitled. 

Ordered  accordingly. 


<*•»» 


New  Tobk  County.— HON.  D.  C.  CALVIN,  Sctbrogatb.— 

October,  1878. 

Trustees  of  Harvard  College  v.  Qunw. 

In  the  matter  of  the  estate  of  Thomas  Connell,  de- 
ceased* 

Wliere  a  will  provided  for  the  conversion  of  the  bulk  of  the  estate  into 
money  and  the  payment  of  the  various  legacies  therewith,  most  of 
which  were  not  to  be  paid  before  the  expiration  of  two  years  after  the 
probate  of  the  will,  but  some  were  excepted  from  this  restriction,  and 
the  latter  were  paid  in  full,  the  executors  having  reason  to  believe 
that  the  estate  would  be  sufficient  to  pay  all  in  full,  which  proved  not  to 
be  the  case,  owing  to  subsequent  depreciation  in  its  value, —  Held  that 
the  preference  of  the  legacies  last  mentioned  extended  only  to  the  time 
of  payment,  and  that  they  were  to  abate  pro  rata  with  the  other  lega- 
cies. 

Held  also,  that  while  the  executors  were  bound  to  enforce  the  liability  of 
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the  overpaid  legatees  to  refund  the  amount  of  the  overpayment,  the 
fonner,  having  acted  in  good  faith,  and  the  deficiency  arising  from  such 
depreciation  should  not  be  chargeable  with  the  result  of  such  proceed- 
ing, but  the  expense  thereof  should  be  sustained  by  the  estate. 
Whenever  a  will  provides  for  the  payment  of  one  legacy  before  another,  • 
and  it  is  not  made  preferential,  if  payment  be  demanded  after  tlie  expi- 
ration of  a  year  from  the  issuing  of  letters  testamentary,  the  executor 
should  refuse  to  pay  in  full,  and  leave  the  legatee  to  his  application  to 
the  Surrogate  to  compel  payment,  whereon,  if  a  deficiency  in  the 
assets  appear  probable,  a  partial  payment  may  be  ordered,  or  a  bond 
for  repayment  required. 

Upon  a  final  accounting  by  the  executors,  objections 
were  filed  on  behalf  of  Harvard  College  to  the  account 
as  rendered  by  John  Quinn,  one  of  the  executors,  in 
that  it  appeared  therefrom  that  a  legacy  to  the  Sister 
Gertrude  Paul,  had  been  paid  in  fuH^  while  the  will 
gave  her  no  preference  over  the  legacy  to  the  objector, 
and  that  a  legacy  to  the  Holy  Cross  had  been  paid  in 
full,  while  it  was  not  entitled  to  a  preference  over  that 
of  the  objector. 

The  New  York  Catholic  Protectory  for  boys,  and 
the  New  York  Catholic  Protectory  for  girls,  legatees, 
filed  objections  to  the  same  executor  s  account  in  that 
it  was  erroneous  in  crediting  the  executor  with  the 
payment  of  $10,000  to  Sister  Gertrude,  and  $4,000  to 
Sister  Mary  Alp,  of  the  Convent  of  the  Holy  Cross, 
and  the  question  whether  the  executor  named  was 
entitled  to  pay  those  legacies  in  full,  was  the  one  sub- 
mitted, the  account  showing  unpaid  legacies  to  the 
amount  of  $40,000,  and  a  balance  in  the  hands  of  the 
executors  of  little  over  $6,000.  It  was  conceded  that 
when  such  payments  were  made,  the  executor  hjid 
good  reason  to  believe  that  all  the  legacies  would  be 
paid,  the  deficiency  arising  subsequent  thereto,  from 
the  depreciation  of  property. 
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The  will  of  the  testator  in  the  3d  clause  recited 
that  as  his  personal  estate  was  insufficient  to  pay  the 
legacies  thereinafter  given,  he  devise  to  his  executors 
his  real  estate  in  trust  to  sell  and  dispose  of  the  same, 
and  apply  the  proceeds,  with  the  avails  of  his  person- 
alty not  specifically  devised,  to  the  payment  of  debts 
and  legacies  contained  in  his  will,  and  until  such  sale 
directed  them  to  collect  the  rents  and  profits  of-  the 
real  estate,  and  pay  taxes  and  assessments,  and  if  such 
rents  should  be  insufficient  therefor,  such  deficiency  to 
be  paid  out  of  the  avails  of  his  personal  estate. 

By  the  4th  clause  he  directed  his  executors  out  of 
the  proceeds  of  the  real  and  personal  estate  to  set 
aside  $35,000,  and  invest  the  same,  and  pay  the  inter- 
est and  income  semi-annually  to  his  adopted  daughter, 
Gracy  Lane  Connell,  for  life,  and  on  her  death  leaving 
issue,  to  pay  the  principal  to  such  of  her  children,  or 
their  descendants,  and  in  such  proportion,  as  she 
should  by  will  direct,  and  in  default  of  such  direction, 
the  principal  was  bequeathed  equally  to  his  lawful 
issue,  and  their  descendants,  but  if  she  should  die  with- 
out issue  or  their  descendants,  his  executors,  on  the 
death  of  his  daughter,  he  then  directs  to  pay  of  the  prin- 
cipal to  the  Roman  Catholic  Orphan  Asylum  for  boys 
in  the  City  of  New  York,  in  the  charge  of  the  Sisters 
of  Charity,  $10,000 ;  the  Roman  Catholic  Asylum  for 
girls,  $5,000;  the  Roman  Catholic  Industrial  School, 
82nd  street.  New  York,  in  charge  of  the  Sisters  of 
Mercy,  $5,000 ;  the  Roman  Catholic  Church  of  Saint 
Vincent  Ferrier  in  Lexington  avenue,  $5,000;  the 
Roman  Catholic  Church  of  St.  Francis  Xavier,  16th 
street,  $5,000;  and  to  the  Roman  Catholic  Mission, 
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Hoboken,  New  Jersey,  $5,000.  By  the  5th  clause 
he  gave  various  sums  which  he  directed  his  executors 
to  pay  as  soon  as  could  conveniently  be  done  in  the 
settlement  of  his  estate,  and  in  the  same  order  as 
therein  named  to  numerous  legatees,  and  at  the  close 
of  the  clause  he  directed  his  executors  to  pay  the  whole 
or  some  part  of  the  bequest  to  Gracy  Lane  Connell, 
Ann  Hasey,  Mary  Bell,  and  Thomas  Lane,  legatees 
thereinbefore  named,  out  of  his  personal  estate,  so  far 
as  the  same  shall  permit,  before  the  payment  of  the 
other  legatees  named,  and  without  waiting  for  the  con- 
version of  the  realty. 

By  the  6th  clause  he  directed  that  after  satisfying 
the  foregoing  provisions  of  his  will,  his  executors  pay 
out  of  the  residue  of  the  proceeds  of  his  estate, 
$10,000  to  the  Roman  Catholic  Protectory  for  boys, 
under  charge  of  the  Christian  Brothers  in  Westches- 
ter County;  $10,000  to  said  Protectory  for  girls; 
$10,000  to  the  Foundling  Asylum  under  the  charge  of 
the  Sisters  of  Mercy  in  New  York;  $5,000  to  the 
Eoman  Catholic  Church  of  Saint  Vincent  Ferrier  of 
Lexington  avenue;  $5,000  to  the  Reverend  Sister 
Gertrude,  Franciscan  Sister,  of  Peekskill ;  $5,000  to 
the  Convent  of  the  Holy  Cross,  St.  Laurent  near  Mon- 
treal ;  and  $2,000  to  the  Rev.  Father  Callahan,  Pastor 
of  St.  John  The  Evangelist,  for  his  individual  use,  and 
benefit.  By  the  9th  clause  he  authorized  his  execu- 
tors in  their  discretion  to  apply  in  pajrment  of  such 
legacies  in  the  5th  and  6th  clauses  of  his  will,  any 
bonds  and  mortgages  taken  by  them  pursuant  to  the 
3rd  clause  of  his  will,  and  he  expressly  declared,  and 
provided  that  no  legacies  thereinbefore  given,  except 
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those  to  said  Gracy,  Ann  Hasey,  Mary  Bell,  and 
Thomas  Lane  should  be  due,  or  payable  under  two 
years  after  the  date  of  the  will,  he  desiring  to  afford 
his  executors  a  sufficient  period  to  realize  from  his 
real  estate,  without  sacrifice,  the  necessary  means  for 
payment  of  said  legacies ;  and  by  the  9th  clause  he 
gave  the  residue  of  his  estate,  one-half  to  his  brothers, 
James  and  William  equally,  and  one-quarter  to  his 
adopted  daughter  Gracy;  the  remaining  one-quarter 
to  his  executors  in  trust  to  invest,  and  pay  the  interst 
and  income  semi-annually  during  her  life  to  Gracy, 
and  on  her  death  to  pay  the  principal  thereof  to  her 
descendants,  as  she  should  by  will  appoint,  and  in 
default  of  such  descendants  then  to  such  other  persons 
as  she  should  appoint,  and  in  default  of  such  appoint- 
ment to  her  heirs-atrlaw. 

Subsequently  thereto  the  testator  executed  a  codicil 
to  the  will  which  recited  that  since  the  execution  of 
his  will  he  had  made  partial  provisions  for  his  adopted 
daughter  Gracy,  and  for  Ann  Hasey  and  Thomas  Lane, 
by  way  of  advancement;  and  he  directed  that  the  sum 
of  $85,000  set  apart  for  Gracy  by  the  4th  clause,  be 
reduced  to  $15,000,  to  be  invested,  and  to  be  applied 
in  the  same  manner  as  in  the  4th  clause  provided,  and 
that  in  the  contingency  mentioned  in  that  article,  the 
Charitable  Institutions,  and  churches  therein  men- 
tioned, should  take  the  said  $15,000  pro  rata^  in  the 
same  proportion  as  the  said  $35,000  was  directed  to 
be  distributed. 

By  the  2nd  clause  of  said  codicil  he  provided  that 
the  5th  article  of  his  will  should  be  changed  in  the 
following  particulars :  the  legacies  to  Ann  Hasey  to  be 
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$2,000  instead  of  ^lO^OOO,  being  in  addition  to  the 
advancement  therein  referred  to ;  that  the  legacy  to 
Thomas  Lane  should  be  $1,000  instead  of  $5,000, 
being  in  addition  to  the  advancement  referred  to,  and 
he  directed  his  executors  to  invest  in  trust  for  Thomas 
Lane  $10,000  instead  of  $5,000,  to  collect  the  interest 
and  pay  it  to  him  semi-annually  during  life,  and  on  his 
death  the  principal  to  his  lawful  issue  equally.  If  he 
died  without  lawful  issue  then  to  such  person  as  he 
should  by  last  will  and  testament  appoint,  and  in 
default  of  appointment  to  his  lawful  heirs. 

He  also  gave  and  bequeathed  to  his  executors  out 
of  the  proceeds  of  his  estate  to  pay  John  Bradbum 
$1,000.  By  the  3rd  clause  he  made  the  following 
amendment  and  addition  to  the  6th  article  of  his  will. 

1st.  The  sum  to  be  paid  to  the  Roman  Catholic 
Protectory  for  boys  was  reduced  to  $5,000,  and  to  the 
same  Protectory  for  girls  to  $5,000  instead  of  $10,000 
each :  2nd-  To  Sister  Gertrude  Paul,  Superior  of  the 
Missionary  Sisters  of  Peekskill,  erroneously  described 
as  the  Reverend  Sister  Gertrude,  Franciscan  Sister, 
$10,000  instead  of  $5,000 :  3rd.  To  the  Convent  of 
the  Holy  Cross  &c.  $4,000  instead  of  $5,000 :  4th.  He 
directed  the  above  legacies  in  favor  of  Sister  Ger- 
trude, and  the  Convent  of  the  Holy  Cross  to  be  paid 
by  his  executors  immediately  after  making  provisions 
for  the  legacies  above  given  in  favor  of  Gracy,  Ann, 
Thomas  Lane,  and  Mary  Bell,  as  soon  as  practicable 
without  waiting  for  the  lapse  of  two  years. 

By  the  5th  clause  he  gave  out  of  his  residuary 
estate  $10,000  in  equal  shares  of  $2,000  each,  to  the 
Roman   Catholic    Asylum  for  boysj   to   the  Roman 
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Catholic  Asylum  for  girls;  to  the  Roman  Catholic 
Industrial  School ;  to  the  Roman  Catholic  Clmrch,  St. 
Francis  Xavier;  to  the  Roman  Catholic  Missionary 
Mothers,  Hoboken,  New  Jersey;  and  6th  he  gave  his 
executors  to  pay  out  of  the  residue  of  his  estate  to 
Harvard  College,  Cambridge,  $5,000,  and  he  provided 
that  each  and  every  provision  of  his  will  except  as 
modified  bv  his  codicil  be  confirmed. 

Subsequently  the  testator  executed  another  codicil 
whereby  he  devised  to  his  brother  James,  who  at  his 
request  had  removed  from  Halifax  \o  reside  in  testa- 
tor s  house,  said  house  and  premises ;  and  in  case  his 
brother  should  die  before  the  testator  then  to  his 
widow  and  heirs-atrlaw  living  at  the  time  of  testator's 
decease  according  to  the  law  of  inheritance. 

He  also  provided  that  in  case  any  of  the  legatees 
named  in  the  5th  clause  of  his  will,  should  die  before 
him  the  legacy  therein  given  to  such  legatee  should 
not  be  deemed  to  have  lapsed,  but  should  be  paid  to 
the  heirs  and  next  of  kin.  " 

He  further  modified  the  residuary  clause  of  his  will 
by  revoking  all  the  interest  to  his  brother  James,  and 
directed  the  rest  and  residue  therein  referred  to,  to  be 
paid,  one-quarter  to  his  brother  William,  and  the  other 
three-quarters  to  his  adopted  daughter  Gracy,  in  the 
manner  stated  in  said  9th  clause.  One-half  to  be  paid 
to  her,  and  the  other  half  to  his  executors  in  trust 
for  the  same  uses. 

Anderson  and  Mak,  for  truateea  qf  Hcarvard  College  and  for  InatUur 
tion  qf  Mercy. 

Stanley,  Brown  and  Clabk,  for  the  exectUor. 

Develin  and  Miller, /or  the  N.  Y.  Catholic  Protectorie8, 

J.  J.  Marvin, /or  St.  Xavier^ s  College. 

Wetmore  and  Bowne,  for  Jamea  Connell, 
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The  Surrogate. — The  questions  presented  for  deter- 
mination are.  Firsts  whether  the  executor  had  the 
right  to  pa}'^  Sister  Gertrude  her  $10,000  legacy,  and 
Sister  Mary  Alp  her  $4,000  legacy  in  full,  in  prefer- 
ence to  those  legatees  objecting  to  the  account,  by 
reason  of  a  preference  given  by  the  terms  of  the  will. 
Second.  If  not  thus  preferred  whether  the  executor  is 
chargeable  with  the  overpayment,  having  paid  them 
in  full  upon  the  presumption  that  there  would  be 
ample  assets  to  pay  all  the  legatees  of  that  class. 

It  will  be  observed  that  by  the  4  th  clause  of  the 
will  $35,000  was  to  be  set  aside  for  the  testator's 
adopted  daughter  Gracy,  but  by  the  first  codicil  he 
reduces  that  sum  to  $15,000. 

By  the  5th  clause,  which  provides  that  the  various 
legacies  shall  be  paid  in  the  order  they  are  named,  he 
gives  to  his  adopted  daughter  Gracy  $5,000,  Ann 
Hasey  $10,000,  Thomas  Lane  $5,000,  and  the  income 
of  $5,000  during  his  life,  and  Mary  Bell  $4,000,  and 
directs  his  executors  to  pay  the  whole,  or  some  part 
of  their  bequest  out  of  his  personal  estate  before  the 
payment  of  the  other  legacies. 

By  his  1st  codicil  the  legacy  to  Ann  Hasey  is 
reduced  from  $10,000  to  $2,000,  and  the  legacy  to 
Thomas  Lane  is  reduced  from  $5,000  to  $1,000,  and 
he  is  given  the  income  of  $10,000  instead  of  $5,000  as* 
provided  in  the  5th  article  of  the  will. 

By  the  6th  clause  he  provides  that  aft^r  satisfying 
the  foregoing  provisions,  the  executors  shall  pay, 
among  others,  to  Sister  Gertrude  $5,000,  and  to  the 
Convent  of  the  Holy  Cross  $5,000,  and  that  the  lega- 
cies thereinbefore  given  except  to  Gracy,  Ann  Hasey, 
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Mary  Bell^  and  Thomas  Lane,  shall  not  be  due,  and 
payable  until  two  years  after  the  probate  of  his  will, 
in  order  to  afford  his  executors  a  reasonable  time  to 
realize  from  his  real  estate  without  sacrifice. 

By  his  1st  codicil  he  makes  the  following  amend* 
ments  and  additions  to  the  6th  article  of  his  will, 
among  others,  and  gives  $10,000  to  Sister  Gertrude, 
instead  of  $5,000,  and  to  the  Convent  of  Holy  Cross 
$4,000,  instead  of  $5,000,  and  directs  the  legacies  to 
Sister  Gertrude,  and  the  Convent  of  the  Holy  Cross 
to  be  paid  by  his  executors  immediately  after  making 
provisions  for  the  legacies  to  Gracy,  Ann,  Thomas  ' 
Lane,  and  Mary  Bell,  as  soon  as  practicable,  and  with- 
out the  lapse  of  two  years,  and  provides  that  each  and 
every  provision  of  his  will,  except  as  modified  by  his 
codicil  is  validated  and  confirmed. 

By  the  will,  in  the  residuary  clause,  a  second  portion 
is  given  in  addition,  to  his  adopted  daughter,  but  as  to 
that  no  question  arises  as  I  understand  it,  because 
there  is  not  a  sufficient  fund  to  reach  it. 

It  will  be  observed  that  by  the  7th  clause  of  the 
will  it  is  provided  that  none  of  the  legacies  shall  be 
deemed  due  or  payable,  until  two  years  after  the  pro- 
bate of  the  will,  except  as  to  his  adopted  daughter 
Gracy,  Ann  Hasey,  Mary  Bell,  and  Thomas  Lane,  but 
that  by  the  1st  codicil  in  the  fourth  subdivision  of  the 
3rd  clause,  he  directs  the  legacies  to  Sister  Gertrude 
and  to  the  Convent  of  the  Holy  Cross  to  be  paid  as 
soon  after  the  payment  of  the  legacies  to  his  adopted 
daughter  Gracy,  Ann,  Thomas  Lane,  and  Mary  Bell, 
as  practicable. 

I  am  of  the  opinion  that  these  latter  provisions 
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gave  the  preference  to  those  legacies  as  to  the  time  of 
payment  over  all  legacies  mentioned  either  in  the  will 
or  codicil,  except  those  given  to  his  adopted  daughter, 
to  Ann  Hasey,  Thomas  Lane,  and  Mary  Bell,  and  that 
the  provisions  in  the  codicil  giving  preference  to  these 
two  legacies,  was  not  confined  to  the  legacies  only 
named  in  the  codicil,  but  to  all  the  legacies  mentioned 
in  both  instruments,  and  that  that  clause  is  to  all 
intents  and  purposes  as  effectual  in  giving  such  prefer- 
ences as  it  would  have  been  if  inserted  in  the  7th 
clause  of  the  will,  and  had  read  thus : 

"I  hereby  expressly  declare  and  provide  that  none 
of  the  legacies  hereinbefore  given  except  those  to  said 
Gracy,  Ann  Hasey,  Mary  Bell,  Thomas  Lane,  and  Ger- 
trude and  the  Convent  of  the  Holy  Cross,  shall  be 
deemed  due  and  payable  until  two  years  after  the 
probate  of  this  will ;  and  I  direct  that  after  making 
provisions  for  the  said  legacies  to  Gracy,  Ann,  Thomas 
and  Mary,  the  legacies  to  Sister  Gertrude,  and  the 
Convent  of  the  Holy  Cross  shall  be  paid  as  soon  as 
practicable  and  without  waiting  for  the  lapse  of  two 
years,  provided  for  the  payment  of  the  other  legacies 
in  the  order  named  in  this  will. 

I  am  of  the  opinion  that  but  for  the  provisions  of 
the  codicil  giving  such  preference,  those  legacies 
would  have  been  required  to  be  paid  pro  rata  with 
the  other  legacies  named  in  the  6th  clause,  for  the 
reason  that  the  provisions  of  the  5th  clause  prescrib- 
ing the  order  of  the  payment  of  the  legacies  therein- 
after named,  referred  only  to  such  as  were  named  in 
and  by  the  5th  clause,  otherwise  there  was  no  need  of 
a  6th  clause,  but  the  legacies  given  in  the  6th  clause 
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might  have  been  added  to  the  5th,  whereby  they 
would  have  been  required  to  be  paid  according  to  the 
order  in  which  they  are  named  in  said-Cth  clause,  and 
in  this  view  it  does  not  seem  to  me  to  be  material  to 
determine,  whether  the  modified  legacies  mentioned, 
were  in  effect  incorporated  into  either  the  5th  or  6th 
clauses  of  the  will,  for  the  language  of  the  preference 
in  the  codicil  is  broad  enough  to  cover  the  legacies  of 
the  will  as  well  as  codicil. 

It  will  be  observed  that  the  change  of  the  legacies 
to  Sister  Gertrude,  and  the  Convent  of  the  Holy  Cross 
is  made  as  an  amendment  to  article  6th  of  the  will, 
and  as  I  have  already  suggested  that  the  provisions  con- 
tained in  the  5th  clause  of  the  will  to  pay  in  the  same 
order  as  thereinafter  named,  do  not  apply  to  the 
legacies  contained  in  the  6th  clause,  it  is  quite  clear 
to  my  mind  that  the  force  of  that  clause  prescribing 
the  order  of  payment  does  not  apply  to  those  legacies 
as  amended  by  the  codicil,  and  therefore  the  only 
question  upon  that  subject  is  whether  the  language  of 
the  codicil,  "  I  direct  the  above  legacies  in  favor  of 
Sister  Gertrude,  and  the  Convent  of  the  Holy  Cross 
to  be  paid  by  my  executors  immediately  after  making 
provision  for  the  legacies  before  given  in  favor  of 
Gracy,  &c.,  without  waiting  for  the  lapse  of  two  years," 
amounts  to  a  preference  in  respect  to  the  amount  to 
be  paid,  instead  of  the  time  when  they  are  required 
to  be  paid. 

Roper  on  Legacies,  (vol.  1,  p.  420),  says  that 
**  when  a  bequest  is  made  in  the  form  of  a  general 
legacy,  and  is  pure  bounty,  and  there  are  no  expres- 
sions in,  or  inference  to  be  drawn  from,  the  will,  mani- 
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festing  an  intent  to  give  it  priority,  the  objects  or 
purposes  to  which  the  legacy  is  to  be  applied  will 
not  exempt  it  from  abatement,  for  a  court  of  equity 
will  not  speculate  upon  what  a  testator  might  mean 
as  to  preferring  a  legacy,  on  account  of  the  object  or 
purpose  to  which  it  is  given,  when  in  form  it  is  merely 
general."  And  (at  page  424):  "The  court,  there- 
fore, (when  the  testator's  express  declarations  are 
relied  on)  requires  them  to  be  clear  and  explicit,  in 
order  to  give  any  individual  general  legacy  a  prefer- 
ence over  other  general  bequests."  And  again :  "  If, 
however,  the  expressions  be  ambiguous,  and  do  not 
mark  with  certainty  the  testator's  intention  to  give  a 
priority  to  a  legatee,  the  rule  of  abatement  is  so  much 
regarded,  that  the  court  will  not  permit  it  to  be 
infringed  by  such  an  uncertainty." 

In  Blower  v.  Moret,  (2  Ves.  Sr.y  420),  the  testa- 
tor gave  to  his  wife  a  legacy  of  £500,  with  a  direction 
to  pay  it  immediately  after  his  death,  out  of  the  first 
moneys  that  should  be  received  by  his  executors ;  it 
was  held  that  neither  the  order  of  payment  of  the 
legacy  immediately  after  the  testator's  death,  nor  the 
direction  for  its  satisfaction  out  of  the  first  moneys 
which  should  come  to  the  hands  of  the  executors, 
would  be  a  sufficiently  clear  manifestation  of  his 
intentions  that  he  meant  to  give  this  legacy  a  prece- 
dence in  payment  to  his  other  bequests;  that  the 
testator  in  directing  the  legacy  to  be  paid  immediately 
after  his  death,  might  merely  intend  to  anticipate  the 
legal  period  of  payment,  and  not  to  give  the  legacy  a 
priority  to  his  other  general  legacies.  (See  also  Bees- 
ton  V.    Brooth,    4  Mad.,    161;    Johnson    v.    Child, 
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4  Hare^  87).  In  the  former  case,  a  legacy  is  given  to 
"  A./'  payable  one  month  after  the  testator's  death ; 
one  to  "B./*  payable  six  months  thereafter,  and  one 
payable  to  "C."  twelve  months  thereafter.  It  was 
held  that  the  difference  in  times  of  payment  did  not 
impart  to  any  of  the  legacies  such  a  preference  as  to 
exempt  them  from  abating  on  a  deficiency  of  assets, 
because  the  preference  was  confined  to  payment  only. 
So  the  language^  "  in  the  first  place  I  give  the  legacy 
to  ^ A.,'  and  afterwards  a  legacy  to  ^  B.,'  "  was  held  not 
to  give  "  A."  the  priority  of  "  B.,"  or  either  of  them 
priority  to  other  general  legatees,  so  as  to  exempt 
them  from  the  obligation  of  abating  with  such  other 
legatees. 

The  6th  clause  of  the  will,  provides  that  after  satis- 
fying the  foregoing  provisions,  the  testator  devises 
and  bequeaths  out  of  the  residue  of  his  estate  certain 
sums,  which  also  indicates  an  intention  to  provide 
for  the  full  payment  of  the  legacies  contained  in  the 
5th  clause. 

Under  the  above  authorities,  the  provision  for  the 
payment  of  the  two  legacies  mentioned,  immediately 
after  making  provisions  for  the  four  legacies  referred  to, 
and  without  waiting  for  the  lapse  of  two  years,  I  am  of 
the  opinion,  is  no  stronger  indication  of  a  preference 
.than  in  the  case  of  Blower  u.  Moret  above  cited, 
which  was  a  direction  to  pay  his  wife's  legacy  imme- 
diately after  his  death,  out  of  the  first  moneys  which 
should  be  received.  .(See  also  Gallego  v.  Attorney 
General,  3  Leigh^  450). 

By  section  54,  3  Revised  Statutes,  [6th  ed.],  98,  (2 
a.  S.y  90,  §  43),  it  is  provided  that  legacies  shall  not 
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be  payable  until  after  the  expiration  of  one  year  from 
the  time  of  granting  letters,  unless  the  same  are 
directed  by  will  to  be  sooner  paid,  and  by  the  next 
section,  (sec.  65),  it  is  provided  that  if  a  legacy  be 
directed  to  be  sooner  paid,  the  executor  may  require 
a  bond  with  sureties,  conditioned  that  if  any  debts 
against  the  deceased  shall  duly  appear,  and  that  there 
shall  be  no  other  assets  to  pay  other  legacies,  or  not 
sufficient,  the  legatees  shall  refund  the  legacy  so  paid, 
or  a  rateable  proportion  thereof  with  the  other  lega- 
tees, as  may  be  necessary  for  payment  of  the  said 
debts,  and  the  proportional  parts  of  such  other  lega- 
cies. 

This  statute  clearly  shows  that  the  fact  that  the 
will  provides  for  the  payment  of  one  legacy  before 
another,  is  no  indication  of  a  preference  over  others, 
otherwise  no  security  would  be  required  for  repay- 
ment in  the  cases  named,  except  for  debts. 

The  idea  that  the  clause  of  the  codicil  directing  the 
payment  of  the  two  legacies  mentioned,  and  immedi- 
ately after  providing  for  the  four  named,  is  a  manifest 
and.  conclusive  engrafting  of  those  two  legacies  upon 
the  5th  clause,  seems  to  me  entirely  untenable,  for  no 
reference  whatever  is  made  to  the  5th  clause,  or  any 
of  its  terms,  except  the  naming  of  three  of  the  lega- 
tees thereof,  and  it  would  be  as  reasonable  to  say  that 
it  w^as  an  engrafting  of  those  legacies  into  the  4th 
clause,  which  makes  provision  for  the  first  named  four 
legatees,  and  the  adopted  daughter.     Indeed,  siich  a 
,  construction  is,  in  my  opinion,  without  warrant  in  the 
.  language  of  the  will,  or  any  of  its  provisions. 
,     The  question  to  be  determined  is,  what  effect  the 
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payment  of  the  full  legacies  to  Sister  Gertrude  and 
the  Convent  of  the  Holy  Cross,  when  the  assets  proved 
insufficient  to  pay  all  of  the  same  class,  shall  be  upon 
the  executor ;  whether  he,  having  paid  in  the  belief 
that  there  was  sufficient  property  to  pay  all  the  lega- 
cies in  full,  and  the  deficiency  arising  from  the  depre- 
ciation of  the  property,  he  shall  be  charged  with  such 
over  payment. 

It  is  not  quite  clear  that  under  the  statute  last 
cited,  the  executor  might  not  have  exacted  the  bond 
therein  prescribed  —  certainly  as  to  the  first  payment 
to  Sister  Gertrude,  which  was  paid  within  one  year 
after  the  issuing  of  letters  testamentary. 

This  case  is  so  submitted  that  it  is  difficult  to  tell 
whether  there  was  apparently,  and  so  believed  to  be, 
sufficient  property  to  pay  all  the  legatees,  and  if  there 
was,  how  the  deficiency  occurred ;  but  from  the  argu- 
ment of  the  respective  counsel,  I  am  led  to  suppose 
that  there  was  ample  property  to  pay  all  the  legatees 
in  full  at  the  time  of  the  decease  of  the  testator,  and 
probably  at  the  time  of  the  payment  of  the  legacies 
in  question,  which  I  have  held  had  no  preference. 

In  Gallego  v.  The  Attorney  General,  (above),  it  was 
held  that  the  unpaid  legatees  have  the  right  to  look  to 
the  executors  for  their  rateable  proportion  of  the  fund, 
and  are  not  bound  to  have  recourse  to  the  legatees 
w^ho  have  been  fully  paid,  to  compel  them  to  refund 
the  excess  by  them  received  above  their  just  propor- 
tion, nor  have  the  unpaid  legatees,  the  executors  being 
solvent,  any  right  to  call  upon  the  other  legatees  to 
refund ;  and  it  was  stated  as  a  query  whether  the  exec- 
utors had  a  right  to  require  the  legatees  paid  in  full  to 
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refund,  although  it  was  admitted  in  that  case  that  the 
executors  in  paying,  had  acted  in  good  faith,  but  that 
they  should  have  secured  themselves  either  by  paying 
pari  pa88Uy  or  by  taking  bonds  to  refund,  or  bringing 
the  whole  again  under  the  control  of  the  Chancellor. 

In  Kinsman's  Executors,  {Cases  of  Equity  Abridged^ 
239),  the  executor  was  instructed  by  will  to  turn  the 
estate  into  money  as  soon  as  conveniently  might  be. 
The  estate  consisted  principally  in  East  India  stock, 
when  it  bore  a  good  price,  and  several  of  the  legatees 
called  for  payment  of  their  legacies,  and  the  execu- 
tor supposing  the  estate  sufficient,  gave  them  bonds 
for  their  legacies,  but  kept  the  stock  imtil  it  fell, 
80  that  the  assets  were  insufficient.  The  executor 
brought  an  action  against  the  legatees  paid  in  full, 
for  the  abatement  of  their  legacies  in  proportion  to 
the  others,  considering  the  value  of  the  stock  at  that 
time,  and  the  executor  was  beaten  and  held  for  the 
value  of  the  stock  at  the  end  of  a  year. 

In  the  case  of  Fenwick  v.  Clarke,  (6  Law  TimeSy 
N.  8. J  593),  legacies  were  given  to  be  paid  immedi- 
ately, and  that  to  certain  persons  in  succession,  and 
the  will  directed  that  the  moneys  not  immediately 
payable  should  be  invested.  A  year  after  the  decease 
of  the  testatrix,  the  executors,  believing  the  assets 
sufficient  to  pay  the  legacies  in  full,  paid  the  immedi- 
ate legacies,  and  deposited  some  assets  in  a  bank 
which  was  of  good  repute,  but  which  afterwards 
stopped ;  and  a  loss  was  incurred  so  that  the  deferred 
legacies  could  not  be  paid  in  full.  The  executor  filed 
a  bill  to  apportion  among  the  deferred  legatees.  It 
was  held  that  there  being  no  imputation  on  the  good 
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faith  of  the  executor,  the  deferred  legatees  must  bear 
the  loss,  and  that  the  executors  were  not  bound  to 
make  it  good,  nor  the  satisfied  legatees  to  recoup ; 
but  this  latter  case  seems  to  be  in  direct  conflict  with 
that  of  Gallego  ».  The  Attorney  General,  {ahove).  In 
the  case  of  Kinsman's  Executors,  {above),  the  executor 
retained  certain  stock,  contrary  to  the  provisions  of 
the  will,  until  it  depreciated,  and  hence  was  properly 
charged. 

In  Orr  u.  Kaines  (2  Ves.  /St.,  193),  the  executor  was 
charged,  or  rather  was  defeated  in  an  action  to  compel 
the  legatees  to  refund,  where  there  appeared  insuffi- 
cient assets  to  pay  in  full ;  where  the  executor  had 
filed  no  inventory,  and  took  no  pains  to  protect  him- 
self. 

In  Coppin  v.  Coppin  (2  Peere  Williams^  291),  it 
was  held  that  an  executor  who  pays  beyond  assets, 
cannot  make  the  legatees  refund,  though  in  Gallego  v. 
The  Attorney  General,  (above),  Tucker,  J.,  held  other- 
wise; but  under  the  facts  of  this  case,  I  am  of  the 
opinion  that  the  doctrine  laid  down  in  Fenwick  jy. 
Clarke,  (above),  is  the  juster  rule,  for  in  this  case, 
the  testator  directed  the  pa3nDients  to  be  made  as  they 
were  made,  and  they  were  made,  as  I  understand  the 
fltatement  of  the  case,  when  there  was  in  fact  ample 
property  with  which  to  pay  all  the  legacies  in  full, 
and  the  occasion  of  the  difficulty  was  by  unfore- 
geen  depreciation  of  the  property,  without  any  fault 
of  the  executor,  and  it  would  be  be  very  imjust, 
under  such  circumstances,  to  make  him  personally 
responsible  and  leave  him  to  the  uncertain  exigency 
of  a  suit  against  the  legatees  in  question,  to  compel 
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ihem  to  refund,  especially  where  there  is  some  doubt 
whether  he  had  the  right  to  exact  security  of  the  so- 
called  preferred  legatees  at  the  time  when  the  pay- 
ments were  made. 

I  am  of  the  opinion  that  the  over-paid  legatees  are 
liable  to  refund  so  much  as  they  have  been  overpaid, 
(Noel  V.  Robinson,  1  Vernon^  90;  Gallego  v.  The 
Attorney  General,  3  Leigh,  450) ;  and  that  it  is  the 
duty  of  the  executor,  in  behalf  of  the  estate,  to 
enforce  that  liability ;  but  I  am  not  willing,  under  the 
circumstances  of  the  case,  as  they  are  understood,  to 
charge  him  with  the  result  of  such  proceedings,  but 
only  to  require  him  to  act  in  the  premises  as  the  repre- 
sentative of  the  estate,  for  the  benefit  of  the  legatees 
interested  therein,  especially  as  it  is  claimed  by  some 
^f  the  counsel,  that  in  such  a  case  the  other  legatees 
could  not  maintain  an  action  against  those  paid  in 
full,  to  abate  their  legacies. 

I  am  of  the  opinion  that  sufficient  funds  should  be 
retained  in  the  hands  of  the  executors,  undistributed 
on  this  accounting,  to  indemnify  them  against  any 
costs  and  expenses  attending  this  litigation,  and  that 
after  its  determination  there  should  be  an  accounting 
and  distribution  in  respect  to  such  sum  retained,  and 
of  any  amount  recovered  and  realized  from  the  over- 
paid legatees. 

While  I  am  clear  in  the  opinion  that  the  executor 
acted  in  good  faith  in  making  these  payments,  from  a 
belief  that  it  was  his  duty  to  pay  under  the  terms  of 
the  will,  and  that  there  was  ample  property  to  pay 
the  legacies  in  full,  yet  I  deem  it  proper  to  make 
the  following  suggestions,  for  the  benefit  of  executors 
thus  situated  in  the  future. 
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Wherever  a  will  provides  for  the  payment  of  one 
legacy  before  another,  and  it  is  not  made  preferential, 
and  the  payment  shall  be  demanded  after  the  expira- 
tion of  a  year  from  the  issuing  of  letters  testamentary, 
the  executor  should  refuse  to  pay  in  full,  and  leave 
the  legatee  to  his  application  to  the  Surrogate  to 
compel  such  payment,  whereon  if  it  appear  at  all 
probable  that  there  may  be  a  deficiency  of  assets  to 
pay  all  the  legacies,  he  may  direct  the  payment  of  a 
reasonable  percentage,  or  in  case  of  full  pajnnent 
require  from  the  legatees  a  bond,  such  as  is  provi- 
ded by  the  statute,  in  the  case  where  payment  is 
directed  before  the  expiration  of  a  year. 


New  Tobk  Couktt.  — HON.  D.  C.  CALVIN,  Subbogate.— 

November,  1878. 

Matter  of  Foster. 

In  the  matter  of  the  estate  of  Barbara    Foster, 

deceased. 

An  auditor  appointed  pursuant  to  the  provisions  of  the  Revised  Statutes, 
(2  R  S.,  94,  §  64),  can  not  withhold  his  report  until  his  fees  are  paid, 
since  the  allowance  to  be  made  to  him  by  the  Surrogate  is  to  follow  the 
confirmation  of  the  report,  or  other  determination  upon  it. 

So  held  where  the  auditor  instituted  a  proceeding  to  compel  the  executor  to 
take  up  a  report  in  his  favor,  and  there  were  no  assets  in  his  hands. 

It  aeejns  that  a  referee,  appointed  by  the  Surrogate  of  New  York  County,  in 
accordance  with  the  provisions  of  the  statute  of  1870,  {Laws  qf  1870, 
ch.  359,  §  6),  could  so  withhold  his  report,  in  like  manner  as  a  referee 
appointed  by  the  Supreme  Court 

This  was  a  proceeding  to  compel  Henry  Grass,  the 
executor,  to  pay  to  the  auditor  appointed  herein,  his 
fees  as  such,  and  to  take  up  the  auditor's  report,  file 
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the  same  in  this  court,  and  take  proceedings  for  its 
confirmation  or  rejection,  it  appearing  that  the  report 
had  been  drawn,  and  was  in  favor  of  said  executor. 

It  appeared  by  the  answering  affidavit,  that  there 
were  no  assets  in  the  hands  of  the  executor,  but  that 
the  estate  was  indebted  to  him,  and  that  he  had  no 
funds  with  which  to  take  up  the  report  and  pay  the 
fees. 

Dailet,  Pebby  and  Towns,  for  the  petitioners, 
Chas.  £.  Cbowbll,  for  the  executor. 

The  Surrogate.  —  By  the  terms  of  section  73, 
3  R.  S.,  [6th  ed.],  102,  (2  B.  S.,  94,  §  64),  under  the 
head  of  accounting  of  executors  and  administrators,  it 
is  provided  that  the  Surrogate  may  appoint  one  or 
more  auditors  to  examine  the  accounts  presented  to 
him,  and  to  make  report  thereon,  subject  to  his  con- 
firmation, and  may  make  a  reasonable  allowance  to 
such  auditors,  not  exceeding  ^2  per  day,  to  be  paid 
out  of  the  estate  of  the  deceased.  This  is  the  only 
statute  prescribing  the  authority  of  the  Surrogate  to 
appoint  an  auditor,  and  such  auditor's  duty  thereon, 
and  it  seems  to  me  that  it  is  the  duty  of  the  auditor 
to  make  his  report  for  the  purpose  of  confirmation, 
and  that  the  allowance  to  be  made  by  the  Surrogate 
is  to  follow  the  confirmation  or  determination  in  the 
matter.  For  it  would  not  seem  to  be  an  appropriate 
proceeding  for  the  auditor,  or  any  one  in  his  behalf, 
to  petition  the  Surrogate  to  make  such  allowance  before 
he  shall  have  made  and  filed  his  report.  It  is  equally 
apparent  that  the  statute  providing  for  the  payment  of 
his  fees,  after  they  shall  have  been  allowed  out  of  the 
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estate  of  the  deceased,  there  is  no  duty  to  pay  the  same 
imposed  upon  the  representative  of  the  estate,  in  the 
absence  of  assets  wherewith  to  make  such  payment. 
The  auditor  in  this  case  appears  to  have  been 
appointed  under  the  statute  above  cited,  and  must  be 
held  to  come  under  the  interpretation  above  suggested. 
This  conclusion  is  certainly  not  only  unjust  to  audi- 
tors, but  calculated  in  many  cases  to  greatly  obstruct 
the  business  of  this  office,  for  there  are  many  cases 
where  the  accounts  of  executors  and  administrators 
show  no  assets  in  hand,  and  yet  the  proper  investiga- 
tion of  their  accounts  is  indispensable  to  parties 
interested  in  the  several  estates,  but  auditors  cannot 
be  reasonably  expected  in  such  cases  to  render  servi- 
ces when  the  accounts  show  no  fund  applicable  to  the 
payment  of  their  fees. 

But  by  chapter  359,  section  6,  of  the  Laws  of  1870, 
specially  applicable  to  this  court,  it  is  provided  that  in 
any-  accounting,  or  in  any  other  proceeding  in  this 
court,  the  Surrogate  may  appoint  a  referee  to  take 
testimony,  examine  the  accounts,  and  hear  and  deter- 
mine disputed  claims  and  other  matters  relating 
thereto,  and  make  report  subject  to  the  confirmation 
of  the  Surrogate,  and  that  such  referee  shall  have  the 
same  powers  and  compensation  as  referees  appointed 
by  the  Supreme  Court;  and  as  the  practice  of  the 
Supreme  Court  enables  a  referee  to  withhold  his  report 
until  his  fees  shall  be  paid,  I  am  of  the  opinion  that 
the  section  above  cited  would  enable  the  referee 
appointed  by  this  court  to  withhold  his  report  in  like 
manner,  and  to  receive  like  fees  as  in  the  Supreme 
Court,  and  that,  for  the  protection   as  well  of  the 
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referee  as  to  secure  the  performance  of  his  duty  in 
the  interest  of  the  parties,  a  referee  should  be 
appointed  for  the  purpose  of  examining  the  accounts 
rendered  to  the  Surrogate,  and  to  determine  disputed 
claims  and  other  matters  relating  thereto,  instead  of 
an  auditor  as  heretofore,  and  I  am  also  of  the  opinion 
that  under  the  general  power  of  this  court  to  control 
the  conduct  of  executors  and  administrators,  they 
might,  having  assets,  be  compelled  to  take  up  the 
report  and  pay  the  fees  of  such  referee. 


Ordered  accordingly. 


<■■•  I 
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Howard  v.  Dougherty. 

In  the  matter  of  the  .estate  of  Catherine  Costello, 

deceased. 

Since  the  enactment  of  the  act  of  1867  (Laws  of  1867,  ch,  782,  §7),  repealing 
tlie  act  of  1864  {Laws  of  1864,  ch.  71,  §  10),  an  executor  of  an  estate 
should  not  be  appointed  its  collector,  pending  a  contest  of  the  will 
under  which  the  executor  acts,  against  the  objection  of  the  contestants, 
especially  where  he  has  an  interest  in  any  degree  hostile  to  the  estate. 

This  was  an  application  for  the  appointment  of  a 
collector  pending  the  contest  of  the  will  and  codicil. 
It  appeared  that  the  will  appointed  one  Barclay  and 
James  Watson  as  executors ;  that  Barclay  died,  and 
a  codicil  was  made  appointing  Frederick  S.  Howard  as 
executor.  Said  Howard  filed  a  petition,  as  said  ex- 
ecutor, setting  forth  that  James  Watson,  in  his  life 
time,  was  the  only  qualified  executor  of  James  Co*- 
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tello,  deceased,  and  had  charge  of  his  estate  from 
March,  1874,  to  June,  1878,  when  he  died,  whereupon 
letters  testamentary  were  issued  on  his  will  to 
Catherine  Costello,  the  decedent,  as  executrix;  who 
did  not  qualify ;  and  that  the  petitioner,  at  her  request, 
took  charge  of  the  estate  from  the  death  of  James 
Watson  to  the  time  of  her  death,  September  14th, 
1878,  and  is,  therefore,  familiar  with  the  affairs  con- 
nected therewith,  and  that  he  is  also  executor  and  has 
almost  exclusive  charge  of  the  affairs  of  the  James 
Watson  estate ;  that  the  estate  of  Watson  is  not  in  any 
way  mixed  up  with  this  estate,  as  alleged  in  the  peti- 
tion of  Bernard  Dougherty,  the  contestant,  but  one 
distinct  and  separate,  and  has  been  kept  so  by  peti- 
tioner and  said  Watson,  and  prayed  that  he  might  be 
appointed  collector  of  this  estate. 

In  answer  to  the  petition  last  named,  the  attorney 
for  the  contestant  filed  an  affidavit,  alleging  that  he 
had  examined  the  records  of  this  court,  and  found  that 
the  estates  of  James  Watson,  James  Costello  and  the 
decedent  appear  to  be  represented  by  said  Howard, 
and  he  is  the  proponent  of  the  will  and  codicil  in 
question;  that  the  objection  filed  charged  James 
Watson  with  imduly  influencing  the  decedent  in  the 
making  of  her  will ;  that  by  the  will  of  James  Costello 
the  principal  part  of  his  estate  became  that  of  the  de- 
cedent, and  that  James  Watson  and  the  decedent 
represented  the  estate  of  James  Costello  as  executor 
and  executrix,  and  that  there  has  been  no  account 
filed  of  the  estate  of  said  James,  but  the  inventory 
shows  property  to  the  value  of  $43,600 ;  that  the  will 
of  James  Watson  was  admitted  to  probate,  whereby 
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his  daughter,  the  wife  of  said  Howard,  became  entitled 
to  the  greater  part,  if  not  the  whole,  of  the  said  estate, 
and  that  she  and  said  Howard  are  executors  of  said 
will,  but  have  filed  no  inventory ;  that  the  taxes  are 
in  arrears  on  decedent's  estate  for  several  years,  and 
that  the  estate  of  James  Watson  holds  mortgages  upon 
the  estate  of  the  decedent.  Objection  is  made  to  the 
appointment  of  said  Howard,  because  his  interest  in 
the  estate  of  Watson,  through  his  wife,  would  not 
leave  him  impartial  in  the  administration  of  the  estate. 

Paddock  A  Cannon,  for  the  executor, 
Thos.  L.  Feitneb, /or  the  cofitestant. 

The  Surrogate. — It  is  quite  clear  to  my  mind  that 
Mr.  Howard  represents  interests  hostile  to  those  of  the 
present  estate,  to  some  extent  at  least. 

By  chapter  71  of  the  Laws  of  1864,  section  10,  the 
act  of  1837,  chapter  460,  section  23,  was  so  amended 
as  to  give  the  executor  named  in  the  will  a  prior  right 
to  be  appointed  collector;  but  by  the  act  of  1867, 
chapter  782,  section  7,  the  provisions  which  gave  such 
preference  in  the  act  of  1864  were  repealed. 

It  is  not  quite  clear  why  this  repeal  was  made,  but 
presumably  because  it  was  supposed  that  an  executor 
who  propounded  a  will  would  be  in  such  a  position  of 
hostility  to  the  contestant  of  the  will  as  to  render  it 
probable  that,  in  the  administration  of  the  estate, 
pending  the  contest,  he  would  be  in  hostility  to  the 
next-of-kin  so  contesting,  and  would,  therefore,  not  be 
so  impartial  as  to  justify  his  custody  of  the  estate  dur- 
ing such  litigation;  and  to  my  mind  this  affords 
sufficient  reason  why  an  executor,  under  these  circum- 
stances, should  not  ordinarily  be  appointed,  against 
the  protest  of  contestants. 
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A  collector  and  receiver  represents  the  interests  of 
the  respective  legatees,  if  the  will  shall  be  admitted  to 
probate ;  but  in  case  of  rejection,  he  represents  the 
heirs  and  next-of-kin,  and  should  not  be  appointed, 
when  it  is  apparent  that,  in  respect  to  the  probate  of 
the  will,  he  is  in  hostility  to  any  party  he  must  thus 
represent,  except  upon  the  consent  of  tlie  respective 
parties,  or  for  some  very  special  reason  rendering  him 
indispensable  in  the  proper  administration  of  the 
estate. 

The  collector  should  give  the  usual  security  in  th6 
penalty  of  $100,000. 

Ordered  accordingly. 


^^•m$ 
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November,  1878. 

Matter  of  Douglass. 

In  the  matter  of  the  estate  of  Alfred  Douglass, 

Junior. 

Under  the  provisions  of  the  Laws  of  1870,  ch.  359  §  6,  the  Surrogate  of  New 
York  County  upon  a  petition  by  a  creditor  to  compel  an  executor  to 
account,  may  appoint  a  referee  not  only  to  procure  a  mere  accounting  by 
the  executor,  but  to  ascertain  the  correctness  of  the  account  and  for 
that  purpose  to  tal<e  testimony  to  contradict  that  of  the  executor,  and 
to  falsify  or  surcharge  the  account. 

It  seems  that  under  §§  52,  58,  54,  of  2  R.  5.,  92,  93,  any  Surrogate  has 
jurisdiction  not  only  to  appoint  an  auditor,  upon  the  application  of  a 
creditor,  to  obtain  an  accounting  by  an  executor,  but  also  to  take  testi- 
mony to  ascertain  the  accuracy  of  the  account. 

This  was  a  proceeding  on  a  petition  of  a  creditor  of 
the  estate  for  an  accounting  by  the  executors.  An 
account  was  filed,  objections  were  interposed,  and  a 
reference  of  such  account  was  moved  by  contestant, 
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And  on  submitting  the  order  of  reference  it  was 
objected:  1st,  that  as  the  petition  asked  no  relief 
except  the  accounting,  there  was  no  authority  to 
appoint  a  referee,  under  the  authority  of  Westervelt  v. 
Gregg,  (1  Barb.  Ch.,  469),  and  Campbell  v.  Bruen,  (1 
Bradf.y  224) ;  and  2d,  it  was  also  argued  that  if  a 
reference  could  be  made  under  6th  section  of  chapter 
369  of  the  Laws  of  1870,  it  could  only  be  for  the  pur- 
pose of  examining  the  accoimt  of  the  executors. 

The  Surrogate.  —  I  have  had  occasion  to  say  that 
the  accounting  contemplated  by  section  63  of  3  R.  S., 
[6  ed.]  99,  (2  E.  aS.,  92,  §  52),  was  of  very  little  prac- 
tical utility  if  it  only  authorized  the  examination  of  an 
executor  or  administrator  thus  accounting  under  sec- 
tion 67  of  the  same  statute. 

The  object  of  such  an  accounting  is  not  only  to  pro- 
cure an  account,  but  to  ascertain  whether  the  account 
is  correct,  and  in  many  instances  it  would  be  a  futile 
effort,  if  only  the  examination  of  the  executor  or 
administrator  were  to  be  had,  and  their  testimony 
could  not  be  contradicted,  or  the  account  falsified  or 
surcharged. .  Indeed  it  would  be  little  more  than  an  idle 
ceremony,  and  serve  no  practical  end,  and  I  entertain 
no  doubt  that  the  cases  above  cited  are  based  upon  an 
entirely  mistaken  notion  of  the  object  of  the  statute 
referred  to,  and  from  the  intimation  of  Earl,  J.  in 
Buchan  v.  Rintoul  (70  iV.  Z".,  1),  I  have  no  doubt 
that  that  court  when  the  question  shall  be  squarely 
presented,  will  dissent  from  the  authority  of  those 
cases.  The  court  says,  "  If  it  were  an  original  ques- 
tion I  would  be  inclined  to  hold  that  in  a  proceeding 
under  section  52  (63  above)  the  person  who  applied 
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for  the  order  could  appear  and  contest  the  account, 
and  that  as  between  him  and  the  executor  the  account 
could  be  settled,  and  that  the  Surrogate  could  under 
section  54  (2  M.  S.y  92),  or  independently  of  that 
section,  appoint  an  auditor  to  examine  the  account." 
For  the  purpose  of  determining  the  questions  pre- 
sented however,  it  is  only  necessary  to  consider  the 
effect  of  the  6th  section  of  the  act  of  1870  (above), 
for  that  provides  that  in  any  accounting  of  the  said 
Surrogate's  Court,  or  in  any  proceeding  therein,  the 
Surrogate  may  appoint  a  referee  to  take  testimony  as 
to  the  facts  in  relation  thereto,  to  examine  the 
accounts  rendered,  to  hear  and  determine  all  dis- 
puted claims,  and  other  matters  relating  to  said 
accounts,  and  to  report  subject  to  confirmation. 

It  is  quite  clear  that  the  accounting  in  this  matter, 
is  to  the  Surrogate  of  this  county,  that  he  may 
appoint  a  referee  to  take  testimony  in  respect  to  such 
accounting,  and  obviously  for  and  against,  to  examine 
the  accounts  and  hear  and  digtermine  all  disputed 
claims,  and  other  matters,  an  authority  quite  as  ample 
as  that  of  an  auditor  under  the  Revised  Statutes  on 
final  accounting. 

I  am  therefore  of  the  opinion  that  this  section 
authorizes  the  appointment  of  a  referee  with  full 
powers,  and  that  the  mere  rendering  of  an  account  to 
the  Surrogate  enables  him  to  make  such  reference,  to 
confirm  the  report  of  the  referee,  and  settle  the 
account  as  between  the  parties  before  the  court. 


Ordered  accordingly. 
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ABATEMENT. 


1.  Where  a  will  provided  for  the  cotiTersion  of  the  bulk  of  the  estate  Into 
money  and  the  payment  of  the  varlons  legacies  therewith,  most  of 
which  were  not  to  be  paid  before  the  expiration  of  two  years  after  the 
probate  of  the  will,  but  some  were  excepted  from  this  restriction,  and 
the  latter  were  paid  in  full,  the  executors  having  reason  to  believe 
that  the  estate  would  suflSce  to  pay  all  in  full,  which  proved  not  to  be 
the  case,  owing  to  the  subsequent  depreciation  in  its  value, —  Held  that 
the  preference  of  the  legacies  last  mentioned  extended  only  to  the  time 
of  payment,  and  that  they  were  to  abate  pro  ratOf  with  the  other  lega- 
cies.    Trustees  of  Harvard  College  v.  Quinrif  514. 

2»  Held  also,  that  while  the  executora  were  bound  to  enforce  the  liability  of 
the  overpaid  legatees  to  refund  the  amount  of  the  overpayment,  the 
fonner,  having  acted  in  good  faith,  and  the  deficiency  arising  from  such 
depreciation  should  not  l>e  chargeable  with  the  result  of  such  proceed- 
ing, but  the  expense  thereof  should  be  sustained  by  the  estate.   lb, 

ACCOUNTING. 

1.  Administrators  are  justified,  even  as  against  creditors,  in  burying  the 

deceased  according  to  his  rank  and  station  in  life,  but  before  erecting 
a  monument  or  headstone,  and  enclosing  the  burial  plot,  should  wait 
until  they  have  ascertained  the  condition  of  the  estate,  and  in  case  the 
estate  can  not  pay  creditors  in  full  they  will  not  be  allowed  for  expenses 
of  a  monument.    Matter  qf  Erlacher,  8. 

2.  In  a  case  where  the  deceased  was  an  assistant  engineer  in  the  fire  depart- 

ment in  the  city  of  New  York,  at  a  salary  of  $2,000  per  year,  and  was 
well  connected,  held,  that  funeral  expenses  of  $334.70  might  be  al- 
lowed.   Ih, 

8.  It  appearing  that  the  estate  amounted  only  to  $2,025.78,  held,  that  the 
administrators  should  be  allowed  only  $260.00  of  $670.00  expended  by 
them  for  a  monument  and  enclosing  the  burial  plot.    lb, 

4.  Administrators  should  not,  before  ascertaining  the  amount  of  the  estate^ 
purchase  a  larger  burial  plot  than  is  necessary  to  bury  the  deceased ;  and 
where,  therefore,  an  administratrix,  for  the  burial  of  the  deceased,  pur- 
chased in  her  own  name  half  a  plot  in  Greenwood  Cemetery  at  a  cost 
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of  $270  (though  by  the  rules  of  the  cemetery  she  might  have  pur- 
chased a  quarter  plot),  and  afterwards  the  estate  realized  only  $2,625.78, 
held,  that  she  should  be  allowed  only  $185.00  for  the  purchase  of  the 
plot«  though  there  were  no  creditors  of  the  estate.  lb, 
6.  In  determining  what  should  be  allowed  for  the  purchase  of  a  head-stone 
for  the  deceased,  although  regard  should  be  had  to  the  proportion  which 
it  bears  to  the  amount  of  the  estate,  yet  Uie  former  decisions  as  to  what 
that  proportion  sliouJd  be,  should  not  be  strictly  followed,  but  regard 
should  be  had  to  the  increased  cost  of  such  articles  since  these  decisions 
were  rendered.    lb, 

6.  Where  the  evidence  showed  that  out  of  an  estate  of  $983.30  the  adminis- 

tratrix paid  $425  for  funeral  expenses,  besides  $60  for  clergyman's  fee 
and  music,  and  $78  for  a  gravestone,  Held,  thai  only  $200  should  be 
allowed  for  funeral  expenses  and  $50  for  a  grave-stone.  Matter  qf 
Mount,  9,  n. 

7.  Where  it  appeared  that  the  decedent's  estate  amounted  in  value  to  less 

than  $2,800,  and  that  $700  was  charged  by  the  administratrix  for  burial 
lot  and  monument,  and  $200  additional  was  placed  to  the  account  of 
funeral  expenses,  Held,  that  the  charge  for  burial-lot  and  monument 
was  excessive.    Matter  of  Wood,  9,  n. 

8.  An  undertaker,  called  upon  to  furnish  funeral  requisites  for  a  deceased, 

is  only  chargeable  with  a  knowledge  of  the  apparent  condition  of  the 
deceased's  property,  and  his  station  in  life,  and  if  he  furnishes  only 
what  would  be  suitable  if  such  appearances  were  not  deceptive,  he  is 
entitled  to  be  paid  in  full  from  the  estate,  even  though  it  is  insolvent* 
Matter  of  Rooney,  16. 

9.  Where  articles  of  the  testator's  property  are  specifically  bequeathed,  and 

on  the  final  accounting  of  the  executor  there  is  no  evidence  to  show 
what  has  been  done  with  such  property,  the  presumption  is  that  they 
have  been  disposed  of  in  accordance  with  the  directions  of  the  will* 
Matter  of  Pollock,  100. 
1(K  The  fact  that  an  executor  or  trustee,  in  his  accounts,  erroneously 
charges  himself  with  sums  of  money,  does  not  prevent  him  from 
afterwards,  on  his  accounting,  claiming  that  he  is  not  properly  cliarge- 
able  with  them.    Matter  of  Pollock,  100. 

11.  The  reception  without  objection,  of  evidence  of  a  transaction  had  be- 
tween the  decedent  and  a  witness  for  the  contestant  of  an  executor's 
account,  given  on  cross-examination,  before  the  witness's  incompetency 
to  testify  concerning  it,  under  §  899  of  the  Code  of  Procedure,  was 
disclosed,  is  no  waiver  of  Its  inadmissibility,  and  the  contestant  may, 
upon  discovering  the  incompetency,  move  to  strike  out  the  evidence. 
Montgomery  v.  Miller,  154. 

12.  A  general  devise  to  executors  to  sell  and  distribute,  in  a  specified  way, 
the  proceeds  of  real  estate,  does  not  convert  it  into  personalty,  so  as  to 
make  them  accountable  for  such  as  has  not  been  sold,  as  personalty, 
upon  their  final  accounting;  and  if  a  sale  is  not  made  within  a  proper 
time,  the  remedy  is  by  application  to  the  court  to  compel  it.  Matter  qf 
Hunter,  175. 
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18.  Upon  an  accounting  by  an  executor  before  an  auditor,  one  who  has  a 
right  to  appear  and  has  objected  to  the  account,  is  entitled  to  be  repre- 
sented by  counsel,  who  may  examine  the  accounting  executor  concern- 
ing the  account.    Matter  of  Rich,  177. 

14.  Where  an  infant  is  cited  to  appear  on  an  accounting,  the  appointment 
of  a  special  guardian  to  represent  him  there  is  necessary,  although  he 
have  a  general  guardian;  and  an  allowance  to  such  special  guardian 
upon  such  accounting  is  proper.     Gunning  v.  Lockman,  273. 

15.  Under  the  provisions  of  section  9  of  chapter  359  of  the  Laws  of  1870, 
(p.  426),  allowances  in  lieu  of  costs  may  be  made  to  all  the  counsel, 
upon  the  accountiug  of  an  executor  or  administrator.  Instead  of  to  the 
parties.     Gunning  v.  Loclrman,  273. 

16.  It  seems  that  this  provision  extends  even  to  a  proceeding  in  which  there 
is  no  contest    Jb, 

17.  A  claim  against  the  executor,  in  favor  of  the  estate,  and  which  he  has 
included  in  the  inventory,  and  in  his  final  account,  may  be  passed  upon 
by  the  auditor  to  whom  tlie  account  is  referred,  although,  from  tlie  facta 
admitted  to  exist,  the  executor  disputes  his  liability  thereon.  Matter 
qf  Leslie,  280. 

18.  A  collector  of  an  estate,  afterward  appointed  administrator,  sold  a  por- 
tion of  the  assets  to  next-of-kin,  taking  their  notes  for  the  price,  which 
were  never  paid,  and  charged  himself  in  his  account  as  administrator 
with  the  amount  of  the  purchase  price.  Held  that,  on  a  final  account- 
ing, he  was  entitled,  as  against  assignees  of  tlie  distributive  shares 
respectively,  to  credits  for  the  amount  of  the  notes,  with  interest  from 
their  dates  to  one  year  after  he  received  letters  of  administration,  and 
that  he  should  be  chargeable,  in  his  account,  with  interest  on  them  to 
that  time  only.    Haskin  v.  Teller,  316. 

19.  In  general,  an  administrator  will  not  be  allowed  a  charge  for  clerk  liire 
in  keeping  his  accounts,  as  such,  but  for  Just  and  reasonable  expenses 
incurred  in  the  preparation  of  his  accounts  for  submission  to  the  Surro- 
gate he  may  be  allowed,  under  section  8,  ch.  362  of  Laws  of  1863. 
'Fowler  v.  Lockwood,  466. 

20.  The  ''  actual  and  necessary  expenses  as  shall  appear  Just  and  reasona- 
ble," (Laws  of  1863,  ch.  362,  §  8),  which  may  be  allowed  to  an  executor 
or  administrator  upon  final  accounting,  include  only  personal  expenses 
in  the  administration.  To  entitle  him«  therefore,  to  be  allowed  for 
expenses  of  counsel  in  matters  relating  to  the  estate,  it  is  not  necessary 
for  him  to  show  affirmatively  the  justness  or  reasonableness  of  the  sum 
paid.  It  is  sufficient  that  it  appears  that  the  services  of  counsel  were 
justly  rendered  the  estate.  The  burden  is  on  the  party  objecting  to  the 
account  to  show  that  the  payment  was  excessive  and  unreasonable  in 
amount    lb, 

21.  Under  the  provisions  of  the  Laws  of  1870,  ch.  369,  §  6,  the  Surrogate  of 
New  York  county  upon  a  petition  by  a  creditor  to  compel  an  executor  to 
account,  may  appoint  a  referee  not  only  to  procure  a  mere  accounting 
by  the  executor,  but  to  ascertain  the  correctness  of  the  account,  and  for 
that  purpose  to  take  testimony  to  contradict  that  of  the  executor,  and 
to  falsify  or  surcharge  the  account    Matter  qf  Douglass,  538. 
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ACCUMULATIONS. 
See  Suspension  of  Alienation. 
ADEMPTION. 

The  principle  of  ademption  does  not  apply  to  residuary  legacies.  HaysT. 
Hibbardy  28. 

ADMINISTRATION. 

1.  The  provisions  of  the  Revised  Statutes  (2  R.  S.,  75,  §  31,)  giving  the  public 

administrator  of  the  City  of  New  York,  in  certain  cases,  the  right  to 
administration  in  preference  to  a  foreign  administrator,  are  not  repealed 
by  implication  by  the  act  of  1863,  (L.  1863,  ch.  403,  p.  694,)  providing 
for  the  issuing  of  letters  of  administration  to  a  foreign  administrator 
or  person  authorized  by  him  to  receive  them.    Matter  of  Hanoverj  91. 

2.  Under  the  act  of  1863,  (L.  1863,  ch.  403),  providing  for  granting  adminis- 

tration to  foreign  administrators,  the  Surrogate  has  no  power  to  grant 
letters  until  the  provisions  of  the  act  in  regard  to  notice,  publication^ 
and  examination  as  to  creditors,  &c.,  have  been  complied  with.    lb. 

3.  The  practice  that  had  prevailed  for  many  years  prior  to  1863  in  the  office 

of  the  Surrogate  of  the  County  of  New  York  of  granting  administration 
to  the  attorney  of  a  foreign  administrator,  held  to  have  been  superseded 
by  the  act  of  1863.    lb, 

4.  The  jurisdiction  of  a  surrogate  of  one  county,  who  has  issued  letters 

testamentary  on  probate  of  a  will,  cannot  be  attacked  in  subsequent 
proceedings  before  the  surrogate  of  another  county,  instituted  by  the 
executor  to  establish  his  right,  as  representing  his  testator,  to  adminis- 
ter upon  another  estate,  which  such  testator,  if  living,  would  have 
been  entitled  to  administer  upon.    Matter  of  Harney,    214. 

6.  The  surviving  husband  of  a  woman  dying  intestate  is  entitled  to  admin- 
ister upon  her  estate  (2  R.  S.,  75,  §  29),  and  if  she  dies  without  leav- 
ing descendants,  he  receives  all  the  personalty,  after  payment  of  *her 
debts,  to  his  own  use,  as  against  her  brothers  and  sisters,    lb. 

Where  such  surviving  husband  had  not,  in  his  lifetime,  taken  out  letters  of  ' 
administration  upon  his  wife's  estate,  but  they  had  been  issued  to  his 
wife's  sister,  Held^  that  after  the  husband's  death,  and  upon  the  peti- 
tion of  his  executors,  the  letters  so  issued  should  be  revoked,  and  new 
letters  be  issued  to  the  executors.  J&.  (But  see  Matter  of  O'Niel,  2 
Re^,,  544). 

6.  Where  there  were  neither  residuary,  principal  nor  specific  legatees  of  a 
testatrix,  who  could  receive  letters  testamentary  and  accept  adminis- 
tration with  the  will  annexed,  and  sisters  of  the  half-blood,  who  were 
not  beneficiaries  under  the  will,  were  the  only  next-of-kin,  — Held,  that 
the  issue  of  letters  to  one  of  them  was  proper,  and  that  they  could  not 
be  revoked  on  the  petition  of  one  who  claimed  as  the  principal  benefl* 
ciary  under  the  will  of  the  sole  legatee  of  the  testratrix.  Kircheia  t» 
Scheig,  277. 
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7.  Where  a  married  woman,  more  than  five  years  after  the  disappearance  of 

her  husband,  and  knowing  nothing  of  his  whereabouts,  remarried,  but 
subsequently  he  obtained  a  decree  of  divorce,  in  an  action  against  her 
in  which  she  appeared,  for  her  adultery  with  the  man  she  so  married, 
which  decree  forbade  her  to  marry  during  her  husband's  lifetime,  Held 
that  such  second  marriage  was  void,  and  that  letters  of  administration 
granted  to  her  as  the  widow  of  the  man  she  contracted  it  with  should 
be  revoked.  Oram  v.  Oramf  300. 
Upon  the  death  of  a  sole  executor,  the  residuary  legatee  is  first  entitled  to 
letters  of  administration,  as  against  the  widow  of  the  decedent,  in  like 
manner  as  if  the  executor  had  renounced  or  neglected  to  qualify. 
Bradley  v.  Bradley,  612. 

ADMINISTRATOR. 

See  Executors  and  ADMnasTRATOBS. 

ADVANCEMENT. 

The  provision  of  the  Revised  Statutes  (2  R.  S.,  96,  §§  75,  76,  77),  in  regard 
to  advancements,  does  not  apply,  except  in  cases  of  total  or  partial 
intestacy ;  and  not  to  advancements  made  to  a  residuary  legatee.  Hays 
v.  Hibbard,  28. 

ADVANCES. 

1.  To  procure  an  order  directing  an  advance  to  be  made  by  executors  to  a 

beneficiary  under  a  will,  as  provided  for  in  §§  82,  83,  2  R.  S.,  dS,  the 
petitioner  must  present  facts  going  to  show  that  such  advance  is  neces- 
sary to  the  petitioner's  support,  in  the  station  in  life  in  which  the  peti- 
tioner occupies,  and  the  petition  should  state  the  amount  required. 
Lockwood  V.  Lockwood,  380. 

2.  Where  the  will,  after  the  specific  bequests  and  devises,  disposed  of  all  the 

residue  of  the  estate,  Held,  that  the  computation  of  the  **  one-third 
more  of  assets"  after  payment  of  all  debts,  legacies  and  claims,  neces- 
sary under  the  statute  to  justify  such  advance,  was  to  be  made  by 
excluding  the  residuary  legacies.    P). 

8.  Where  the  beneficiary  applying  for  the  advance,  is  to  receive,  imder  the 

will,  the  interest  only,  of  a  specified  sum  which  is  bequeathed  in  trust 
for  his  benefit,  with  remainder  over,  only  an  advance  of  such  interest  as 
has  accrued  is  proper.    16. 

4.  A  sum  to  be  paid  annually  cannot  be  ordered  as  an  advance,  but  only  a 

specific  amount  to  meet  present  needs.    lb, 

5.  The  effect  of  the  restriction  imposed  by  the  Revised  Statutes  (2  R.  S.,  62, 

§  33),  whereby  an  executor,  after  the  service  of  a  citation  issued  upo» 
the  filing  of  allegations  against  the  validity  of  a  will,  is  directed  to  sus- 
pend all  proceedings  in  relation  to  the  estate  of  his  testator,  except  the 
collection  and  recovery  of  moneys  and  the  payment  of  debts,  until  a 
decision  shall  be  had  on  such  allegations,  is  such  that  the  Surrogate  has 
no  power,  during  the  pendency  of  the  contest  of  a  will  on  allegations, 

85 
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to  direct  the  advance  of  a  portion  of  a  legacy,  as  provided  for  in  tbp 
Revised  Sututes  (2  R.  S.,  98,  §§  82,  83),  even  though  the  legatee  he  also 
one  of  the  next-of-kin  of  the  decedent,  and  entitled  to  a  distrihutive 
share  of  the  estate,  if  the  will  be  set  aside.    La  Bau  t.  Vanderbilt,  384, 

ALLOWANCES. 

1.  In  general,  an  administrator  will  not  be  allowed  a  charge  for  clerk  hire  in 

keeping  his  accounts,  as  such,  but  for  just  and  reasonable  expenses 
incurred  in  the  preparation  of  his  accounts  for  submission  to  the  Sur- 
rogate he  may  be  allowed,  under  section  8,  ch.  362  of  Laws  of  1863. 
Fowler  v.  Lockvoood,  466. 

2.  The  '*  actual  and  necessary  expenses  as  shall  appear  just  and  reasonable," 

(Laws  of  1863,  ch.  362,  §  8),  which  may  be  allowed  to  an  executor  or 
administrator  upon  final  accounting,  include  only  personal  expenses  in 
the  administration.  To  entitle  him,  therefore,  to  be  allowed  for  expenses 
of  counsel  in  matters  relating  to  the  estate,  it  is  not  necessary  for  him 
to  show  affirmatively  the  justness  or  reasonableness  of  the  sum  paid. 
It  is  sufficient  that  it  appears  that  the  services  of  counsel  were  justly 
rendered  the  estate.  The  burden  is  on  the  the  party  objecting  to  the 
account  to  show  that  the  payment  was  excessive  and  unreasonable  in 
amount    lb. 

See  also  Costs. 

APPEAL. 

An  attachment  will  not  be  granted  against  an  administrator  for  failure  to 
pay  over  legacies  as  ordered  by  a  decree  of  the  Surrogate's  court,  where 
the  administrator  has  appealed  from  the  decree,  and  has  filed  a  bond  on 
appeal  as  required  by  the  provisions  of  the  Revised  Statutes,  (2  R.  S., 
129,  §  30),  irrespective  of  the  adequacy  of  the  security  to  protect  the 
legatees.  Such  a  disregard  of  the  order  of  the  court  does  not  consti- 
tute an  exception  to  the  cases  in  which  an  appeal  with  security  stays 
all  proceedings  until  the  appeal  be  decided,  within  §§  31  and  32  of  2 
R.  S.,  129.    Matter  qf  Espie,  270. 

See  also  Jubisdiction,  Pbactice. 

ASSETS. 

Where  a  will  directs  the  executors  to  allow  certain  persons  to  take  certain 
property  at  an  appraisal,  or  the  inventoried  value,  this  is  not  a  specific 
legacy,  and  until  the  property  is  set  apart  to  such  persons,  the  execu^ 
tors  are  chargeable  with  its  value.    Matter  of  Pollock,  100. 

ATTACHMENT. 

1.  An  attachment  will  not  be  granted  against  an  administrator  for  failure 
to  pay  over  legacies  as  ordered  by  a  decree  of  the  surrogate's  court, 
where  the  administrator  has  appealed  from  the  decree,  and  has  filed  a 
bond  on  appeal  as  required  by  the  provisions  of  the  Revised  Statutes, 
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(2  H.  S.,  129,  §  30),  irrespective  of  the  adequacy  of  the  security  to  pro- 
tect the  legatees.  Such  a  disregard  of  the  order  of  the  court  does  not 
constitute  an  exception  to  the  cases  in  which  an  appeal  with  security 
stays  all  proceedings  until  the  appeal  be  decided,  within  §§  31  and  32 
of  2  R.  S.,  120.     Matter  qf  JSspie,  270. 

2.  It  is  no  answer  to  an  application  to  punish  an  administrator  for  contempt, 
in  not  paying  a  distributive  share  to  one  of  the  next-of-kin,  as  onlered 
by  the  Surrogate,  that  other  persons  claim  the  share  as  assignees  of  the 
distributee  named  in  the  order.  Unless  prevented  by  some  superior 
authority,  it  is  the  administrator's  duty  to  pay  the  money  to  the  dis- 
tributee named.    Marshall  v.  Hitckcockj  461. 

8.  In  a  proper  case,  though  no  fine  is  imposed  as  such,  the  Surrogate  may 
indemnify  the  moving  party  for  his  costs  and  expenses  in  proceedings 
to  punish  for  contempt,  by  imposing  payment  of  a  reasonable  counsel 
fee.   lb, 

4.  Where  a  decree  was  entered  and  served  requiring  the  administratrix  to 
pay  costs  and  expenses  of  an  accounting,  and  ordering  her  as  guardian 
(she  having  l)een  removed  as  such  and  a  new  guardian  having  been  ap- 
pointed) to  pay  the  assets  in  her  hands  into  court  within  ten  days  aft^ 
service  of  the  decree,  which  payments  she  had  failed  to  make  as 
ordered.  Held  that  an  attachment  should  not  issue,  though  applied 
for  after  ten  days  had  expired,  without  proof  of  a  demand  of,  and 
refusal  to  pay  over,  the  moneys.    Matter  of  Lane,  462,  n. 

ATTESTATION. 
See  Wills. 

AUDITOR. 

1.  Up6n  the  hearing  of  exceptions  to  an  auditor's  report,  the  court  is  not 

bound  to  sustain  or  overrule  the  exceptions,  but  if  it  becomes  satisfied 
that  justice  cannot  be  done  in  the  case  without  the  taking  of  further 
testimony,  it  may  reseiTC  the  question  of  the  exceptions,  and  order  fur- 
ther testimony  to  be  taken.    Matter  of  Pollockj  100. 

2.  An  auditor  appointed  pursuant  to  the  provisions  of  the  Revised  Statutes 

(2  R.  S.,  94,  §  64),  can  not  withhold  his  report  until  his  fees  are  paid, 
since  the  allowance  to  be  made  to  him  by  the  Surrogate  is  to  follow  the 
confirmation  of  the  report  or  other  determination  upon  it  Matter  qf 
Foster^  632. 
8.  So  held  \Fhere  the  auditor  instituted  a  proceeding  to  compel  the  execu- 
tor to  take  up  a  report  in  his  favor,  and  there  were  no  assets  in  his 
hands.    Ih, 

4.  Otherwise,  it  seems,  as  to  a  referee  appointed  by  the  Surrogate  of  New 

York  County  in  accordance  with  the  provisions  of  the  statute  of  1870 
{Laws  qf  1870,  ch.  359,  §  6).    lb, 

5.  It  seems  that  under  §§  52,  53,  54,  of  2  R,  S,,  92,  93,  any  surrogate  has 

jurisdiction  not  only  to  appoint  an  auditor,  upon  the  application  of  a 
creditor,  to  obtain  an  accounting  by  an  executor,  but  also  to  take  test!- 
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mony  to  ascertain  the  accuracy  of  the  account    Matter  <^  Dauglaaaf 
538. 

8ee  also  AccovimirG,  Pbactice. 

BEQUEST. 

See  Legact. 

BOND. 
See  Secuiutt  fob  Due  Adminibtbation  of  Estate. 

BURDEN  OF  PROOF. 

See  Evidence,  Fbaud  and  Ukdue  Influence. 

CASES    OVERRULED,    DOUBTED,    DISAPPROVED,  EXPLAINED 

OR  CRITICISED. 

1.  Benedict  v.  Caffee  (3  Duer,  669),  as  to  coats  against  a  decedents  estate^ 

distinguished.    Bumham  t.  Harrison,  345. 

2.  Bnrtis  v.  Doughty  (2  Bradf.,  287),  as  to  the  lapse  of  a  legacy,  explained  and 

distinguished.     Williams  t.  Seaman,  148, 150. 

3.  Campbell  v.  Bnien  (1  Bradf.,  224),  as  to  the  Jurisdiction  cf  the  Surrogate 

to  appoint  a  referee  on  an  accounting,  disapproved.    Matter  qf  Douglass, 
538. 

4.  Chipman  v.  Montgomery  (63  N.  T.,  221),  as  to  the  proper  form  of  acUon 

to  obtain  Judicial  construction  of  a  loill,  explained  and  distinguished. 
Danser  v.  Jereyniah,  130,  136,  143. 
6.  Clapp  V.  Fullerton  (34  i^.  F.,  190),  as  to  the  admissibility  qf  evidence  qf 
declarations  by  the  proponent  of  a  will  tending  to  show  undue  ir{fluence, 
distinguished.    La  Bau  t.  Vanderbilt,  386,  403. 

6.  Clark  v.  Clark  (8  Paige,  152),  relating  to  sale  qf  lands  by  executors  under  a 

power  in  a  will,  explained  and  distinguished.    Janssen  v.  Wemple,  229. 

7.  Delafipld  v.  Parish  (25  ^.  F.,  9),  in  reference  to  the  burden  of  proof  as  to 

mental  capacity,  and  the  ^ect  qf  evidence  concerning  it,  explained. 
Booth  V.  Kitchen,  52,  60. 

8.  Gardiner  r.  Miller  (19  Johns.,  188),  as  to  the  right  of  one  executor  to  sue 

his  co-executor.     Bates  v.  Underhill,  365,  371. 

9.  Gardner  v.  Gardner  (7  PaigCy  112),  as  to  the  Jurisdiction  qf  a  Surrogate 

to  pass  upon  a  question  qf  subrogation,  explained  and  qualified.    Letv- 
ness  V.  Cassebeer,  491,  497. 

10.  Green  r.  Oneida  (10  Wend,,  592),  as  to  service  without  the  Jurisdiction, 
distinguished.     Stevens  v.  Stevens,  507. 

11.  Hasken  v.  Corse  (2  Barb.  Ch.,  506),  as  to  distribution  of  income  of  trust 
estate,  explained  and  distinguished.     Grant  t.  Grant,  283,  287,  298. 

12.  Hull  V.  Hull  (24  N.  F.,  647),  as  to  disposition  of  residue  of  fund  and 
accumulated  income,  distinguished.     Grant  v.  Grant,  283,  297,  299. 

13.  Gulke  V.  Adam  (1  Re(lf.,  454),  as  to  the  admissibility  qf  evidence  <^  od- 
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misHons  by  one  charged  with  undue  influence,  distingaiohed.  La  Bau  v. 
Vanderbilt,  886,  404. 

14.  Juroel  V.  Jumel  (7  Paigej  591),  as  to  the  power  of  the  Surrogate  to  acHu- 
dieate  upon  an  equitable  claim^  distingaished.  Levinesa  y.  Cas$ebeer, 
491,  497. 

15.  Kirby  v.  Carpenter  (7  Barb..,  378),  as  to  Jurisdiction  to  direct  the  distri" 
tHbution  of  assets,  distinguished.    Harris  ▼.  Meyer,  451. 

16.  Lansing  v.  Easton  (7  Paige,  364),  cm  to  Jurisdiction  to  fine  for  contempt, 
distinguished.    Marshall  v.  Hitchcock,  461. 

17.  Lefevre  ».  Lefevre  (59  N,  Y.,  574),  as  to  capacity  qf  charitable  corpora- 
tion to  take  by  devise,  distinguished.    Lawrence  v.  Elliott,  286, 240, 243. 

18.  Loper  e.  Loper  (43  iV.  y.,527),  to  the  effect  thai  lands  mortgaged  are 
Vie  primary  fttnd  for  the  payment  qf  the  mortgage  debt,  explained. 
Williams  y.  Eaton,  508. 

19.  Merritt  v.  Thompson  (27  N.  Y,,  225),  as  to  costs  againet  executors,  dis- 
tinguished.    Bumham  v.  Harrison,  845. 

20.  Noyes  ».  Children's  Aid  Society  (70  ^.  F.,  481),  concerning  costs  and 
allowances  in  Surrogates^  Courts,  explained.  Gunnifig  v.  Lockman, 
278. 

21.  People  ».  Spalding  (2  Paige,  826),  as  to  Jurisdiction  to  fine  for  contempt, 
distinguished.    Marshall  o.  Hitchcock,  461. 

22.  Sanford  r.  Granger  (12  Barb,,  892  ;  1  Bradf,  328),  holding  that  real 
estate  could  only  be  sold  to  pay  debts  due  by  the  deceased  in  his  life  time, 
questioned.    East  River  National  Bank  v.  McCaffrey,  97. 

28.  Seaman  ».  Duryea  (10  Barb,,  528),  as  to  the  Jurisdiction  qf  the  Surrogate 
to  direct  the  mode  qf  distribution  qf  assets,  distinguished.  Harris  v. 
Meyer,  451. 

24.  Taylor  v,  Wendel  (4  Bradf,,  324),  to  the  effect  that  mortgages  are  not  a 
charge  upon  the  general  estate,  qualified.     Williams  v.  Eaton,  503. 

25.  Vale  r.  Vale  (4  Paige,  317),  cw  to  distribution  of  income  qf  fund,  distin- 
guished.    Grant  v.  Grant,  283,  296. 

26.  Vale  v.  Vale  (4  Paige,  817),  cm  to  the  distribution  of  void  accumulation, 
explained.     Van  Emburgh  v.  Ackerman,  499. 

27.  Waldron  v.  Waldron  (4  Bradf,  114),  a«  to  the  payment  by  an  executor  qf 
the  d^ciency  on  a  foreclosure  sale,  qualified,  508. 

28.  Watennau  c.  Whitney  {11  N,  Y.,  151),  as  to  evidence  of  declarations  of 
the  testator  to  prove  undue  ir^fluence,  explained.  La  Bau  ▼.  Vandcr- 
bill,  385,  412. 

29.  Westervelt  v.  Gregg  (1  Barb.  Ch,,  469),  as  to  Jurisdiction  qf  the  Surro- 
gate to  appoint'  a  referee  on  an  accounting,  disapproved.  ■  Matter  of 
Douglass,  538. 

Wood  0.  Byington  (2  Barb,  Ch.,  387),  holding  that  real  estate  could  only  be 
sold  to  pay  debts  due  by  the  deceased  in  his  l\fe  time,  questioned.  East 
Biver  National  Bank  v.  McCaffrey,  97. 

Wright  V.  Fleming  (12  Hun,,  469),  as  to  the  Surrogate* s Jurisdiction  to  deter- 
mine the  validity  of  assignments  and  releases  to  the  administrator  made 
by  a  ben^ciary,  explained  and  distinguished.    Strong  v.  Strong,  477. 
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CHARITABLE   BEQUESTS. 

1.  The  proTiflions  of  chapter  319,  of  the  Laws  of  1B48,  operate  to  repeal  firo 

tanto,  and  under  the  restrictions  there  established,  the  statutes  against 
perpetuities,  so  far  as  tlie  benevolent  and  charitable  corporations  therein 
authorized  are  concerned.    Laiorence  v.  Elliotty  236.  

2.  In  order  to  bring  any  corporation  within  Uie  provisions  of  section  6  of 

chapter  319  of  the  Laws  of  1848,  and  the  restrictions  upon  the  capacity 
of  benevolent  and  charitable  corporations  to  take  real  or  personal  prop- 
erty by  devise  or  bequest,  contained  therein,  it  must  be  shown  that  the 
corporation  was  formed  under  that  act,  or  by  legislation  made  subject 
thereto.    lb.  

3.  The  requirement  of  that  section,  that  the  devise  or  bequest  shall  have 

been  made  at  least  two  months  before  the  death  of  the  testator,  applies 
only  to  a  devise  or  bequest  by  a  person  leaving  a  wife,  child  or  parent, 
and  is  not  applicable  to  the  case  of  one  leaving  no  such  relative  and 
bequeathing  property  to  a  corporation  formed  under  that  act.    lb. 

4.  A  bequest  to  the  trustees  of  a  religious  coi*poration  of  a  sum  of  money  in 

trust  for  the  poor  of  certain  towns  named,  to  be  used  and  expended  by 
the  trustees  in  their  *^  discretion  for  the  best  interests  of  the  poor  per- 
sons who  at  the  time  of  my  [the  testator* s]  decease,  and  thereafter,  may 
reside  in  said  towns  or  either  of  them,  it  being  my  desire  that  this  be- 
quest be  used  for  the  relief  of  the  most  needy  and  indigent  poor  people 
residing  in  said  towns,  or  either  of  them,  now  or  hereafter,  until  said 
bequest  be  in  such  mamier  expended,"  Held  void  for  uncertainty  in 
respect  to  the  cestuis  que  trusL    Matter  qf  Abbott^  303. 

CODICILS. 

1.  Under  the  provisions  of  the  New  York  Statute  prescribing  the  requisites  for 

the  due  execution  and  publication  of  a  will  (2  B,  8.,  63,  §  40),  the  exe- 
cution of  a  codicil  made  by  a  testatrix  after  her  marriage,  and  declared 
by  her  to  be  a  codicil  merely,  to  a  will  duly  published  and  executed 
before  her  marriage,  does  not  validate  the  will.    Proctor  v.  Clarke^  445. 

2.  The  codicil  being  declared  to  be  such  only,  and  not  published  as  a  will, 

cannot  be  admitted  to  probate  as  a  will.    76. 

3.  Proof  of  the  due  execution  of  a  codicil,  which  contains  an  express  refer- 

ence to  a  will  previously  executed,  which  it  declares  it  is  to  be  taken  as 
a  part  of,  supplies  the  want  of  proof  of  the  proper  execution  of  the  will 
itsell    Btorms's  Will,  327. 

CONSTITUTIONAL  LAW. 

The  act  (L.  1870,  c.  359,)  entitled  "An  act  in  relation  to  proceedings  in  the 
Surrogate's  Court  in  the  city  of  New  York  and  to  the  powers  and 
jurisdiction  of  the  Surrogate  tliereof  "  is  not  in  contravention  of  Art  3, 
Sec.  6  of  the  constitution,  which  provides  that  "no  private  or  local  bill 
which  may  be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title.''  Matter  df  Bern- 
ateiuy  20. 
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COLLECTORS. 

1.  While  the  provisions  of  the  Revised  Statutes  (2  R.  S.,  76,  §  30,)  as 

amended  hy  Laws  of  1837,  ch.  460,  §  24,  p.  529,  do  not  refer  to  com- 
pensation to  be  allowed  to  a  collector  of  an  estate  or  special  adminis- 
trator, still,  since  he  is  required  to  give  security,  and,  under  the  statute 
of  1870  (1  Laws  of  1870,  ch.  359,  §  10,  p.  828,)  may  pay  debts  under 
authority  of  the  surrogate.  Held  that  upon  his  accounting  and  paying 
over  the  assets  to  the  administrator  appointed,  he  should  be  allowed  the 
full  commissions  of  an  administrator.    Matter  o/Duncany  1&3. 

2.  Since  the  enactment  of  the  act  of  1870  (1  Laws  of  1870,  ch.  359,  §10,  p. 

828),  the  Surrogate  of  New  YorL:  County  has  no  authority  to  direct  the 
payment  of  debts  by  a  collector  of  an  estate,  other  than  as  prescribed 
in  that  statute,  and  the  power  to  do  so  must  be  exercised^  according  to 
the  provisions  of  section  10  thereof,  and  after  one  year  shall  have 
elapsed  since  the  collector's  appointment    Matter  of  Haaketty  165. 

3.  A  collector  of  an  estate,  afterward  appointed  administrator,  sold  a  por- 

tion of  the  assets  to  next-of-kin,  taking  their  notes  for  the  price,  which 
were  never  paid,  and  charged  himself  in  his  account  as  administrator 
with  the  amount  of  the  purchase  price.  Held  that,  on  a  final  account- 
iniE,  he  was  entitled,  as  against  assignees  of  the  distributive  shares 
respectively,  to  credits  for  the  amount  of  the  notes,  with  interest  from 
their  dates  to  one  year  after  he  received  letters  of  administration,  and 
that  he  should  be  chargeable,  in  his  account,  with  interest  on  them  to 
that  time  ouly.    Haskin  v.  Tellery  316. 

4.  Since  the  enactment  of  the  act  of  1867  {Laioa  o/1867,  ch,  782,  §  7),  repealing 

the  act  of  1864  {Laws  qf  1864,  ch.  71,  §  10),  an  executor  of  an  estate 
should  not  be  appointed  its  collector,  pending  a  contest  of  the  will 
under  which  the  executor  acts,  against  the  objection  of  the  contestants, 
especially  where  he  has  an  interest  in  any  degree  hostile  to  the  estate. 
Howard  v.  Dougherty,  535. 

COMMISSIONS. 

1.  A  testator  devised  all  the  residue  of  his  property  to  his  executors  in  trust 

(with  power  of  sale)  to  divide  it  into  three  equal  shares  and  pay  over 
the  rents  and  profits  of  one  share  to  A  for  his  life.  The  executors,  ott 
alinal  accounting  before  the  surrogate,  on  which  they  were  allowed 
full  commissions,  were  ordered  to  set  apart  and  keep  invested  for  the 
benefit  of  A,  a  fixed  sum  (being  one-third  of  the  residue).  The  execu- 
tors set  apart  such  sum  and  kept  a  separate  account  of  it,  and  paid 
over  the  rents  and  profits  to  A  during  his  life,  and  on  his  death 
accounted  as  testamentary  trustees  before  the  surrogate,  under  2  R.  S., 
94,  §  66,  as  amended  by  L.  1866,  ch.  115.  Held,  that  they  were 
entitled  to  the  full  commissions  under  that  act,  as  though  they  had 
never  accounted  as  executors.    Matter  qf  CarmaM,  46. 

2.  While  the  provisions  of  the  Revised  Statutes  (2  R.  S.,  76,  §  39,  aa 

amended  by  Laws  of  1837,  ch.  460,  §  24,  p.  529,)  do  not  refer  to  com- 
pensation to  be  allowed  to  a  collector  of  au  estate  or  special  admiiiis- 
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• 
trator,  still,  since  he  is  required  to  give  security,  and,  under  tlie  statute 
of  1870  (1  Laws  of  1870,  ch.  359,  §  10,  p.  828,)  may  pay  debts  under 
authority  of  tlie  surrogate,  Held  that  upon  his  accounting  and  paying 
over  the  assets  to  tlie  administrator  appointed,  he  should  be  allowed  the 
full  commissions  of  an  administrator.  Matter  of  Duncan,  153. 
8.  The  commissions  of  the  administrator  are  to  be  deducted  as  of  the  date 
of  the  settlement  of  his  account,  and  not  of  the  date  of  filing  it.    lb. 

COSTS. 

1.  Under  the  provisions  of  section  0  of  chapter  859  of  the  Laws  of  1870  (p. 

426,)  allowances  in  lieu  of  costs  may  be  made  to  all  the  counsel,  upon 
the  accounting  of  an  executor  or  administrator,  instead  of  to  the  parties. 
Gunning  v.  Lockman,  273. 
It  seems  that  this  provision  extends  even  to  a  proceeding  in  which  there  is 
no  contest.    lb, 

2.  After  the  sale  of  some  of  a  decedent's  real  estate  to  pay  certain  debts, 

upon  an  order  of  the  Surrogate,  and  the  entry  of  an  order  for  their 
payment  and  for  the  distribution  of  the  surplus,  and  after  sucii  pay- 
ment and  a  partial  distribution  had  been  made  tliereunder,  a  judgment 
and  decree  construing  decedent's  will  was  rendered  by  the  Supreme 
Court,  in  an  action  previously  brought  for  tlie  purpose,  and  thereupou 
an  order  was  granted  by  a  judge  of  that  court  directing  the  SuiTOgate 
to  pay  out  of  the  surplus  an  allowance  and  costs  to  the  attorney  who 
conducted  the  action  in  tlie  Supreme  Court,  Held,  that  the  attorney 
should  liave  applied  to  tlie  Surrogate  at  tlie  time  the  onier  for  distribu- 
tion was  made,  and  that  the  judge  of  the  Sujireme  Couit  had  no  juris- 
diction to  make  the  order  directing  such  payment  from  the  surplus. 
Clocke  v.  Igglesden,  339. 
8.  One  who  has  recovered  a  judgment  against  an  executor,  has  no  right  to 
have  the  amount  of  his  costa  included  in  the  sum  allowed  to  him  in 
proceedings  before  the  Surrogate  to  mortgage  the  decedent's  real  estate 
for  the  payment  of  debts,  but  only  the  face  of  the  judgment,  notwith- 
standing the  action  was  commenced  in  the  lifetime  of  the  decedent, 
aud  revived  by  the  executor.    Bumham  v.  Harrison,  345. 

4.  It  is  no  answer  to  an  application  to  punish  an  administrator  for  contempt, 

in  not  paying  a  distributive  share  to  one  of  the  next-of-kin,  as  ordered 
by  the  Surrogate,  that  other  persons  claim  tlie  share  as  assignees  of  the 
distributee  named  in  the  order.  Unless  prevented  by  some  superior 
authority,  it  was  the  administrator's  duty  to  pay  the  money  to  tlie  dis- 
tributee named.    Marshall  v.  Hitchcock,  461. 

5.  In  a  proper  case,  though  no  fine  is  imposed  as  such,  the  Surrogate  may 

indemnify  the  moving  party  for  his  costs  and  expenses  in  proceedings 
to  punisli  for  contempt,  by  imposing  payment  of  a  reasonable  counsel 
fee.    lb. 

6.  Where  a  decree  was  entered  and  served  requiring  the  administratrix  to 

pay  costs  and  expenses  of  an  accounting,  and  ordering  her  as  guardian 
(she  having  been  removed  as  such  and  a  new  guardian  having  been 
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appointed)  to  pay  the  assets  in  her  hands  into,  couil  within  ten  days 
after  service  of  the  decree,  which  payments  she  had  f aiied  to  make  as 
ordered,  Held  that  an  attachment  should  not  issue,  thuugli  applied  for 
after  the  ten  days  had  expired,  without  proof  of  a  demand  of,  and 
refusal  to  pay  over  the  moneys.    Matter  of  Lane^  462  n. 

DEBTS. 

See  Payment  of  Debts. 

DECREE. 

See  Judgments  and  Decbeks. 

DEVISE. 

A  general  devise  to  executors  to  sell  and  distribute,  in  a  specified  way, 
the  proceeds  of  real  estate,  does  not  convert  it  into  personalty,  so  as  to 
make  them  accountable  for  such  as  lias  not  been  sold,  as  personalty, 
upon  tbeir  final  accounting;  and  if  a  sale  is  not  made  within  a  proper 
time,  the  remedy  is  by  application  to  the  court  to  compel  it.  Matter  qf 
Hunter,  175. 

DISTRIBUTION. 

1.  Where  a  testator  gave  his  estate  to  trustees  and  provided  that  certain 

contracts  that  he  had  made  in  his  life  time,  and  which  were  unful- 
filled, should  be  finished,  and  directed  the  trustees  to  make  advances 
for  the  purpose  of  completing  such  contracts,  Ileld^  that  the  profits  on 
such  contracts  accniing  each  year  were  not  **net  annual  income"  of 
the  estate,  and  did  not  go  to  the  person  to  whom  such  income  was  by 
the  will  directed  to  be  paid,  but  formed  part  of  the  body  of  testator's 
estate.    Matter  of  Pollock,  100. 

2.  Where  a  capital  fund,  in  which  there  is  a  person  having  a  life  interest,  is 

invested  in  securities  on  which  a  premium  is  paid,  the  life  tenant  is  not 
chargeable  with  such  premium,  and  where  the  securities  so  purchased 
are  exchanged  for  others  of  a  greater  value,  the  life  tenant  is  not  enti- 
tled to  the  difference  in  value  between  such  securities  as  a  part  of  the 
income  of  the  fund.    lb. 

8.  An  executor  having  lost  by  theft  certain  securities  (which  represented 
the  investment  of  a  capital  fund  in  which  there  was  a  life  inteiest  and  a 
remainder  over),  was  charged  in  his  account  with  their  market  value  at 
the  time  they  were  stolen.  Held,  that  the  difference  between  the  value 
of  the  securities  at  the  time  they  were  purchased  and  the  time  when 
they  were  stolen  was  not  the  **  net  annual  income  "  of  such  securities, 
and  did  not  go  to  the  life  tenant,  but  to  the  remainderman.    lb. 

4.  Permanent  improvements  to  property,  in  whicli  there  is  a  life  estate,  are 
presumed  to  be  for  the  benefit  of  the  estate,  and  are  chargeable  to  tlie 
remainderman,  and  to  overcome  such  presumption  it  is  necessary  to 
show  that  the  life  tenant  made  the  improvements,  or  that  they  were 
made  by  his  procurement  and  on  his  responsibility.    16. 
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6.  A  life  tenant  made  arrangements  in  respect  to  the  plans  and  specificar 
tions  of  improyement  for  the  permanent  benefit  of  the  estate,  employed 
the  architect  to  make  the  contract  and  superintend  the  work;  all  the 
Stems  of  expenditure  for  such  improvements  were  regularly  charged 
against  the  life  tenant  on  the  books  of  the  executor,  and  some  of  the 
workmen  employed  on  the  improvements  she  paid  herself.  The  execu- 
tor's books  were  within  her  examination,  and  copies  of  them  were,  from 
time  to  time,  sent  to  her  for  examination,  and  she  did  not  complain  of 
the  items  being  charged  to  her,  and  only  complained  of  the  amount  of 
some  of  the  items  and  the  balance  of  the  account.  Heldj  that  these 
were  facts  sufficient  to  charge  the  life  tenant  with  the  expense  of  the 
permanent  improvements.    lb. 

6.  Where  the  will  bequeathed  the  estate,  consisting  of  personalty,  to  a  trus- 
tee, to  pay  the  income,  and  so  much  of.  the  principal  as  might  be  neces- 
sary, for  the  support  of  the  son  of  the  testatrix,  during  his  minority, 
and,  upon  his  becoming  of  age,  to  pay  over  the  whole  to  him  absolutely, 
or,  in  the  event  of  his  death  before  attaining  his  majority,  to  pay  over  the 
principal  and  accumulations  to  decedent's  sister  and  her  heirs  forever, 
the  sister  dying  before  the  son,  and  the  son  dying  an  infant.  Held,  that 
the  legacy  over  to  the  sister  lapsed,  and  that,  as  against  her  next-of-kin, 
the  husband  of  the  testatrix  was  entitled  to  receive  the  estate.  IVil- 
Hams  v.  Seaman,  148. 

r7.  Under  the  provisions  of  the  Revised  Statutes  (2  R.  8.,  103,  §  20)— which 
require  that  if  any  lands,  devised  or  descended,  have  been  sold  by  the 
heirs  or  devisees,  then  the  lands  remaining  in  their  hands  unsold  shall 
be  first  sold  to  satisfy  the  debts  of  the  decedent's  estate — it  is  not  a 
sufficient  answer  to  a  petition  by  a  mortgagee  of  a  devisee  for  the  prior 
sale  of  lands  of  the  estate,  in  which  the  devisee  has  an  interest  other 
than  those  mortgaged,  and  in  which  his  interest  remains  unsold,  that 
the  lands  so  unsold  will  not  probably  bring  enough  to  pay  the  debts, 
though  the  opinion  that  they  will  not,  be  founded  upon  inquiry ;  but  an 
actual  sale  must  be  made  before  resorting  to  those  so  mortgaged. 
MatUr  of  Clark,  225. 

8.  It  seems  that  if  there  are  several  heirs  or  devisees,  the  statute  contem- 

plates the  prior  sale  of  such  lands  only,  remaining  unsold,  as  the  one 
selling  or  mortgaging  has  an  interest  in,  and  his  grantee  or  mortgagee 
takes,  subject  to  the  payment  of  the  debts  of  the  estate  equally,  from 
the  property  of  the  estate.     lb. 

9.  Where  one  of  several  devisees  of  undivided  interests  in  two  pieces  of 

property,  mortgaged  his  interest  in  one,  which  interest  was  afterward 
sold  under  foreclosure,  Held,  that  the  property  in  which  his  interest 
remained,  should  first  be  sold  for  the  payment  of  the  debts  of  the  estate, 
and  the  interest  of  all  the  devisees  therein  should  be  so  sold,  in  order  (the 
property  not  being  of  sufficient  value  to  pay  the  debts)  to  prevent  a  dis- 
proportionate part  of  the  debts  from  falling  upon  the  interest  of  the 
purchaser  at  the  foreclosure  sale.    lb. 

10.  Where  a  will  empowered  the  executor,  who  was  made  trustee  of  the 
whole  estate,  real  and  peraonal,  to  sell  the  real  property,  and  directed 
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bim,  from  the  income  of  the  whole  estate  to  pay  an  annuity  to  the  tes- 
tator's daughter  during  her  life,  and  after  her  death  to  her  children, 
unborn  at  the  time  the  testator  died,  until  they  should  attain  the  age  of 
twenty-one,  and  then  to  pay  them  the  principal  sum,  and  upon  her 
death  failing  issue^  to  pay  the  annuity  to  his  nephew  until  he  should 
become  twenty-one,  and  then  to  pay  him  the  principal;  and  further  di- 
rected that  the  surplus  income  after  paying  such  annuity  should  be 
invested,  in  order  that  the  interest  might  serve  to  supply  the  place  of 
such  portion  of  the  income  of  the  estate  as  might  from  time  to  time  fail, 
Held,  1.  That  the  disposition  of  the  surplus  income  was  such  an  accu- 
mulation as  made  the  provision  for  it  void  under  the  provisions  of  the 
Kevised  Statutes  (1  B.  S.,  773  §  1).  2.  That  the  direction  to  sell  the 
real  property  converted  it  into  personalty,  so  as  to  save  the  devise  to 
the  executor,  and  not  to  allow  it  to  fail  as  an  illegal  suspension  of  the 
power  of  alienation.  3.  That  by  virtue  of  the  provisions  of  1  K.  S., 
773,  §  2,  the  person  entitled  to  the  surplus  was  the  same  as  would  have 
taken  it  if  it  had  been  real  property,  and  under  1  R.  S.,  726,  §  40,  the 
nephew  should  receive  it  as  being  '^  presumptively  entitled  to  the  next 
eventual  estate."     Grant  v.  GratU,  283. 

11.  To  procure  an  order  directing  an  advance  to  be  made  by  executors  to  a 
beneficiary  under  a  will,  as  provided  for  in  §§  82,  83,  2  R.  S.,  98,  the 
petitioner  must  present  facts  going  to  show  that  such  advance  is  neces- 
sary to  the  petitioner's  support,  in  the  station  in  life  in  which  the 
petitioner  occupies,  and  the  petition  should  state  the  amount  required. 
Locktoood  V.  Lockwood,  330. 

12.  Where  the  will,  after  the  specific  bequests  and  devises,  disposed  of  all 
the  residue  of  the  estate,  Ueld^  that  the  computation  of  the  *'  one-third 
more  of  assets,''  after  payment  of  all  debts,  legacies  and  claims  neces- 
sary under  the  statute  to  justify  such  advance,  was  to  be  made  by 
excluding  the  residuary  legacies.    lb. 

13.  Where  the  beneficiary  applying  for  the  advance  is  to  receive,  under  the 
will,  the  interest  only,  of  a  specified  sum,  which  is  bequeathed  in  trust 
for  his  benefit,  with  remainder  over,  only  an  advance  of  such  interest 
as  has  accrued,  is  proper.    Ih. 

14.  A  sum  to  be  paid  annually  cannot  be  ordered  as  an  advance,  but  only  a 
specific  amount  to  meet  present  needs.    Ih, 

15.  Mirroi-s  secured  to  the  wail  by  an  iron  clamp  at  the  top,  and  let  into  and 
glued  to  the  mantel-piece,  and  constructed  at  the  same  time,  and  with 
frames  of  the  same  wood,  as  the  mantel.    Held  to  be  fixtures.    lb, 

16.  Where  real  estate  which  was  devised  to  the  testatrix's  husband  for  life, 
remainder  to  her  children,  had  been  sold,  by  order  of  the  Surrogate,  to 
pay  her  debts,  and  a  surplus  remained,  and  thereafter  one  of  the  chil- 
dren died  and  the  father  was  appointed  administrator  of  the  child's 
estate,  Held,  on  an  application  by  such  administrator  for  an  order  to 
apply  a  portion  of  such  surplus  to  the  payment  of  her  debts,  that,  the 
fund  retaining  its  character  as  real  property,  her  interest  in  it  was  only 
an  expectant  one,  and  that  no  authority  existed  to  decree  a  sale  of  such 
an  interest  for  the  pur|)ose,  and  the  application  must  be  denied.  Matter 
qf  Igy leaden,  875. 
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17.  Tlie  child  being  an  infant  at  the  time  of  her  death,  Held,  that  her  father, 
and  not  her  estate,  was  liable  lor  medical  treatment  and  funeral  ex- 
penses,   lb. 

18.  Where  the  testator  died  holding  leases  upon  which  arrears  of  rent  were 
due,  and  there  were  also  certain  sums  due  him  for  storage  of  goods  on  the 
property  leased, — Held,  that  these  sums  were  assets  in  the  hands  of  the 
executors,  and  must  be  distributed  according  to  the  statutory  provision 
(2  R.  8.,  87,  §  27),  and  that  the  Surrogate  had  no  jurisdiction  to  direct 
their  application  to  liquidate  the  arrears  of  rent  as  a  preference  over 
ordinary  debts  due  from  the  estate,  in  the  absence  of  clear  proof  that 
the  interests  of  the  estate  demanded  such  action.  Harris  v.  Meyer, 
450. 

19.  Held,  also,  that  if  the  accrued  profits  were  not  assets,  but  were  to  be 
taken  to  belong  to  the  landloi*d  as  rents,  then  the  Surrogate  would  have 
no  jurisdiction  to  direct  their  disposition.    Ih. 

20.  Under  the  provisions  of  the  Revised  Statutes  authorizing  the  Surrogate 
to  give  preference,  in  the  distribution  of  the  funds  of  an  estate,  to  rents 
due  or  accruing  upon  leases  held  by  the  testator  or  intestate  (2  B,  8., 
87,  §  30),  it  is  a  condition  to  the  exercise  of  this  power  that  facts  be  laid 
before  him  showing  explicitly  that  a  benefit  will  thereby  accrue  to  the 
estate,  and  a  general  allegation  to  this  effect  will  not  suffice.    lb, 

21.  Where  the  question  arises  between  next-of-kin  on  a  distribution,  the 
validity  of  a  gift  causa  mortis  to  one  of  the  latter  will  not  be  so  rigor- 
ously inquired  into  as  where  the  interests  of  creditors  are  concerned. 
Hence,  in  such  a  case,  in  the  absence  of  proof  to  the  contrary,  evidence 
that  the  decedent  ** gave"  the  gift  in  question — e.  g.,  a  pair  of  ponies 
and  carriage — ^to  his  daughters,  without  disclosing  the  circumstances 
attending  the  giving,  was  held  a  valid  gift  And  this,  notwithstand- 
ing the  daughters  were  minors  living  at  home,  and  that  the  ponies 
were  kept  on  decedent's  premises  at  his  expense.  Fowler  v.  Lock- 
wood,  465. 

22.  In  determining  the  sufficiency  or  insufficiency  of  the  assets  of  a  dece- 
dent's personal  estate  lor  the  payment  of  debts,  and  the  consequent 
propriety  of  mortgaging  or  selling  decedent's  real  estate  therefor  under 
the  provisions  of  the  Revised  Statutes  (2  R,  8.,  100),  only  the  personal 
property  which  has  actually  come  to  the  executor's  hands  is  to  be  re- 
garded, and  uncollected  and  litigated  demands  in  favor  of  the  estate  are 
to  be  excluded.    Bridge  v.  5toatii,  487. 

23.  Where  the  will  provided  that  one-half  of  the  income  of  the  residue  of 
the  estate  should  be  paid  to  each  of  the  two  children  of  the  testatrix 
during  the  life  of  each  respectively,  and  upon  the  death  of  either  to  his 
children,  the  grandchildren  of  the  testatrix,  during  the  life  of  her  other 
child;  and  at  the  death  of  the  latter  the  real  estate  was  to  be  sold  and 
the  proceeds  were  to  be  divided  among  all  the  grandchildren  ;~He/d, 
1st.  That  one  of  the  children  having  departed  from  home  and  afterward 
being  presumed  to  be  dead,  the  accumulations  of  his  portion  of  the 
income  of  the  estate  up  to  the  date  fixed  as  that  of  his  death  had  vested 
in  him,  and  went  to  his  personal  representative  as  a  portion  of  his  estate. 
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Snd.  His  children  haying  died  before  he  did,  by  the  provision  of  1  R. 
8.,  726,  §  40,  the  accumulations  subsequent  to  his  death  went  to  those 
presumptively  entitled  to  the  next  eventual  estate,  i.  e.,  to  the  living 
grandchildren  of  the  testatrix  and  the  issue  per  stirpes  of  those  de- 
ceased, and  was  payable  to  them  at  once,  without  waiting  for  the 
death  of  the  survivor  of  the  testatrix's  children.  Van  Embwrgh  v. 
Ackermanj  499. 

24.  It  seems  that  where  the  terms  of  a  will  prescribe  the  ultimate  disposal  of 
an  estate,  the  persons  ''entitled  to  the  next  eventual  estate''  under 
1  R.  S.,  726,  §  40,  and  to  take  the  rents  and  profits,  upon  a  suspense  of 
ownership,  are  those  so  entitled,  according  to  the  terms  of  the  will, 
and  not  those  who  would  next  take  under  the  statutes  of  descent  and 
distribution.    lb, 

25.  The  words  ''next  eventual  estate"  in  the  statute  (1  R.  8.,  726,  §  40), 
relate  to  that  which  is  to  take  effect  upon  the  happening  of  the  event 
which  leaves  the  rents  and  profits  undispos«Hl  of,  and  not  to  that  which 
is  ultimately  to  take  effect.    lb, 

26.  While,  for  the  satisfaction  of  a  mortgage  the  land  is  to  be  regarded  as 
the  primary  fund,  and  under  the  provisions  of  1  R.  S.,  749,  §  4,  goes 
to  the  devisee  or  heir,  subject  to  the  mortgage,  still,  where  there  is  rea- 
son to  anticipate  a  deficiency  upon  a  foreclosure  of  the  mortgage,  the 
executor  should  be  directed  to  reserve  from  the  personal  estate  a  suffi- 
cient sum  to  afford  the  mortgagee  his  proportion  of  his  demand  against 
the  estate  pro  rata  with  the  other  creditors,  and  to  that  extent  should 
satisfy  the  deficiency.     Williams  v.  EaUyn,  603. 

27.  Where  a  will  provided  for  the  conversion  of  the  bulk  of  the  estate  into 
money  and  the  payment  of  the  various  legacies  therewith,  most  of 
which  were  not  to  be  paid  before  the  expiration  of  two  years  after  the 
probate  of  the  will,  but  some  were  excepted  from  these  restrictions,  and 
the  latter  were  paid  in  full, .the  executors  having  reason  to  believe  that 
the  estate  would  suffice  to  pay  all  in  full,  which  proved  not  to  be  the 
case,  owing  to  the  subsequent  depreciation  in  its  value, — Heldj  that  the 
preference  in  the  legacies  last  mentioned  extended  only  to  the  time  of 
payment,  and  that  they  were  to  abate,  pro  ratOy  with  the  other  legacies. 
Trustees  qf  Harvard  College  v.  Quinn,  514. 

Held,  also,  that  while  the  executors  were  bound  to  enforce  the  liability  of 
the  overpaid  legatees  to  refund  the  amount  of  the  overpayment,  the 
former,  having  acted  in  gopd  faith,  and  the  deficiency  arising  from  such 
depreciation,  should  not  be  chargeable  with  the  result  of  such  proceed- 
ing, but  the  expense  thereof  should  be  sustained  by  the  estate.    lb. 

DOWER. 

1.  The  pendency  of  a  suit  for  partition  of  the  real  estate  of  a  decedent,  in 

which  the  widow  appears  and  sets  up  her  claim  for  dower,  is  not,  when 
no  decree  has  been  made  in  such  suit  granting  dower  to  her,  a  bar  to  a 
proceeding  by  the  widow  in  the  Surrogate's  Court  to  have  her  dower 
admeasured.    Matter  of  Hughes,  18. 

2.  Under  1  R.  S.,  741,  {  6,  providing  for  the  dower  of  a  widow  in  surplus 
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moneys  on  foreclosure,  the  amount  in  which  the  widow  is  dowableis  to 
be  ascertained,  after  deducting  the  cost  and  expenses  of  the  foreclosure 
proceedings,  as  well  as  the  amount  due  on  tlie  mortgage.  Taylor  y. 
Beniley,  34. 

8.  Taxes  and  assessments  on  the  real  estate,  however,  are  not  to  be  deducted 
in  computing  the  amount  in  which  she  is  dowable.    lb, 

4.  When  surplus  moneys  on  foreclosure  are  paid  into  the  Surrogate's  Court, 
and  the  widow  applies  for  an  appointment  of  her  dower  riglit  therein, 
sums  due  from  her  to  the  estate  can  not  be  affected,  or  recouped  or 
allowed  by  way  of  equitable  counterclaim  against  her  right  to  her 
dower  therein.    J6. 

6.  It  seems  that  if  the  widow  should  elect  to  take  a  sum  in  gross,  in  lieu  of 
her  dower,  such  a  counterclaim  could  be  allowed  against  it  by  the  Sur- 
rogate,   lb, 

EVIDENCE. 

1.  Parol  evidence  is  admissible  to  show  that  by  the  term  "  my  daughter 

Elizabeth,"  used  in  a  will  —  where  the  testator  liad  no  such  daughter—* 
the  testator  intended  to  describe  one  whom  he  had  adopted  as  his 
daughter,  although  he  had  not  formally  adopted  her  in  accordance  with 
the  provisions  of  the  statute  (L.  1873,  ch.  830).    Matter  of  Cahn,  31. 

2.  On  the  probate  of  a  will,  the  testimony  of  persons  other  than  the  sub- 

scribing witnesses,  may  be  adduced  to  prove  its  due  execution,  although 
the  subscribing  witnesses  are  neither  dead  nor  non-resident  nor  insane. 
Reed  v.  Crosby^  74. 
8.  A  person  named  as  executor,  in  a  will,  is  not  a  party  to  the  probate  of 
the  will  so  as  to  exclude  him  (under  §  399  of  the  Code  of  Procedure) 
from  testifying  to  personal  transactions  and  communications  between 
himself  and  the  deceased  in  regard  to  the  execution  of  the  will.    lb. 

4.  The  fact  that  an  executor  is  entitled  to. commissions  for  his  services  as 

such,  does  not  make  him  a  beneficiary  under  the  will,  and  he  is  not 
therefore  such  a  person  interested  in  the  event  of  the  application  for 
probate  of  the  will,  as  in  a  legatee  or  devisee,  as  to  make  him  a  party 
to  the  proceedings  within  §  399  of  the  Code  of  Procedure.    lb. 

5.  And  even  though  by  the  will  the  person  named  as  executor  is  given  a 

fixed  sum  (in  addition  to  what  he  may  become  entitled  to  as  commis' 
sions)  for  his  services  *'  in  taking  care  of  and  settling  the  estate,"  this 
does  not  make  him  interested  in  the  event  of  the  probate  proceedings 
as  a  legatee  under  the  will,  since  he  is  to  render  services  for  the  sum 
given  him.    lb, 

6.  Even  did  this  make  him  a  party  to  the  proceedings,  a  release  to  the 

estate  of  his  claim  to  the  sum  given  him  by  the  will,  would  remove  his 
interests,  and  make  him  uninterested,  and  allow  him  to  testify  free 
from  the  restrictions  of  §  399  of  the  Code.    lb,  , 

7.  It  seems  that  a  l^atee  under  a  will,  who  is  not  a  subscribing  witness  to 

it,  but  who  was  present  when  it  was  executed,  may  give  evidence  on 
the  probate  of  the  will,  of  what  he  saw  the  testator  do  at  the  time  of 
signing  it,  and  what  he  heard  him  say  to  the  subscribing  witnesses  ^ 
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that  such  matters  are  not  personal  transaotions  or  communications 
between  the  witness  and  the  deceased.    lb. 

S.  It  seems  that  such  a  witness  may  (e.  g,)  testify  that  he  asked  the  testator 
if  he  declared  the  instrument  he  had  signed  to  be  his  last  will  and 
testament,  and  that  he  answered  **yes."    lb. 

^.  When  several  persons,  some  male  and  others  female,  perish  in  a  common 
catastrophe,  e,  g,y  loss  of  a  vessel  at  sea,  and  there  is  no  positive 
evidence  as  to  which  perished  first,  there  is  no  presumption  that  the 
males  survived  longest,  but  it  will  be  presumed  that  they  all  perished 
together.  So  held,  in  the  case  of  a  mother  and  an  infant  son.  Stinde  v. 
Goodrich,  87. 

10.  Upon  the  hearing  of  exceptions  to  an  auditor's  report,  the  court  is  not 
bound  to  sustain  or  overrule  the  exceptions,  but  if  it  becomes  satisfied 
that  justice  cannot  be  done  in  the  case  without  the  taking  of  further 
testimony,  it  may  reserve  the  question  of  the  exceptions,  and  order 
further  testimony  to  be  taken.    Mdtter  of  Pollock,  100. 

11.  Where  it  appeared  that  the  testator,  a  year  before  his  death,  had  stated 
to  his  counsel  that  he  wished  to  give  a  relative  something,  and  had  put 
an  envelope  in  the  safe  (shown  to  have  been  used  in  common  by  him 
and  his  partner),  containing  papers  which  he  wished  to  have  given  her, 
but  it  did  not  appear  whether  he  desired  his  counsel  or  his  partner  to 
make  the  delivery;  that  on  the  day  of  his  death  the  partner  found  the 
envelope  lying  unsealed  in  tlie  testator's  room,  from  which  he  had  been 
removed  two  days  before;  that  the  envelope  bore  an  indorsement 
signed  by  the  testator,  '*  For  "  the  relative,  describing  her,  which  enr 
yelope  with  its  contents  was,  after  the  testator's  death,  delivered  to 
such  relative  by  the  partner,  and  subsequently  by  the  counsel,  and  there 
was  evidence  tending  to  show  that  the  testator  had  himself  opened  the 
envelope  and  taken  some  of  the  papers  from  it;  Held  that  these  facts 
did  not  make  out  a  delivery  of  possession  and  a  parting  with  the 
dominion  by  the  testator,  so  as  to  constitute  a  valid  gift  inter  vivos,  and 
that  the  subsequent  delivery  was  insufficient  to  carry  the  title  to  the 
enclosures.    Montgomery  v.  Miller,  154. 

12.  The  reception,  without  objection,  of  evidence  of  a  transaction  had 
between  the  decedent  and  a  witness  for  the  contestant  of  an  executor's 
account,  given  on  cross-examination,  before  the  witness's  incompe- 
tency to  testify  concerning  it  under  §  399  of  the  Code  of  Procedure  was 
disclosed,  is  no  waiver  of  its  inadmissibility,  and  the  contestant  may, 
upon  discovering  the  incompetency,  move  to  strike  out  the  evidence.  lb, 

13.  Where  the  evidence  in  regard  to  the  execution  of  a  will,  signed  in  a 
foreign  country,  was  that  a  servant  of  the  testator  summoned  one  of 
the  witnesses  for  the  purpose  of  acting  as  such;  that  both  the  witnesses 
were  in  the  presence  and  hearing  of  the  testator  while  he  gave  instruc- 
tions for,  and  signed  the  will,  and  afterward,  in  his  presence  and  each 
other's  signed  as  witnesses^  the  one  summoned  by  the  servant  signing 
at  the  request  of  the  notary  who  drew  the  will,  and  the  other  at  the 
testator's  request;  that  it  was  read  aloud  by  the  notary  in  the  hearing 
ol  the  witnesses  and  of  the  testator  before  being  signed;  and  the 
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allegations  in  the  will  recited  that  the  testator  declared  and  confirmed 
it,  article  by  article,  in  the  presence  of  the  witnesses,  though  their 
testimony  did  not  show  this; — Held^  that  the  proof  of  duo  execution, 
under  the  New  York  statute,  was  sufficient.     Odell  y.  Ludlum^  181,  ru 

14.  In  order  to  bring  any  corporation  within  the  provisions  of  section  6,  of 
chapter  319,  of  the  Laws  of  1848,  and  the  restrictions  upon  the  capacity 
of  benevolent  and  charitable  corporations  to  take  real  or  personal 
property  by  devise  or  bequest,  contained  therein,  it  must  be  shown  that 
the  corporation  was  formed  under  that  act,  or  by  legislation  made 
subject  thereto.    Lawrence  v.  Elliottj  236. 

15.  The  requirement  of  that  section,  that  the  devise  or  bequest  shall  have 
been  made  at  least  two  months  before  the  death  of  the  testator,  applies 
only  to  a  devise  or  bequest  by  a  person  leaving  a  wife,  child  or  parent, 
and  is  not  applicable  to  the  case  of  one  leaving  no  such  relative,  and 
bequeathing  property  to  a  corporation  formed  imder  that  act.    lb. 

16.  The  contestant,  on  the  probate  of  a  will,  offered  in  evidence  a  decree  in 
a  divorce  suit  in  favor  of  his  mother  and  against  the  testator,  which 
adjudged  their  marriage  valid  and  gave  the  former  a  divorce,  and  which 
was  made  before  the  marriage  of  the  executrix  and  legatee  to  the  testa- 
tor, in  order  to  establish  a  valid  marriage  between  his  mother  and  the 
testator,  and  his  cimsequent  right  as  heir-at-law  and  next-of-kin.  Held, 
that  the  executrix  and  legatee  not  being  privy  to  that  decree,  it  was  not 
evidence  against  her  for  the  purpose  for  which  it  was  offered.  Gouraud 
V.  Gouraud,  262. 

17.  In  the  absence  of  evidence  tending  to  show  that  a  legacy  to  the  executor 
was  intended  to  be  a  release  of  his  indebtedness  to  the  estate,  the 
presumption  is  to  the  contrary.    Matter  qf  Leslie^  280. 

18.  An  administrator,  who  swore  that  his  deceased  wife  left  an  estate, 
received  letters  thereon,  and  Aled  his  account  in  which  certain  moneys 
were  returned  as  constituting  the  whole  estate.  Held  that  he  was 
estopped,  as  against  a  creditor  of  the  estate,  from  claiming  the  moneys 
as  his  own  individual  property.     Garvey  v.  McCue^  313. 

19.  Proof  of  the  due  execution  of  a  codicil,  which  contains  an  express 
reference  to  a  will  previously  executed,  which  it  declares  it  is  to  be 
taken  as  a  part  of,  supplies  the  want  of  proof  of  the  proper  execution 
of  the  will  itself.     Storm^s  Willy  327. 

80.  The  provisions  of  the  will  may  be  considered  in  determining  the  question 
of  the  testator's  mental  capacity;  but  mere  inequality  or  injustice  in 
the  distribution  of  the  testator's  bounty  among  his  children,  raises  no 
presumption  of  want  of  mental  capacity  or  of  undue  influence  or  fraud 
exercised  upon  him  in  the  execution  of  his  will.  Hence,  held,  that  a 
discrimination  against  a  son  whose  character  and  course  of  conduct  had 
displeased  the  testator  for  some  years  —  though  it  may  betoken  a  lack 
of  affection  and  a  sense  of  justice — is  not  incompatible  with  mental 
soundness.    La  Bau  v.  VanderMltf  884. 

21.  Held  also,  that  a  discrimination  in  favor  of  a  son,  as  against  other 
children,  to  whom  the  testator  bequeathed  the  greater  part  of  his  estate, 
was  not  of  itself  proof  of  mental  unsoundnesSi  although  the  motive  in 
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making  such  a  disposition  may  have  been  the  gratification  of  an  inordi- 
nate ambition  to  perpetuate  the  success  of  a  particular  business  enter- 
prise in  which  he  had  himself  acquired  a  wide  notoriety  and  a  large 
fortune,  by  confiding  it  to  the  possession  and  control  of  a  single 
individual  bearing  his  name.    lb, 

22.  Unsoundness  of  mind  can  only  be  predicated  upon  some  actual  mani- 
festation or  development  of  irrationality.    lb, 

23.  While  the  diseased  condition  of  the  .body,  as  indicated  by  an  autopsy, 
may  be  some  evidence  to  corroborate  testimony  of  actual  manifestations 
of  mental  alienation,  and  to  account  therefor,  it  should  not  be  received 
in  the  absence  of  some  proof  of  the  decedent's  irrational  conduct.     Ib» 

^  In  any  event,  the  opinion  of  an  expert,  of  the  probability  of  a  mental 
derangement,  deduced  from  an  autopsy,  would  be  overcome,  as  proof 
of  the  mental  condition  of  the  decedent,  by  the  testimony  of  one 
competent  observer  of  the  appearance,  conversation,  conduct  and 
characteristics  of  the  decedent,  for  a  series  of  years,  In  his  domestic, 
social  and  business  relations.    lb. 

25.  Upon  the  cross-examination  of  a  son  of  the  testator,  as  a  witness  in 
behalf  of  the  contestant,  the  proponent  of  the  will  had  undertaken  to 
show  that  the  discrimination  therein  against  the  witness  was  justified 
by  his  improper  conduct.  Subsequently,  the  contestant  offered  in  evi- 
dence a  letter  received  by  the  testator  from  the  son,  at  or  about  the  time 
of  the  execution  of  the  will,  which  showed  that  the  son  had  reformed, 
and  to  which  no  answer  had  been  sent.  Held,  that  the  receipt  of  the 
letter  was  not  by  itself  evidence  that  the  testator  knew  his  son  had 
reformed ;  that  a  failure  to  reply  to  it  did  not  necessarily  imply  that  the 
testator  accepted  the  statements  of  the  letter  as  true,  and  tliat,  in  the 
absence  of  other  evidence,  the  letter  was  inadmissible.    lb. 

26.  In  order  to  make  the  silence  of  the  recipient  of  a  letter  evidence  against 
him,  the  letter  must  contain  some  statement  respecting  the  legal  right 
of  the  party  demanding  an  answer,  or  which  naturally  requires  an 
answer,  as  where  there  is  some  assertion  made  with  respect  to  the 
writer's  rights;  and  it  must  appear  that  the  party  addressed  was  aware 
of  the  truth  or  falsity  of  the  statements  contained  in  the  letter.    lb, 

27.  Declarations  of  one  party  to  a  controversy  can  not  be  received  to  affect 
the  rights  of  another  party,  unless  such  parties  are  jointly  interested  so 
that  each  party  is  authorized  to  speak  and  act  for  the  others,  or  unless 
there  is  proof  of  a  combination,  in  which  case  one  conspirator  may  speak 
for  all  his  confederates;  but  in  the  latter  cas^,  a  conspirator  by  his 
admissions  or  declarations  can  effect  only  his  co-conspirators;  and  if  his 
admissions  or  declarations  cannot  but  affect  other  parties,  not  confed- 
erated, such  admissions  or  declarations  are  not  admissible.  Heldy 
therefore,  that  the  declarations  or  admissions  made  after  the  execution 
of  a  will  by  one  of  several  legatees,  who  was  also  the  proponent  of,  and 
the  executor  named  in,  the  will,  tending  to  prove  undue  influence  over, 
and  want  of  testamentary  capacity  in,  the  testator,  were  not  competent 
to  prove  those  facts  in  a  proceeding  to  set  aside  the  probate,  it  not 
appearing  that  the  several  legatees  were  either  Jointly  interested  or  had 
conspired.    lb.  ^ 
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28.  A  belief  in  modem  spiritualism,  so  called,  is  not  evidence  of  mental 
unsoundness,  unless  it  appears  that  the  will  was  the  offspring  of  that 
delusion.    Ih, 

29.  Declarations  of  the  testator,  made  two  years  after  the  execution  of  the 
will,  that  he  was  much  distressed  in  mind  about  his  will,  and  that  he 
feared  it  was  wrong  for  him  to  take  the  advice  of  his  son  and  his  physi- 
cian (who  were  charged  by  the  contestant  with  conspiring  to  influence 
the  testator  unduly),  in  refusing  his  daughter's  access  to  him, —  Held, 
too  remote  in  time  to  be  received  as  evidence  of  the  testators  mental 
capacity  at  the  time  of  the  execution  of  the  will.    lb. 

30.  Although  the  contestant  of  probate  may  show  declarations  made  by  the 
testator  after  the  execution  of  the  will,  to  show  the  ^ect  of  undue 
influence  upon  the  mind,  he  will  not  be  permitted  to  prove  them  for 
the  purpose  of  showing  the  fact  of  undue  influence  when  one  is 
shown  to  have  been  attempted  to  be  exercised.    lb. 

81.  Where  the  testator  had,  from  time  to  time,  before  the  execution  of  his 
last  will,  declared  to  different  persons  his  testamentary  intentions,  and 
had  made  several  wills,  all  of  which  were  based  upon  the  same  general 
scheme,  and  such  wills,  as  well  as  the  previous  declarations  of  testa- 
mentary purposes,  were  in  harmony  with  the  terms  of  the  last  will, 
these  facts  should  have  great,  if  not  controlling  weight  in  the  determi- 
nation of  a  question  of  undue  influence  and  frand ;  and  especially  as 
against  the  testimony  of  witnesses  unworthy  of  credit    lb. 

82.  Checks  payable  to  the  order  of  a  distributee  were  delivered  by  the 
administrator  to  the  husband  of  the  distributee  and  payee,  on  account 
of  the  wife's  distributive  share.  They  were  indorsed  in  the  name  of  the 
payee  by  the  husband  and  collected  by  him.  It  appearing  that  the  hus- 
band had  acted  as  his  wife's  attorney  in  several  proceedings  affecting  the 
estate,  and  that  on  an  account  being  rendered  to  her  showing  such 
payments  she  had  made  no  objection,  and  that  a  considerable  part  of 
the  money  had  been  applied  towards  the  improvement  of  her  separate 
estate.  Held  that  she  was  estopped  from  denying  the  agency  of  her 
husband,  and  that  the  administrator  was  entitled  to  a  credit  for  the 
payments.    Fowler  v.  Lockvoood,  4C5. 

EXECUTORS  AND   ADMINISTRATORS. 

1.  Where  one  of  several  (three)  executors  and  trustees  under  a  will,  after 

having  qualified  and  joined  in  making  and  filing  an  inventory,  had  no 
management  or  co;itrol  of  the  estate,  all  of  which  was  in  the  possession 
of  his  co-executors  and  trustees,  who,  without  objection  on  the  part  of 
those  interested,  had  entire  control  of  it,  the  Surrogate  of  New  York 
county,  under  the  powers  conferred  on  him  by  L.  1870,  ch.  359,  ac- 
cepted his  resignation  and  discharged  him  as  executor  and  trustee; 
Held  that  the  fact  that  there  was  real  estate  over  which  the  executors 
had  a  power  of  sale,  was  not  ground  for  refusing  to  accept  the  resigna- 
tion, since  the  power  could  be  exercised  by  the  remaining  executors. 
Matter  of  Bernstein^  20. 

2.  When  a  surety  on  an  administrator's  bond  applies  to  be  released  from 
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further  responsibility  thereon,  the  fact  that  the  surety  and  his  relative 
are  indebted  to  the  estate,  and  that  his  object  in  making  the  application 
is  in  order  to  procure  the  administration  to  be  transferred  to  a  person 
who  will  refrain  from  enforcing  payment  of  such  debts  from  bim  and 
them,  is  not  ground  for  refusing  the  application.    Lewis  v.  Watso/t,  48. 

3.  A  person  named  as  executor  in  a  will,  is  not  a  party  to  the  probate  of  the 

will  so  as  to  exclude  him  (under  §  390  of  the  Code  of  Procedure)  from 
testifying  to  personal  transactions  and  communications  between  him- 
self and  the  deceased  in  regard  to  the  execution  of  the  will.  22eece  v. 
Crosby,  74. 

4.  Although  he  be  entitled  to  commissions  and  it  seems  a  legacy  in  addition 

thereto.    lb, 

5.  (iucere,  whether  tliere  are  not  cases  in  which  the  strictness  of  the  rules 

as  to  vouchers  of  payments  required  of  executors  and  administrators, 
should  not  be  relaxed.  Matter  of  Pollock,  100. 
6i.  The  fact  that  an  executor  or  trustee,  in  his  accounts,  erroneously 
charges  himself  with  sums  of  money,  does  not  prevent  him  from 
afterwards,  on  his  accounting,  claiming  that  he  is  not  properly  charge- 
ble  with  them.    lb. 

7.  The  surviving  husband  of  a  woman  dying  intestate  is  entitled  to  admin- 

ister upon  her  estate  (2  R.  S.,  75,  §  29),  and  if  she  dies  without  leav- 
ing descendants,  he  receives  all  the  personalty,  after  payment  of  her 
debts,  to  his  own  use,  as  against  her  brothers  and  sisters.  Matter  qf 
Honey  y  214. 

8.  Where  such  surviving  husband  had  not,  in  his  lifetime,  taken  out  letters 

of  administration  upon  his  wife's  estate,  but  they  had  been  issued  to  his 
wife's  sister,  fiTeZd,  that  after  the  husband's  death,  and  upon  the  peti- 
tion of  his  executors,  the  letters  so  issued  should  be  revoked,  and  new 
letters  be  issued  to  the  executors.  lb,  (But  see  Matter  qf  O^Niel,  2 
Becif.,  544). 
d.  An  administrator,  by  virtue  of  his  appoiutment  in  another  state,  without 
taking  out  letters  here,  applied  to  receive  a  legacy  which  had  been  paid 
into  court  for  the  benefit  of  his  intestate.  IIel(J,  that  while  his  repre- 
sentative character  might  protect  one  turning  over  the  property  of  the 
intestate  to  him,  in  another  state  than  that  in  which  he  is  appointed, 
he  had  no  standing  to  invoke  the  aid  of  the  court  by  its  order,  in 
acquiring  possession  of  such  property.    Matter  of  Jones,  267. 

10.  Since  the  enactment  of  Chapter  200,  of  the  Laws  of  1877,  letters  testa- 
mentary should  not  issue  to  a  non-resident  alien  though  appointed  guar- 
dian by  will.    Matter  qf  Taylor,  259. 

11.  In  the  absence  of  evidence  tending  to  show  that  a  legacy  to  the  execu- 
tor was  intended  to  be  release  of  his  indebtedness  to  the  estate  the  pre- 
sumption is  to  the  contrary.    Matter  of  Leslie,  280. 

12.  A  claim  against  the  executor,  in  favor  of  the  estate,  and  which  he  has 
included  in  the  inventory,  and  in  his  final  account,  may  be  passed  upon 
by  the  auditor  to  whom  tlie  account  is  referred,  although,  from  the 
facts  .admitted  to  exist,  the  executor  disputes  his  liability  thereon.    lb, 

18.  An  administrator,  who  swore  that  his  deceased  wife  left  an  estate, 
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receired  letters  thereon,  and  filed  bis  account  in  which  certain  moneys 
were  returned  as  constituting  the  whole  estate.  Held  that  he  was 
estopped,  as  against  a  creditor  of  the  estate,  from  claiming  the  moneys 
as  his  own  individual  property.    Oarvey  r.  McCue,  313. 

14.  The  administrator  having  deposited  the  moneys  as  realized,  on  call  in  a 
trust  company,  by  which  he  was  allowed  only  4  per  cent,  interest;  Held, 
that  he  should  be  chaiiged  with  interest  at  that  rate  only,  notwithstand- 
ing an  agreement  had  been  entered  into  among  those  interested  in  the 
estate,  including  himself  in  the  capacity  of  guardian  of  infant  nezt-of-' 
kin,  for  an  immediate  distribution,  which  was  not  effected;  since  the 
Surrogate's  Court  can  not  l^ke  cognizance  of  nor  enforce  such  an 
agreement.    Haskin  v.  Teller,  316. 

15.  The  commissions  of  the  administrator  are  to  be  deducted  as  of  the  date 
of  the  settlement  of  his  account,  and  not  as  of  the  date  of  filing  it.    lb. 

16.  An  executor,  not  a  trustee  under  the  will,  who  paid  the  proceeds  of  a 
sale  of  property  belonging  to  the  estate  to  his  co-executor,  who  was  a 
trustee,  for  Investment  according  to  the  terms  of  the  trust,  Held  not 
liable  to  the  estate  for  a  subsequent  misappropriation  of  the  fund. 
Pauldiiig  v.  Ifarptn,  865,  n. 

17.  Held,  also  that  a  third  co-executor  who  was  also  a  trustee  under  the 
will,  but  who  never  had  possession  of  the  money,  was  not  actively 
engaged  in  the  business  of  the  trust,  and  who  testified  that  he  did  not 
know  that  it  had  been  retained  by  the  defaulting  trustee,  but  believed 
that  it  had  been  invested  in  a  particular  bond  and  mortgage,  as  agreed 
upon  by  the  trustees,  was  also  not  chaigeable  for  the  waste.    lb. 

18.  While  unpaid  taxes,  assessed  upon  a  decedent's  real  estate  prior  to  his 
death,  are  preferred  debts  to  be  paid  by  the  executors  out  of  the  estate 
(2  12.  iS.,  87,  §  27),  yet  where  a  mortgagee  of  the  property  so  assessed 
has,  subsequent  to  the  death  of  the  mortgagor,  bought  it  in  at  a  fore- 
closure sale,  the  terms  of  which  prescribed  that  the  taxes  were  to  be 
paid  out  of  the  purchase  money,  and  the  latter  not  proving  equal  to  the 
amount  due  on  the  mortgage,  the  mortgagee  thereupon  having  paid  the 
taxes  has  no  valid  claim  to  be  reimbursed  therefor  out  of  the  assets  of 
the  mortgagor's  estate.  Where  such  taxes  are  otherwise  properly  paid, 
the  duty  of  the  executors  to  discharge  them  ends.  Xeofness  v.  Catie- 
heer,  491. 

19.  8o  held,  also,  of  a  mortgagee  who  had,  upon  like  terms,  bought  in  the 
property  mortgaged  to  him,  but  had  not  paid  the  taxes.    lb, 

20.  A  mortgagee  who  has  taken  possession  without  foreclosure  and  thereafter 
paid  such  taxes,  is  not  entitled  to  demand  the  amount  out  of  the  gene- 
ral estate.    lb, 

21.  Jt  seems,  however,  that  if  they  are  paid  by  the  executors  in  the  first  in- 
stance the  amount  should  be  allowed  in  their  accounts.    lb, 

22.  Where  upon  an  accounting  of  the  executors  the  amount  of  such  taxes 
was  claimed  by  the  mortgagee,  who  had  so  paid  them, — Held,  that,  the 
executors  showing  that  a  question,  in  good  faith,  existed  as  to  the 
validity  of  the  daim,  the  jurisdiction  of  the  Surrogate  to  pass  upon  it 
ceased.    lb. 
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28.  A  qnestion  as  to  the  validity  of  a  claim  appearing  on  an  accounting  of 
executors,  though  they  do  not  contest  it,  jurisdiction  to  adjudicate 
upon  it  cannot  be  conferred  upon  the  Surrogate  by  consent.    lb, 

24.  8o  held  where  the  claim  was  preferred  by  one  of  the  executors  and  other 
similar  claims  appeared  to  be  unfounded.    lb, 

25.  Upon  the  death  of  a  sole  executor,  the  residuary  legatee  is  first  entitled  to 
letters  of  administration,  as  against  the  widow  of  the  decedent,  in  like 
manner  as  if  the  executor  had  renounced  or  neglected  to  qualify. 
Bradley  v.  Bradley y  512. 

26.  An  auditor  appointed  pursuant  to  the  provisions  of  the  Revised  Statutes, 
(2  R.  S.,  94,  §  64),  can  not  withhold  his  report  until  his  fees  are  paid, 
since  the  allowance  to  be  made  to  him  by  the  Surrogate  is  to  follow  the 
confirmation  of  the  report,  or  other  determination  upon  it.  Matter  qf 
Foster,  532. 

27.  So  held  where  the  auditor  instituted  a  proceeding  to  compel  the  executor 
to  take  up  a  report  in  his  favor,  and  there  were  no  assets  in  his  hands.  lb, 

2&  Otherwise  as  to  a  referee  appointed  by  the  Surrogate  of  New  York 
County  in  accordance  with  the  provisions  of  the  statute  of  1870.  {Latot 
qf  1870,  ch.  359,  f  6).     lb, 

29.  Since  the  enactment  of  the  act  of  1867  (Laws  qf  1867,  ch.  782,  §  7)  re- 
pealing the  act  of  1864  (Latds  qf  1864,  ch«  71,  f  10)  an  executor  of  an 
estate  should  not  be  appointed  its  collector,  pending  a  contest  of  the 
will  under  which  the  executor  acts,  against  the  objection  of  the  con- 
testants, especially  where  he  has  an  interest  in  any  degree  hostile  to 
the  estate.    Howard  v.  Dougherty,  685. 

FIXTURES. 

Mirrors  secured  to  the  wall  by  an  iron  clamp  at  the  top,  and  let  into  and 
glued  to  the  mantel-piece,  and  constructed  at  the  same  time  and  with 
frames  of  the  same  wood  as  the  mantel,  Held  to  be  fixtures.  Lockwood 
V.  Lockwood,  330. 

FRAUD   AND  UNDUE  INFLUENCE. 

1.  The  mere  fact  that  a  subsequent  will  or  codicil  which  reverses  some  of 

the  provisions  of  a  prior  will  is  in  the  handwriting  of  one  advantaged 
by  such  subsequent  will  or  codicil,  does  not  overcome  the  presumption 
of  an  execution  of  the  will  free  from  undue  Influence  which  arises 
from  the  fact  that  the  testator  was  a  man  of  intelligence,  understood 
the  provisions  of  the  subsequent  codicil  and  their  effect,  and  executed 
the  will  in  due  form  of  law.     Booth  v.  Kitchen,  52. 

2.  What  facts  are  sufficient  to  w.arrant  a  finding  of  undue  influence.    Ih, 

3.  Wliere  there  was  an  al)seiice  of  proof  showing  the  exercise  of  an  active 

Influence  by  any  of  the  principal  beneficiaries  under  a  will,  upon  the 
testator,  or  any  participation  on  their  part-  in  procuring  the  will  to  be 
made,  and  the  testator  survived  three  years  after  its  execution,  stated 
that  he  had  made  it,  and  delivered  it  In  person  to  an  executor  for  safe 
keeping, —  Held,  that  proof  that  tbey  occupied  the  same  residence  with 
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the  testator,  and  the  fact  that  the  will  discriminated  in  their  faror,  and 
against  other  of  his  children  and  grandchildren,  was  insufficient  to 
establish  undue  influence,  assuming  that  he  was  of  sound  mind.  Mairs 
V.  Freeman,  181. 

4.  Evidence  that  a  daughter  of  the  testator,  who  was  the  chief  beneficiary 

under  his  will,  had,  upon  several  occasions  prior  to  its  execution,  said 
to  him  that  if  he  made  a  will,  it  would  be  a  shame  to  leave  his  son,  one 
of  the  members  of  the  testator's  family  omitted  from  its  provisions, 
anything, —  Ueldy  no  proof  of  undue  influence,  if  it  be  assumed  that  the 
testator  was  of  sound  mind.    lb. 

5.  Although  tlie  contestant  of  probate  may  show  declarations  made  by  the 

testator  after  the  execution  of  the  will,  to  sliow  the  ^ect  of  undue 
influence  upon  the  mind,  he  will  not  be  permitted  to  prove  them  for 
the  purpose  of  showing  the  fact  of  undue  influence  where  one  is  shown 
to  have  been  attempted  to  be  exercised.    La  Bau  v.  Vanderbilt,  -^84. 

6.  Where  the  testator  liad,  from  time  to  time,  1)efore  execution  of  his  last 

will,  declared  to  different  persons  his  testamentary  intentions,  and  had 
made  several  wills,  all  of  which  were  based  upon  the  same  general 
scheme,  and  such  wills,  as  well  as  the  previous  declarations  of  testamen- 
tary purposes,  were  in  harmony  with  the  terms  of  the  last  will,  these 
facts  should  have  great,  if  not  controlling  weight  in  the  determination 
of  a  question  of  undue  influence  and  fraud ;  and  especially  as  against 
the  testimony  of  witnesses  unworthy  of  credit.    lb. 

7.  A  decree  of  the  Surrogate,  made  on  a  final  accounting  dischai^ging  an 

executor  from  liability  for  the  payment  of  a  legacy,  and  based  upon  a 
release  signed  by  the  legatee,  may  be  opened  by  the  Surrogate,  upon 
reasonable  ground  being  shown  that  the  release  was  obtained  by  fraud. 
Strong  v.  Strong,  477. 

8.  While  the  question  of  such  fraud  may  be  passed  upon  by  the  Surrogate 

either  at  the  accounting  or  after  a  decree  had  thereupon,  petition  to 
open  the  decree  may  be  defeated  by  reason  of  laches  on  the  part  of  the 
petitioner.    lb, 

FUNERAL  EXPENSES. 

1.  Administrators  are  justified,  even  as  against  creditors,  in  burying  the  de- 

ceased according  to  his  rank  and  station  in  life,  but  before  erecting  a 
monument  or  head-stone  and  enclosing  the  burial  plot,  should  wait 
until  they  have  ascertained  the  condition  of  the  estate,  and  in  case  the 
estate  can  not  pay  creditors  in  full,  they  will  not  be  allowed  for  ex- 
penses of  a  monument.    Matter  of  Erlacher,  8. 

2.  In  a  case  where  the  deceased  was  an  assistant  engineer  in  the  fire  depart- 

ment in  the  city  of  New  York,  at  a  salary  of  $2,000  per  year,  and  was 
well  connected,  held,  that  funeral  expenses  of  $394.70  might  be  allowed. 
lb. 

3.  It  appearing  that  the  estate  amounted  only  to  $2,625,78,  held,  that  the 

administrators  should  be  allowed  only  $250.00  of  $670.00  expended  by 
them  for  a  monument  and  enclosing  the  burial  plot.    lb. 

4.  Administrators  should  not,  before  ascertaining  the  amount  of  the  estate. 
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purchase  a  larger  burial  plot  than  is  necessary  to  bury  the  deceased; 
and  where,  therefore,  an  administratrix  for  the  burial  of  the  deceased 
purchased  in  her  own  name  half  a  plot  in  Greenwood  Cemetery  at  a  cost 
of  $270  (though  by  the  rules  of  the  cemetery  she  might  have  purchased 
a  quarter  plot),  and  afterwards  the  estate  realized  only  $^,625.78,  held, 
that  she  should  be  allowed  only  $135.00  for  the  purchase  of  the  plot, 
though  there  were  no  creditors  of  the  estate.    i7>. 

5.  In  determining  what  should  be  allowed  for  the  purchase  of  a  head-stone 
for  the  deceased,  although  regard  should  be  had  to  the  proportion  which 
it  bears  to  the  amount  of  the  estate,  yet  the  former  decisions  as  to  what 
that  proportion  should  be  should  not  be  strictly  followed,  but  regard 
should  be  had  to  the  increased  cost  of  such  articles  since  the  decisions 
were  rendered,    lb, 

G.  Where  the  evidence  showed  that  out  of  an  estate  of  $983.30  the  adminis- 
tratrix paid  $425  for  funeral  expenses,  beside  $60  for  clergyman*s  fee 
and  music,  and  $78  for  a  gravestone.  Held,  that  only  $200  should  be 
allowed  for  funeral  expenses  and  $50  for  a  grave-stone.  Matter  qf 
Mount,  9,  iu 

7.  Where  it  appeared  that  the  decedent's  estate  amounted  in  value  to  less 
than  $2,800,  and  that  $700  was  charged  by  the  administratrix  for  burial 
lot  and  monument,  and  $200  additional  was  placed  to  the  account  of 
funeral  expenses.  Held,  that  the  charge  for  burial-lot  and  monument 
was  excessive.    Matter  of  Wood,  9,  n. 

&  An  undertaker,  called  upon  to  furnish  funeral  requisites  for  a  deceased, 
is  only  chargeable  with  a  knowledge  of  the  apparent  condition  of  the 
deceased's  property,  and  his  station  in  life,  and  if  he  furnishes  only 
what  would  be  suitable  if  such  appearances  were  not  deceptive,  he  is 
entitled  to  be  paid  in  full  from  the  estate,  even  though  it  is  insolvent. 
Matter  qf  Booney,  15. 

9.  The  husband  is  liable  for  the  funeral  expenses  of  his  deceased  wife,  and 

where  he  is  pecuniarily  solvent,  they  are  not  chargeable  upon  the  estate 
of  his  wife,  as  against  her  creditors.     Gamey  v.  McCue,  313. . 

10.  Where  real  estate  which  was  devised  to  the  testatrix's  husband  for  life, 

remainder  to  her  children,  had  been  sold,  by  order  of  the  Surrogate,  to 
pay  her  debts,  and  a  surplus  remained,  and  thereafter  one  of  the  chil- 
dren died  and  the  father  was  appointed  administrator  of  the  child's 
estate,  Held,  on  an  application  by  such  administrator  for  an  order  to 
apply  a  portion  of  such  surplus  to  the  payment  of  her  debts,  that,  the 
fund  retaining  its  character  as  real  property,  her  interest  in  it  was  only 
an  expectant  one,  and  that  no  authority  existed  to  decree  a  sale  of  such 
an  interest  for  the  purpose,  and  the  application  must  be  denied.  Matter 
qf  Iggleaden,  375. 

11.  The  child  being  an  infant  at  the  time  of  her  death.  Held,  that  her  father, 
and  not  her  estate,  was  liable  for  medical  treatment  and  funeral  ex- 
penses,   lb. 

GIFT. 

1.  Where  it  appeared  that  the  testator,  a  year  before  his  death,  had  stated 
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to  hU  counsel  that  he  wished  to  giye  a  relative  something,  and  had  put 
an  envelope  in  the  safe  (shown  to  have  been  used  in  common  by  him 
and  his  partner),  containing  papers  which  he  wished  to  have  given  her, 
but  it  did  not  appear  whether  he  desired  his  counsel  or  his  partner  to 
make  the  delivery;  that  on  the  day  of  his  death  the  partner  found  the 
envelope  lying  unsealed  in  the  testator's  room,  from  which  he  had  been 
removed  two  days  before;  that  the  envelope  bore  an  indorsement  signed 
by  the  testator  *'For"  the  relative,  describing  her,  which  envelope, 
with  its  contents,  was,  after  testator's  death,  delivered  to  such  relative 
by  the  partner,  and  subsequently  by  the  counsel,  and  there  was  evidence 
tending  to  show  that  the  testator  had  himself  opened  the  envelope  and 
taken  some  of  the  papers  from  it;  Held,  that  these  facts  did  not  make 
out  a  delivery  of  possession  and  a  parting  with  the  dominion  by  the 
testator,  so  as  to  constitute  a  valid  gift  inter  vivos,  and  that  the  subse- 
quent delivery  was  insufficient  to  carry  the  title  to  the  enclosures. 
Montgomery  v.  Miller ,  154. 

2.  It  seems  that  a  delivery  of  a  promissory  note  or  of  a  mortgage,  without  in- 
dorsement or  assignment  by  the  person  to  whom  they  run,  is  effectual 
to  pass  the  ownership  of  them  as  a  gift.    lb, 

Sb  The  decedent  had  purchased  $6,000  of  government  bonds  with  his  wife's 
separate  funds,  and  had  also  purchased  like  bonds  for  a  servant  in  his 
family  and  also  for  himself.  Of  those  purchased  for  himself  it  was 
claimed  that  he  had,  in  his  life  time,  made  a  gift  of  $800  in  value  to  his 
daughters.  It  appeared  that  all  the  bonds  so  purchased  had  been  kept 
in  one  box,  which,  with  the  key  thereof,  the  decedent  had  entrusted  to 
the  custody  of  his  wife ;  that  he  had,  from  time  to  time,  collected  the 
interest  on  the  bonds  and  paid  over  the  same,  as  collected,  to  the  wife, 
the  servant  and  the  daughters,  according  to  the  number  of  bonds  claimed 
to  be  owned  by  each.  ITe/d,  sufficient  proof  of  a  gift  causa  mortis  to 
the  daughters  of  $800  of  bonds,  sxA  further,  that  the  $5,000  of  bonds  so 
bought  with  the  wife's  separate  funds  were  not  assets  of  decedent. 
Fowler  v.  Lockwood,  465. 

4.  Where  the  question  on  a  distribution  arises  between  next-of-kin,  the 
validity  of  a  gift  causa  mortis  to  one  of  the  latter  will  not  be  so  rigor- 
ously inquired  into  as  where  the  interests  of  creditors  are  concerned. 
Hence,  in  such  a  case,  in  the  absence  of  proof  to  the  contrary,  evidence 
that  the  decedent  *'gave"  the  gift  in  question^-e.  g.,  a  pair  of  ponies 
and  carriage — ^to  his  daughters,  without  disclosing  the  circumstances 
attending  the  giving,  was  held  a  valid  gift.  And  this,  notwithstand- 
ing the  daughters  were  minors  living  at  home,  and  that  the  ponies 
were  kept  on  decedent's  premises  at  his  expense.    lb. 

6.  The  Surrogate  has,  as  an  incident  to  his  power  to  determine  questions 
concerning  distributive  shares,  etc.  (2  R.  S.,  95,  §  71),  the  power  to 
determine  the  validity  of  alleged  gifts  causa  mortis  by  a  decedent,    lb, 

GUARDIAN  AND  WARD. 

1.  Where  an  infant  is  cited  to  appear  on  an  accounting,  the  appointment  of 
a  special  guardian  to  represent  him  there  is  necessary,  although  he  have 
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a  general  guardian,  and  an  allowance  to  such  special  guardian  upon 
Buch  accounting  is  proper.    OunniTig  v.  Lockman,  273. 

2.  Letters  of  guardianship  will  not  be  issued  to  a  foreign  guardian  of  a  non-> 

resident  infant,  with  a  view  to  the  removal  of  the  latter' s  property  from 
the  state,  except  upon  the  application  of  such  foreign  guardian  himself, 
and  unless  it  appears  that  he  has  given  a  bond  in  the  state  of  his  ap- 
pointment, and  that  the  removal  of  the  ward's  property  out  of  this 
state  w^ill  not  conflict  with  the  ward's  ownership.  Matter  qf  Fitchf  457. 
S.  It  is  not  sufficient  in  such  a  case  that  a  foreign  guardian  had  entered  into 
a  mere  eovenantf  with  sureties,  for  the  faithful  performance  of  his  trust. 
He  must  have  given  a  bond,    lb, 

HUSBAND  AND  WIFE. 

1.  Where  a  married  woman,  more  tlian  five  years  after  the  disappearance  of 
her  husband,  and  knowing  nothing  of  his  whereabouts,  remarried,  but 
subsequently  he  obtained  a  decree  of  divorce,  in  an  action  against  her 
in  which  she  appeared,  for  her  adultery  with  the  man  she  so  married, 
which  decree  forbade  her  to  marry  during  her  husband* s  lifetime,  Held 
that  such  second  marriage  was  void,  and  that  letters  of  administration 
granted  to  her  as  the  widow  of  the  man  she  contracted  it  with,  should 
be  revoked.     Oram  v.  Oram,  300. 

3.  The  husband  is  liable  for  the  funeral  expenses  of  his  deceased  wife,  and 

where  he  is  pecuniarily  solvent,  they  are  not  chargeable  upon  the  estate 
of  his  wife,  as  against  her  creditors.     OarJKp  v.  If c Cue,  313. 

INCOME. 

1.  Where  a  testator  gave  his  estate  to  trustees  and  provided  that  certain 

contracts  that  he  had  made  in  his  life  time,  and  which  were  unful- 
filled, should  be  finished,  and  directed  the  trustees  to  make  advances 
for  the  purpose  of  completing  such  contracts.  Held,  that  the  profits  on 
such  contracts  accruing  each  year  were  not  ^  net  annual  income "  of 
the  estate,  and  did  not  go  to  the  person  to  whom  such  income  was  by 
the  will  directed  to  be  paid,  but  formed  part  of  the  body  of  testator's 
estate.    Matter  qf  Pollock,  100. 

2.  Where  a  capital  fund,  in  which  there  is  a  person  having  a  life  interest,  is 

invested  in  securities  on  which  a  premium  is  paid,  the  life  tenant  is  not 
chaigeable  with  such  premium,  and  where  the  securities  so  purchased 
are  exchanged  for  others  of  a  greater  value,  the  life  tenant  is  not  enti- 
tled to  the  difference  in  value  between  such  securities  as  a  part  of  the 
income  of  the  fund.  lb. 
8.  An  executor  having  lost  by  theft  certain  securities  (which  represented 
the  investment  of  a  capital  fund  in  which  there  was  a  life  intei  est  and  a 
remainder  over),  was  charged  in  his  account  with  their  market  value  at 
the  time  they  were  stolen.  Held,  that  the  difference  between  the  value 
of  the  securities  at  the  time  they  were  purchased  and  the  time  when 
they  were  stolen  was  not  the  **  net  annual  income"  of  sucli  securities, 
and  did  not  go  to  the  life  tenant,  but  to  the  remainderman.    lb. 
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INTEREST. 

1.  Under  a  tnist  created  by  will  which  directed  a  specified  sum  to  be  in- 

rested  in  one  of  three  named  classes  of  bonds,  and  **  the  interest, 
income  or  dividends  "  arising  therefrom,  to  be  paid  to  the  cestui  qtM 
tru»t  during  his  life,  the  investment  was  made  in  one  of  the  forms 
specified,  and  at  the  expiration  of  the  term  of  the  loan  the  trustee  sold 
the  bonds  at  a  profit  over  the  purchase  price.  Held  that  the  ceHui  que 
trust  was  not  entitled  to  receive  the  principal  sum  of  such  profits,  but 
only  interest  upon  the  same.  Townsend  v.  United  States  Trust  Co,^  220. 

2.  The  administrator  having  deposited  tlie  moneys  as  realized,  on  call  in  a 

trust  company,  by  which  he  was  allowed  only  4  per  cent,  interest; 
Held*  that  he  should  be  charged  with  interest  at  that  rate  only,  not- 
withstanding an  agreement  had  been  entered  into  among  those  inter- 
ested in  the  estate,  including  himself  in  the  capacity  of  guardian  of 
infant  next-of-kin,  fur  an  immediate  distribution,  which  was  not 
effected ;  since  the  SuiTogate's  Court  can  not  take  cognizance  of  nor 
enforce  such  an  agreement.     Uaskin  v.  Teller,  310. 

8.  An  executor  and  trustee  under  a  will  is  liable  for  a  portion  of  the  trust 
fund,  not  invested  as  directed  in  the  will,  but  retained,  and,  misappro- 
priated by  his  co-trustee.    Bates  v.  Underhill^  SOo. 

4.  Where  the  defaulting  trustee  had  been  a  former  attorney  of  the  decedent, 
and  confided  in  by  him,  and  of  good  standing  and  reputed  wealth,  and 
had  represented  to  his  co-trustee  that  lie  had  properly  invested  the  por- 
tion of  the  fund  in  his  possession.  Held  that  the  co-trust«e,  though 
liable  therefor,  should  be  charged  with  simple  interest  only,  thereupon. 
lb. 

JUDGMENTS  AND  DECREES. 

1.  Where  in  an  action  in  the  Supreme  Court  a  receiver  had  been  appointed  of 

the  estate  of  a  decedent,  and  such  receiver  had  made  a  motion  in  the 
Surrogate's  Court  to  set  aside  certain  orders  made  by  it  granting  allow- 
ances to  counsel  out  of  the  estate,  which  motion  had  been  denied,  and 
afterwards  a  creditor  of  the  estate  made  a  motion  for  the  same  pur- 
pose,— Held^  that  the  receiver  being  the  representative  of  the  creditors, 
as  well  as  of  the  decedent's  estate,  the  decision  on  the  former  motion 
by  the  receiver  was  as  binding  on  the  creditors  of  the  estate  as  it  was 
on  the  receiver,  and  that  the  creditors'  motion  must  be  treated  as  a 
renewal  of  the  motion  by  the  receiver;  and  the  moving  papers  not 
showing  a  case  on  which  the  receiver  could  renew  the  motion,  the 
creditors'  application  could  not  be  entertained.  IrHng  National  Bank 
V.  Keman,  1. 

2.  When  a  mortgage  made  by  a  deceased  is  foreclosed  after  his  death  and  a 

Judgment  for  deficiency  is  recovered,  the  presumption  is  tliat  if  the 
proceeds  of  sale  were  suflicient  to  pay  the  costs  and  expenses  of  the 
foreclosure  proceedings,  they  were  applied  to  that  purpose,  and  that  the 
judgment  for  deficiency  does  not  include  any  costs,  but  only  the  amount 
remaining  due  on  the  bond  and  mortgage,  and  such  a  claim  therefore  is 
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a  debt  due  from  the  deceased  in  his  lifetime,  and  one  which  the  surro- 
gate may  order  his  real  estate  sold  to  pay.  EcL8t  Biver  National  Bank 
V.  McCaffrey,  97. 

8.  A  decree  of  the  Surrogate,  made  on  a  final  accounting  discharging  an 
executor  from  liability  for  the  payment  of  a  legacy,  and  based  upon  a 
release  signed  by  the  legatee,  may  be  opened  by  the  Surrogate,  upon 
reasonable  ground  being  shown  that  the  release  was  obtained  by  fraud. 
Strong  v.  Strong,  477. 

4.  While  the  question  of  such  fraud  may  be  passed  upon  by  the  Surrogate 
either  at  the  accounting  or  after  a  decree  had  thereupon,  petition  to 
open  the  decree  may  be  defeated  by  reason  of  laches  on  the  part  of  the 
petitioner.    Ih. 

JURISDICTION. 

1.  The  provision  of  the  constitution  of  the  State  of  New  York  (art.  6, 

sec.  6)  conferring  general  jurisdiction  in  equity  upon  the  Supreme 
Court,  does  not  operate  as  a  prohibition  on  the  legislature  from  con- 
ferring upon  other  courts  of  the  state  the  power  to  exercise  equity  juris- 
diction,—  c.  (/.,  from  conferring  on  the  Surrogate  of  the  city  and  county 
of  New  York  authority  to  accept  the  resignation  of  a  trustee  and  dis- 
charge him  from  his  trust,  and  the  act  (L.*  1870,  c.  859,)  conferring  such 
power  on  that  Surrogate  is  not  for  that  reason  unconstitutional.  Matter 
qf  Bernateint  21. 

2.  Under  the  act  of  1868  (L.  1863,  ch.  408),  providing  for  granting  adminis- 

tration to  foreign  administrators,  the  Surrogate  has  no  power  to  grant 
letters  until  the  provisions  of  the  act  in  regard  to  notice,  publication, 
and  examination  as  to  creditors,  <&&,  have  been  complied  with.  Matter 
qf  Uanover,  91. 
8.  Under  the  provisions  of  chapter  359  of  the  Laws  of  1870  (L.  of  1870, 
p.  82,  §  11),  the  Surrogate  of  New  York  County  has  jurisdiction  to  hear 
and  determine  the  validity  of  dispositions  in  a  will,  however  those 
questions  may  arise.  Danger  y.  Jeremiah,  180.  (compare  Bevan  v. 
Cooper,  72  N.  F.,  817). 

4.  This  jurisdiction  may  be  exercised  in  a  proceeding  instituted  to  prove 

the  will,  and  upon  objections  filed  therein,  and  is  not  necessarily  con- 
fined to  a  proceeding  begun  for  the  special  purpose  of  construing  and 
determining  the  validity  of  the  will.     lb. 

5.  The  jurisdiction  carries  with  it  authority  to  bring  into  court  all  the 

parties  in  interest    lb. 

6.  The  petition  of  one  named  as  a  trustee  in  a  will  asked  that  the  petitioner 

be  included  in  a  decree  which  had  issued,  directing  his  co-trustees  to 
hold  and  retain  the  estate,  subject  to  the  trust;  to  which  the  co-trus- 
tees and  others,  beneficiaries  under  the  will,  answered,  objecting  to  the 
amendm'ent  of  the  decree,  on  the  ground  that  the  estate  had  been  well 
managed  by  the  co-trustees,  whom  the  beneficiaries  desired  to  retain 
it;  that  the  petitioner  was  not  in  harmony  with  the  co-trustees, 
and  that  his  accession  would  cause  their  retirement;  that  he  was  a 
young  man  without  successful  business  experience,  or  ostensible  prop- 
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ttty,  and  had  made  oyer  his  interest  in  the  estate  to  his  wife,  and  that 
none  of  the  others  interested  in  the  estate  desired  him  to  act  as  trustee; 
wheraupon  the  petitioner  filed  a  reply  denying  the  lack  of  property  and 
assignment  of  his  interest  alleged.  Heldy  that  the  answer  was  equiva- 
lent to  a  motion  to  remove  the  petitioner  from  his  testamentary  trustee- 
ship, and  that  the  Surrogate  had  no  power  to  remove  him,  such  power 
heing  vested  solely  in  the  Supreme  Court.     Blake  v.  Sands,  168. 

7.  The  Jurisdiction  of  a  surrogate  of  one  county,  who  has  issued  letters 

testamentary  on  probate  of  a  will,  cannot  be  attacked  in  subsequent 
proceedings  before  the  surrogate  of  another  county,  instituted  by  the 
executor  to  establish  his  right,  as  representing  his  testator,  to  adminis> 
ter  upon  another  estate,  which  such  testator,  if  living,  would  have 
been  entitled  to  administer  upon.    Matter  of  Harvey,  214. 

8.  After  the  sale  of  some  of  a  decedent's  real  estate  to  pay  certain  debts, 

upon  an  order  of  the  Surrogate,  and  the  entry  of  an  order  for  their 
payment  and  for  the  distribution  of  the  surplus,  and  after  such  pay- 
ment and  a  partial  distribution  had  been  made  thereunder,  a  judgment 
and  decree  construing  decedent's  will  was  rendered  by  the  Supreme 
Courts  in  an  action  previously  brought  for  the  purpose,  and  thereupon 
an  order  was  granted  by  a  judge  of  that  court  directing  the  Surrogate 
to  pay  out  of  the  surplus  an  allowance  and  costs  to  the  attorney  who 
conducted  the  action  in  the  Supreme  Court,  Held,  that  the  attorney 
should  have  applied  to  the  Surrogate  at  the  time  the  order  for  distribu- 
tion was  made,  and  that  the  judge  of  the  Supreme  Court  had  no  juris* 
diction  to  make  the  order  directing  such  payment  from  the  surplus. 
Cloche  V.  Igglesden,  839. 

9.  Where  the  testatrix  died  seized  of  real  estate  which  was  mortgaged,  and 

the  executor,  the  devisee  of  the  property,  paid  off  those  mortgages  with 
money  raised  by  new  mortgages,  and  the  estate  proved  insufficient  to 
pay  the  debts  of  the  testatrix.  Held  that  an  order  directing  the  prop- 
erty to  be  sold  for  their  payment,  subject  to  the  amount  which  would 
have  been  due  on  the  several  incumbrances  if  they  had  not  been  paid, 
could  not  be  issued  by  the  Surrogate,  since  it  assumed  the  power  to 
ascertain  and  adjudicate  those  amounts,  and  to  pass  upon  any  conten- 
tion which  might  arise  in  regard  to  them,  a  jurisdiction  not  possessed 
by  the  Surrogate.    Jackson  v.  Holladay,  370. 

lU  Under  the  provisions  of  the  Bevised  Statutes  (2  R.  S.,  104,  §  22)  the 
penalty  of  the  bond  given  on  such  sale  must  be  double  the  value  of  the 
property  to  be  sold,  and  this  value  may  be  ascertained  by  other  proof 
than  the  allegations  of  the  petition,  and  where  the  evidence  warrants, 
and  no  objection  is  taken,  a  less  value  than  that  alleged  therein*,  may 
be  established  as  the  basis  for  fixing  the  penal  sum  in  the  bond.    /6. 

11.  The  effect  of  the  restriction  imposed  by  the  Revised  Statutes  (2  R.  S.,  62, 
§  33),  whereby  an  executor,  after  the  service  of  a  citation  issued  upon 
the  filing  of  allegations  against  the  validity  of  a  will,  is  directed  to  sus- 
pend all  proceedings  in  relation  to  the  estate  of  his  testator,  except  the 
collection  and  recovery  of  moneys  and  the  payment  of  debts,  until  a 
decision  shall  be  had  on  such  allegations,  is  such  that  the  Surrogate  has 
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no  power,  daring  the  pendency  of  the  contest  of  a  will  on  allegations^ 
to  direct  the  advance  of  a  portion  of  a  legacy ,  as  provided  for  in  the 
Bevised  Stotutes  (2  R.  S.,  88,  §§  82,  83),  even  thongh  the  legatee  he  also 
one  of  the  next-of-kin  of  the  decedent  and  entitled  to  a  distributive 
share  of  the  estate,  if  the  will  he  set  aside.  La  Bau  v.  VanderbUt,  884. 

12.  Where  the  testator  died  holding  leases  upon  which  arrears  of  rent  were 
due,  and  there  were  also  certain  sums  due  him  for  storage  of  goods  on 
the  property  leased, — Held,  that  these  sums  were  assets  in  the  hands  of 
the  executors,  and  must  be  distributed  according  to  the  statutory  pro- 
vision (2  R.  S.,  87,  §  27),  and  that  the  Surrogate  had  no  jurisdiction  to 
direct  their  application  to  liquidate  the  arrears  of  rent  as  a  preference 
over  ordinary  debts  due  from  the  estate,  in  the  absence  of  clear  proof 
that  the  interests  of  the  estate  demanded  such  action.  Harris  v.  MeyeTf 
450. 

13.  Held,  also,  that  if  the  accrued  profits  were  not  assets,  but  were  to  be 
taken  to  belong  to  the  landlord  as  rents,  then  the  Surrogate  would  have 
no  jurisdiction  to  direct  their  disposition.   lb. 

14.  Under  the  provisions  of  the  Bevised  Statutes  authorizing  the  Surrogate 
to  give  preference,  in  the  distribution  of  the  funds  of  an  estate,  to  rents 
due  or  accruing  upon  leases  held  by  the  testator  or  intestate  (2  R.  S., 
87,  §  30),  it  is  a  condition  to  the  exercise  of  this  power  that  facts  be  laid 
before  him  showing  explicitly  that  a  benefit  will  thereby  accrue  to  the 
estate,  and  a  general  allegation  to  this  effect  will  not  sufiice.    15. 

16.  SuiTogates  derive  their  authority  from  the  express  terms  of  the  statute 
and  take  no  power  by  implication,    lb. 

16.  The  Surrogate  has,  as  an  incident  to  his  power  to  determine  questions 
concerning  distributive  shares,  etc.  (2  R.  S.,  06,  §  71),  the  power  to  de- 
termine the  validity  of  alleged  gifts  eauaa  mortis  by  a  decedent.  Fowler 
V.  Lockwood,  465. 

17.  The  Surrogate's  Court  has  no  jurisdiction  to  direct  a  payment  by  execu- 
tors to  one  who  acquires  a  claim  against  the  decedent's  estate  by 
subrogation.    Leviness  v.  Cassebeer,  491. 

18.  A  question  as  to  the  validity  of  a  claim  appearing  on  an  accounting  of 
executors,  though  they  do  not  contest  it,  jurisdiction  to  adjudicate  upon 
it  cannot  be  conferred  upon  the  Surrogate  by  consent.    lb, 

19.  So  held  where  the  claim  was  preferred  by  one  of  the  executors  and  other 
similar  claims  appeared  to  be  unfounded.    lb. 

20.  It  seems  that  under  §§  52,  53,  54,  of  2  R.  S.,  92,  93,  any  Surrogate  has 
jurisdiction  not  only  to  appoint  an  auditor  upon  the  application  of  a 
creditor,  to  obtain  an  accounting  by  an  executor,  but  also  to  take  testi- 
mony to  ascertain  the  accuracy  of  the  account.  Matter  qf  Douglass^ 
538. 

LEGACY. 

1.  After  the  death  of  a  life  tenant,  an  assessment  on  the  estate,  levied 
before  his  death,  for  a  permanent  improvement  was  paid,  with  interest, 
by  the  trustee  of  the  estate.  Held,  that  the  interest  on  the  assessment 
from  the  date  of  its  levy  to  the  death  of  the  life  tenant,  was  properly 
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chargeable  to  him,  and  the  balance  of  Interest  and  the  principal  of  the 
assessment,  to  the  remaindermen.    Gunnituj  v.  Carman,  69. 

2.  Even  though  by  the  will  the  person  named  as  execator  is  given  a  fixed 

sum  (in  addition  to  what  he  may  become  entitled  to  as  commissions) 
for  his  services  **  in  taking  care  of  and  settling  the  estate/'  this  does 
not  make  him  interested  in  the  event  of  the  probate  proceedings  as  a 
legatee  under  the  will,  since  he  is  to  render  services  for  the  sum  given 
him.     Reeve  v.  Crofifry,  74. 

3.  Even  did  this  make  him  a  party  to  the  proceedings,  a  release  to  the  estate 

of  his  claim  to.the  sum  given  him  by  the  will,  would  remove  his  interest, 
and  make  him  uninterested,  and  allow  him  to  testify  free  from  the  re- 
strictions of  §  309  of  the  Code.    lb. 

4.  The  fact  that  the  draftsman  of  a  will  takes  a  legacy  under  it,  is  suspicious 

only  in  connection  with  other  circumstances  indicative  of  fraud,  and 
where  the  draftsman  and  legatee  was  a  man  of  high  professional  stand- 
ing, who  released  his  legacy  to  the  estate  upon  the  admission  of  the 
will  to  probate  being  contested,  Held,  that  there  was  no  ground  for 
regarding  his  testimony  in  regard  to  the  execution  of  the  will  with 
suspicion.    lb, 

6.  Where  a  will  directs  the  executors  to  allow  certain  persons  to  take  certain 

property  at  an  appraised,  or  the  inventoried,  value,  this  is  not  a  specific 
legacy,  and  until  the  property  is  set  apart  to  such  persons,  the  executors 
are  chargeable  with  its  value.  Matter  qf  Pollock,  100. 
G.  Where  articles  of  the  testator's  property  are  specifically  bequeathed,  and 
on  the  final  accounting  of  the  executor  there  is  no  evidence  to  show 
what  has  been  done  with  such  property,  the  presumption  is  that  they 
have  been  disposed  of  in  accordance  with  the  directions  of  the  will.  lb. 

7.  Where  the  will  bequeathed  the  estate,  consisting  of  personalty,  to  a  trus- 

tee, to  pay  the  income,  and  so  much  of  the  principal  as  might  be  neces- 
sary, for  the  support  of  the  son  of  the  testatrix,  during  his  minority, 
and,  upon  his  becoming  of  age,  to  pay  over  the  whole  to  him  absolutely, 
or,  in  the  event  of  his  death  before  attaining  his  majority,  to  pay  over  the 
principal  and  accumulations  to  decedent's  sister  and  her  heirs  forever, 
the  sister  dying  before  the  son,  and  the  son  dying  an  infant,  Held,  that 
the  legacy  over  to  the  sister  lapsed,  and  that,  as  against  her  next-of-kin, 
the  husband  of  the  testatrix  was  entitled  to  receive  the  estate.  H''t{- 
liama  v.  tieaman,  148. 

8.  The  committee  of  a  legatee,  who  had  been  adjudged  a  lunatic,  by  default, 

in  the  court  of  another  state,  which  had  thereupon  appointed  the  cc»m- 
mittee,  sought  to  represent  such  legatee,  on  the  final  accounting  of  the 
executor,  and  claimed  to  be  entitled  to  receive  the  legatee's  share  of  the 
estate.  Held,  that  such  committee  could  not  intervene  on  the  account- 
ing, and  had  no  standing  in  court  by  virtue  of  his  foreign  appointment. 
Weller  v.  SuggeU,  249. 

9.  An  administrator,  by  virtue  of  his  appointment  In  another  state  without 

taking  out  letters  here,  applied  to  receive  a  legacy  which  had  been  paid 
into  court  for  the  benefit  of  his  intestate.  Held,  that  while  his  repre- 
sentative character  might  protect  one  turning  over  the  property  of  the 
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intestate  to  him,  in  another  state  than  that  in  which  he  was  appointed, 
he  had  no  standing  to  invoke  the  aid  of  the  court  by  its  order,  in 
acquiring  possession  of  such  property.    Matter  of  Jones,  257. 

10.  A  petition  in  the  Surrogate's  Court,  to  compel  an  executor  to  pay  a 
legacy,  must  be  filed  within  the  time  in  which  actions  of  similar  charac- 
ter are  required  to  be  commenced  in  the  courts  of  common  law  or  of 
equity,  and  no  demand  is  necessary  from  the  date  of  which  the  limita- 
tion must  be  reckoned.     House  v.  Agate,  807. 

11.  The  fact  that  an  executor,  upon  such  application,  proceeded  to  a  final 
accounting,  where  no  assets  had  come  to  the  hands  of  the  executors 
within  six  years  before  a  petition  was  made  to  the  Surrogate,  by  lega- 
tees, to  enforce  the  payment  of  a  distributive  share  of  the  estate,  and 
the  right  thereto  had  accrued  more  than  twenty  years  previous,  when 
the  petitioner  was  of  full  age,  and  it  appeared  that  he  had  received 
property  from  the  estate  and  had  receipted  for  his  distributive  share  in 
full.  Held,  not  to  constitute  a  waiver  of  such  limitation,  and  that  the 
petition  came  too  late,  although  no  formal  demand  and  refusal  was 
proved  to  have  been  made.    16. 

12.  Where  an  executor  obtained  a  release  from  a  legatee  by  giving  his 
personal  note  for  the  amount  of  the  legacy,  payable  one  year  after  date, 
representing  that  he  had  large  means,  when,  as  the  legatee  claimed,  he 
knew  he  was  insolvent,  and  a  decree  dischai^ing  him  from  liability  for 
the  legacy  was  entered  a  few  days  subsequently,  and  the  legatee  alleged 
that  she  discovered  the  facts  in  the  case  shortly  thereafter,  but  she  did 
not  apply  to  have  the  decree  set  aside  for  nearly  four  years — Held  that 
she  was  precluded  by  her  Uiches  in  making  the  application.  Strong  v. 
Strong,  477. 

18.  Whenever  a  will  provides  for  the  pa3rment  of  one  l^acy  before  another, 
and  it  is  not  made  preferential,  if  payment  be  demanded  after  the 
expiration  of  a  year  from  the  issuing  of  letters  testamentary,  the  exec- 
utor should  refuse  to  pay  in  full,  and  should  leave  the  legatee  to  his 
application  to  the  Surrogate  to  compel  payment,  whereon,  if  a  deficiency 
in  the  assets  appear  probable,  a  partial  payment  may  be  ordered,  or  a 
bond  for  repayment  required.  Trttsteea  Cjf  Harvard  College  y.  Qumn 
514. 

LIMIT ATIOK  OF  TIME. 

1.  A  petition,  in  the  Surrogate's  Court,  to  compel  an  executor  to  pay  a  legacy, 
must  be  filed  within  the  time  in  which  actions  of  similar  character  are 
required  te  be  commenced  in  the  courts  of  common  law  or  of  equity, 
and  no  demand  is  necessary  from  the  date  of  which  the  limitation  must 
be  reckoned.    House  v.  Agate,  307. 

8.  The  fact  that  an  executor,  upon  such  application,  proceeded  to  a  final 
accounting,  where  no  assets  had  come  to  the  hands  of  the  executors 
within  six  years  before  a  petition  was  made  to  the  Surrogate  by 
legatees,  to  enforce  the  payment  of  a  distributive  share  of  the  estate, 
and  the  right  thereto  had  accrued  more  than  twenty  years  previous, 
when  the  petitioner  was  of  full  age,  and  it  appearuJ   tliat  he  had 
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received  property  from  the  estate  and  bad  receipted  for  his  distribatlTe 
share  in  full,  Heldy  not  to  constitute  a  waiver  of  such  limitation,  and 
that  the  petition  came  too  late,  although  no  formal  demand  and  refusal 
was  proved  to  have  been  made.  lb, 
8.  Where  an  executor  obtained  a  release  from  a  legatee  by  giving  his  per- 
sonal note  for  the  amount  of  the  legacy,  payable  one  year  after  date, 
representing  that  he  had  large  means,  when,  as  the  legatee  claimed,  he 
knew  he  was  insolvent,  and  a  decree  discharging  him  from  liability  for 
I  the  legacy  was  Entered  a  few  days  subsequently,  and  the  legatee  alleged 
that  she  discovered  the  facts  In  the  case  shortly  therefter,  but  she  did 
not  apply  to  have  the  decree  set  aside  for  nearly  four  years, — Held, 
that  she  was  precluded  by  her  laches  in  making  the  application.  Strong 
v.  Strong,  477. 

LUNACY. 

The  committee  of  a  legatee,  who  had  been  adjudged  a  lunatic,  by  default, 
In  the  court  of  another  state,  which  had  thereupon  appointed  the 
committee,  sought  to  represent  such  legatee,  on  the  final  accounting  of 
the  executor,  and  claimed  to  be  entitled  to  receive  the  legatee's  share 
of  the  estate.  Held,  that  such  committee  could  not  inteiTcne  on  the 
accounting,  and  had  no  standing  in  court  by  virtue  of  his  foreign 
appointment.     Weller  v.  Suggett,  249. 

MENTAL  CAPACITY. 

1.  Li  support  of  the  claim  that  the  testator  was  of  unsound  mind,  the  con- 

testant showed  that  he  had,  in  the  will,  mistaken  the  order  in  which 
two  of  his  daughters  were  bom,  had  mentioned  two  adopted  children, 
of  a  son  and  a  daughter  respectively,  as  his  grandchildren,  had  stated 
his  own  age  as  75  when  it  really  was  77,  had  neglected  to  provide  for 
certain  grandchildren,  one  of  whom  was  the  son  of  the  testator's 
deceased's  child,  and  they  also  introduced  evidence  of  the  testator's 
being  afiiicted  with  Bright* s  disease  of  the  kidneys,  and  other  diseases, 
during  the  last  years  of  his  life,  and  two  years  after  executing  his  will; 
Seld,  in  the  absence  of  direct  proof  of  the  te&tator's  mental  unsound- 
ness, to  be  counterbalanced  by  direct  evidence  of  his  vigor  of  mind 
before,  at  the  time  of,  and  after  the  execution  of  his  will,  together  with 
the  fact  that  he  drew  the  instructions  for,  and  corrected  the  draft  of 
his  will,  with  his  own  hand.    Mairs  v.  Freeman,  181. 

2.  Unsoundness  of  mind  can  only  be  predicated  upon  some  actual  mani- 

festation or  development  of  irrationality.    lb. 

8.  While  the  diseased  condition  of  the  body,  as  indicated  by  an  autopsy, 
may  be  some  evidence  to  corroborate  testimony  of  actual  manifestations 
of  mental  alienation,  and  to  account  therefor,  it  should  not  be  received 
in  the  absence  of  some  proof  of  the  decedent's  irrational  conduct.    lb, 

4.  In  any  event,  the  opinion  of  an  expert,  of  the  probability  of  a  mental 
derangement,  deduced  from  an  autopsy,  would  be  overcome,  as  proof 
of  the  mental  condition  of  the  decedent,  by  the  testimony  of  one 
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i  competent  observer  of   the   appearance,  conversation,  conduct  and 

I  characteristics  of  the  decedent,  for  a  series  of  years,  in  his  domestic, 

I  social  and  business  relations.    La  Ban  v.  Vanderhiltj  384. 

5.  A  belief   in  modern  spiritualism,  so  called,  is  not  evidence  of  mental 

unsoundness,  unless  it  appears  that  the  will  was  the  offspring  of  that 
delusion.    Ih 

6.  Declarations  of  the  testator,  made  two  years  after  the  execution  of  the 

will,  that  he  was  much  distressed  in  mind  about  his  will,  and  that  he 
feared  it  was  wrong  for  him  to  take  the  advice  of  his  son  and  his  physi- 
cian (who  were  charged  by  the  contestant  with  conspiring  to  influence 
the  testator  unduly),  in  refusing  his  daughters  access  to  him, —  Held, 
too  remote  in  time  to  be  received  as  evi[dence  of  the  testator's  mental 
capacity  at  the  time  of  the  execution  of  the  will.    lb, 

NEW  YORK  COUNTY. 

1.  The  provisions  of  the  constitution  of  the  State  of  New  York  (art.  6, 

sec  6)  conferring  general  jurisdiction  in  equity  upon  the  Supreme  Court, 
does  not  operate  as  a  prohibition  on  the  legislature  from  conferring 
upon  other  courts  of  the  state  the  power  to  exercise  equity  jurisdiction 
—  e.  gr.,  from  conferring  on  the  Surrogate  of  the  City  and  County  of 
New  York  authority  to  accept  the  resignation  of  a  trustee  and  dis- 
charge him  from  his  trust, —  and  the  act  (L.  1870,  c.  359,)  conferring 
such  power  on  that  Surrogate  is  not  for  that  reason  uneonstitutional. 
Matter  of  Bernstein,  20. 

2.  The  act  (L.  1870,  c.  369,)  entitled  "  An  act  in  relation  to  proceedings  in  the 

Surrogate's  Court  in  the  city  of  New  York  and  to  the  powers  and 
jurisdiction  of  the  Surrogate  thereof  "  is  not  in  contravention  of  Art.  3, 
Sec.  6  of  the  constitution,  which  provides  that  "  no  private  or  local  bill 
which  may  be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title.*'    Ih, 

8.  The  provisions  of  the  Revised  Statutes  (2  R.  S,,  75,  §  31,)  giving  the 
public  administrator  of  the  city  of  New  York,  in  certain  cases,  the  right 
to  administration  in  preference  to  a  foreign  administrator,  are  not 
repealed  by  implication  by  the  act  of  1863  (L.  1863,  ch.  403,  p.  694) 
providing  for  the  issuing  of  letters  of  administration  to  a  foreign 
administrator  or  person  authorized  by  him  to  receive  them.  Matter  of 
Hanover,  91. 

4.  The  practice  that  had  jJrevailed  for  many  years  prior  to  1863,  in  the  office 
of  the  Surrogate  of  the  County  of  New  York,  of  granting  administra- 
tion to  the  attorney  of  a  foreign  administrator,  held  to  have  been 
superseded  by  the  Act  of  1863.  lb, 
'  6.  Under  the  provisions  of  Chapter  369  of  the  Laws  of  1870  (L.  of  1870,  p. 
82,  §  11),  the  Surrogate  of  New  York  County  has  jurisdiction  to  hear 
and  determine  the  validity  of  dispositions  in  a  will,  however  those 
questions  may  arise.  Donaer  v.  Jeremiah,  130.  (Compare  Sevan  v. 
Cooper,  72  N,  F.,  317). 

6.  This  jurisdiction  may  be  exercised  in  a  proceeding  instituted  to  prove 
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the  will,  and  upon  objections  filed  therein,  and  is  not  necesiuirily  con- 
fined to  a  proceeding  begun  for  the  special  purpose  of  construing,  and 
determining  the  yalidity  of,  the  will.  lb. 

7.  The  jurisdiction  carries  with  it  authority  to  bring  into  court  all  the 

parties  in  interest    lb. 

8.  Since  the  enactment  of  the  act  of  1870  (1  Laws  of  1870,  ch.  350,  §  10. p. 

828),  the  Surrogate  of  New  York  County  has  no  authority  to  direct  the 
payments  of  debts  by  a  collector  of  an  estate,  other  than  as  prescribed 
in  that  statute,  and  the  power  to  do  so  must  be  exercised  acconling  to 
the  provisions  of  section  ten  thereof,  and  after  one  year  shall  have 
elapsed  since  the  collector's  appointment.    Matter  qf  Hasketty  165. 

9.  The  provisions  of  the  statute  of  1870  (1  Laws  of  1870,  ch.  350,  p.  826),— 

authorizing  the  Surrogate  of  New  York  County  to  open,  vacate  and 
modify,  orders  and  decrees, — was  not  designed  to  substitute  a  motion, 
for  the  ordinary  review  by  appeal.  No  such  motion  should  be  enter- 
tained upon  the  same  facts  upon  which  the  order  or  decree  was  origi- 
nally made,  but  only  upon  new  facts  showing  that  it  was  made  without 
jurisdiction,  or  through  inadvertence,  by  reason  of  mistake  or  fraud. 
Janssen  v.  Wemple,  229. 

10.  It  seems  that  a  referee  appointed  by  the  Surrogate  of  New  York  County 
in  accordance  with  the  provisions  of  the  statute  of  1870  {Laxos  oflSlO, 
ch.  859,  §  6),  can  withhold  his  report  until  his  fees  are  paid,  in  like 
manner  as  a  referee  appointed  by  the  Supreme  Court.  Matter  qf 
Fostery  532. 

11.  Otherwise  it  seems  as  to  an  auditor  appointed  under  the  provisions  of 
the  Revised  Statute  (2  B.  iS.,  94,  §  64.)    lb. 

12.  Under  the  provisions  of  the  Laws  of  1870,  ch.  .359,  §  6,  tlie  Surrogate  of 
New  York  County,  upon  a  petition  by  a  creditor  to  compel  an  executor 
to  account,  may  appoint  a  referee,  not  only  to  procure  a  mere  account- 
ing by  the  executor,  but  to  ascertain  the  correctness  of  the  account,  and 
for  that  purpose  to  take  testimony  to  contradict  that  of  the  executor, 
and  to  falsify  or  surcharge  the  account.    Matter  qf  Douglass,  538. 

"NEXT  EVENTUAL  ESTATE." 

1.  It  seems  that  where  the  terms  of  a  will  prescribe  the  ultimate  disposal  of 

an  estate,  the  persons  ''entitled  to  the  next  eventual  estate''  under 
1  R.  S.  726,  §  40,  and  to  take  the  rents  and  profits  upon  a  suspense  of 
ownership,  are  those  so  entitled,  according  to  the  terms  of  the  will,  and 
not  those  who  would  next  take  under  the  statutes  of  descent  and  dis- 
tribution.    Van  Emburgh  v.  Ackerman,  499. 

2.  The  words  "*  next  eventual  estate  "  in  the  statute  (1  B.  8.,  726,  §  40),  re- 

late to  that  which  is  to  take  effect  upon  the  happening  of  the  event 
which  leaves  the  rents  and  profits  undisposed  of,  and  not  to  that  which 
is  ultimately  to  take  effect.    lb. 

NEXT-OF-KIN. 

Where  there  were  neither  residuary,  principal  nor  specific  legatees  of  a 
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tatrix,  who  could  receive  letters  testamentary  and  accept  adminifitration 
with  the  will  annexed,  and  sisters  of  the  half-blood,  who  were  not  ben- 
eficiaries under  the  will,  wer-e  the  only  next-of-kin, — Held,  that  the 
issue  of  letters  to  one  of  them  was  proper,  and  that  they  could  not  be 
revoked  on  the  petition  of  one  who  claimed  as  the  principal  beneficiary 
under  the  will  of  the  sole  legatee  of  the  testatrix.  Kircheis  v.  Scheig 
277. 

PARTNERSHIP. 

A  creditor  of  a  partnership  firm,  both  the  members  of  which  are  dead  may, 
to  satisfy  his  debt,  on  the  proper  proof,  by  a  Surfogate's  order,  procure 
a  sale  of  the  real  estate  of  the  one  who  survived  the  other,  although 
the  latter  is  shown  to  have  left  abundant  assets  to  meet  all  demands 
against  his  estate.    Bridge  v.  Hwain,  487. 

PAYMENT. 

Whenever  a  will  provides  for  the  payment  of  one  legacy  before  another, 
\  and  it  is  not  made  preferential,  if  payment  be  demanded  after  the  expi- 
ration of  a  year  from  the  issuing  of  letters  testamentary,  the  executor 
should  refuse  to  pay  in  full,  and  should  leave  the  legatee  to  his  appli- 
cation to  the  Surrogate  to  compel  payment,  whereon,  if  a  deficiency 
in  the  assets  appear  probable,  a  partial  payment  may  be  ordered  or  a 
bond  for  repayment  required.    Trustees  of  Harvard  College  v.  Quinn,  514, 

See  also  Legacy.  6,  9. 
PAYMENT  OF  DEBT& 

1.  Where  the  testator  devised  a  farm  upon  which  there  was  a  mortgage  to 

his  executors  and  trustees,  and  directed  them  to  pay  the  rents  to  one 
whom  they  allowed  to  occupy  it  instead,  Held^  that  the  taxes,  charges 
and  interest  on  the  mortgage  should  be  paid  by  tlie  occupant,  and 
should  not  be  allowed,  in  the  executor's  accounts,  as  a  charge  against 
the  estate.     Bates  v.  Und^hill,  365. 

2.  Where  real  estate  which  was  devised  to  the  testatrix's  husband  for  life, 

remainder  to  her  children,  had  been  sold,  by  order  of  the  Surrogate,  to 
pay  her  debts,  and  a  surplus  remained,  and  thereafter  one  of  the  chil- 
dren died  and  the  father  was  appointed  administrator  of  the  child's 
estate.  Held,  on  application  by  such  administrator  for  an  order  to 
apply  a  iwrtion  of  such  surplus  to  the  payment  of  her  debts,  that,  the 
fund  retaining  its  character  as  real  property,  her  interest  in  it  was  only 
an  expectant  one,  and  that  no  authority  existed  to  decree  a.sale  of  such 
an  interest  for  the  purpose,  and  the  application  must  be  denied.  Mat- 
ter of  Igglesdtri,  375. 

8.  The  child  being  an  Infant  at  the  time  of  her  death.  Held,  that  lier  father, 
and  not  her  estate,  was  liable  for  medical  treatment  and  funeral  ex- 
penses,   lb, 

4.  Under  the  provision  of  the  Revised  Statutes  authorizing  the  Surrogate 
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to  gire  preference,  In  the  distribution  of  the  funds  of  an  estate,  to  rents 
due  or  accruing  upon  leases  held  by  the  testator  or  intestate  (2  R.  8., 
87|  §  30),  it  is  a  condition  to  the  exercise  of  this  power  that  facts  be 
laid  before  him  showing  explicitly  that  a  benefit  will  thereby  accrue  to 
the  estate,  and  a  general  allegation  to  this  effect  will  not  suffice.  UcurUf 
V.  Meyer,  460. 

5.  In  determining  the  sufficiency  or  insufficiency  of  the  assetJ  of  a  decedent's 

personal  estate  for  the  payment  of  debts,  and  the  consequent  propnety 
of  mortgaging  or  selling  the  decedent's  real  estate  therefor  under  the 
provisions  of  the  Revised  Statutes  (2  R.  S.,  100),  only  the  personal 
property  which  has  actnally  come  to  the  executor's  hands  is  to  be  re- 
garded, and  uncollet^ted  and  litigated  demands  in  favor  of  the  estate  are 
to  be  excluded.     Bridge  v.  Swain,  487. 

6.  The  Surrogate's  Court  has  no  jurisdiction  to  direct  a  pajrment  by  execu- 

tors to  one  who  aquires  a  claim  against  the  decedent's  estate  by  subro- 
gation.   Levineas  v.  Casaebeer,  491. 

7.  While,  for  the  satisfaction  of  a  mortgage,  the  land  is  to  be  regarded  as 

the  primary  fund,- and  under  the  provisions  of  1 12  8,,  749,  §  4,  goes  to 
the  devisee  or  heir,  subject  to  the  mortgage,  still,  where  there  is  reason 
to  anticipate  a  deficiency  upon  a  foreclosure  of  the  mortgage,  the  exe- 
cutor should  be  directed  to  reserve  from  the  personal  estate  a  sufficient 
sum  to  afford  the  mortgagee  his  proportion  of  his  demand  against  the 
estate,  pro  rata  with  the  other  creditors,  and  to  that  extent  should  sat- 
isfy the  deficiency.    WillianM  v.  JEaton^  503. 

8.  QucBre,  whether  there  are  not  cases  in  which  the  strictness  of  the  rule  as 

to  vouchers  of  payments  required  of  executors  and  administrators 
should  not  be  relaxed.    Matter  of  Pollock,  100. 

PRACTICE  AKD  PLEADING. 

1.  Where  in  an  action  in  the  Supreme  Court  a  receiver  had  been  appointed 

of  the  estate  of  a  decedent,  and  such  receiver  had  made  a  motion  in  the 
Surrogate's  Court  to  set  aside  certain  orders  made  by  it  granting  allow- 
ances to  counsel  out  of  the  estate,  which  motion  had  been  denied,  and 
afterwards  a  creditor  of  the  estate  made  a  motion  for  the  same  pur- 
pose,— Held,  that  the  receiver  being  the  representative  of  the  creditors 
as  well  as  of  the  decedent's  esiate,  the  decision  on  the  former  motion 
by  the  receiver  was  as  binding  on  the  creditors  of  the  estate  as  it  was 
on  the  receiver,  and  that  the  creditors'  motion  must  be  treated  as  a  re- 
newal of  the  motion  by  the  receiver;  and  the  moving  papers  not  show- 
ing a  case  on  which  the  receiver  could  renew  the  motion,  the  creditors' 
application  could  not  be  entertained.  Irving  National  Bank  v.  Ker- 
nan,  1. 

2.  When  a  special  motion  has  been  made  and  denied,  it  can  not  be  renewed 

without  the  leave  of  the  court  first  obtained.     Ih. 
8.  The  pendency  of  a  suit  for  partition  of  the  real  estate  of  a  decedent,  in 
which  the  widow  appears  and  sets  up  her  claim  for  dower,  is  not,  when 
no  decree  has  been  made  in  such  suit  granting  dower  to  her,  a  bar  to  » 
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proceeding  by  the  widow  in  the  Surrogate's  Court  to  have  her  dower 
admeasured.    Matter  (^  Hughes,  IS, 

4.  Where  testimony   on    the    probate   of  a  will    has   been    commenced 

before  a  surrogate,  and  his  term  of  office  expires,  or  he  dies  before  the 
testimony  is  completed,  his  successor  in  office  need  not  take  the  testi- 
mony de  novo,  but  under  the  power  to  complete  unfinished  business, 
conferred  by  2  R.  S.,  22.S  §  11,  (which  provides  that  *'  upon  the  office  of 
any  surrogate  becoming  vacant,  his  successor  shall  have  power  and 
authority  to  complete  any  business  that  may  have  been  begun  or  that 
was  pending  before  such  Surrogate  ")  lie  may  complete  the  taking  of  the 
testimony  and  consider  it  in  connection  with  what  was  taken  before 
bis  predecessor  in  office,  and  upon  the  testimony  taken  before  his  pre- 
decessor and  that  taken  before  himself,  he  may  reject  the  will  or  admit 
it  to  probate.    Reeve  v.  Crosby,  74. 

5.  Under  Laws  of  1803,  ch.  403,  administration  cannot  be  granted  to  a  foreign 

administrator  or  his  representative  merely  upon  giving  security  for  the 
value  of  the  whole  estate,  without  complying  with  other  requirements. 
Matter  of  Hanoter,  91. 

6.  Upon  an  accounting  by  an  executor  before  an  auditor,  one  who  has  a 

right  to  appear  and  has  objected  to  the  account,  is  entitled  to  be  repre- 
sented by  counsel,  who  may  examine  the  accounting  executor  concern- 
ing the  account.     Matter  <rf  Rick,  177. 

7.  The  provisions  of  the  statute  of  1870,  (Laws  of  1870,  ch.  859,  p.  826),— 

authorizing  the  Surrogate  of  New  York  County  to  open,  vacate  and 
modify,  orders  and  decrees, —  was  not  designed  to  substitute  a  motion, 
•  for  the  ordinary  review  by  appeal.  No  such  motion  should  be  enter- 
taineil  upon  the  same  facts  upon  which  the  order  or  decree  was  origin- 
ally made,  but  only  upon  new  facts  showing  that  it  was  made  without 
jurisdiction,  or  through  inadvertence,  by  reason  of  mistake  or  fraud. 
Janssen  v.  Wemple^  229. 

8.  Where  on  an  appeal  from  the  decree  of  a  Surrogate,  made  upon  a  final 

accounting,  the  proceedings  are  ordered  by  the  Court  of  Appeals  to  be 
remitted  to  the  Surrogate  for  a  re-hearing,  such  re-hearing  should 
not  be  had  until  the  filing  of  the  remittitur,  and  the  formal  entry  of  a 
judgment  or  decree  based  upon  it,  in  the  office  of  the  county  clerk, 
and  the  filing  in  the  Surrogate's  office  of  a  certified  copy  of  such- judg- 
ment or  decree.     Wriffht  v.  Wright,  325. 

9.  The  practice  on  procuring  such  judgment  or  decree  stated.    76. 

10.  After  the  sale  of  some  of  a  decedent*8  real  estate  to  pay  certain  deb*j», 
upon  an  order  of  the  Surrogate,  and  the  entry  of  an  order  for  their 
payment  and  for  the  distribution  of  the  surplus,  and  after  such  pay- 
ment and  a  partial  distribution  had  been  made  thereunder,  a  judgment 
and  decree  construing  decedent's  will  was  rendered  by  the  Supreme 
Court,  in  an  action  previously  brought  for  the  purpose,  and  thereupon 
an  order  was  granted  by  a  judge  of  that  court  directing  the  Surrogate 
to  pay  out  of  the  sun)lus  an  allowance  and  costs  to  the  attorney  who 
conducted  the  action  in  the  Supreme  Court,  Held,  that  the  attorney 
should  have  applied  to  the  SuiTogate  at  the  time  the  order  for  distribu- 
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Hon  was  made,  and  that  the  judge  of  the  Supreme  Coart  had  no  jtiiis- 
diction  to  make  the  order  directing  such  payment  from  the  surplus. 
Clocke  V.  Igglesden,  339. 

11.  Upon  a  re-bearing  in  the  Surrogate's  Conrt,  where  the  decree  pre- 
viously entered  therein  has  been  reversed  on  appeal,  and  the  cause 
remitteil,  the  evidence  taken  at.  ihe  former  hearing  may  be  read,  and 
either  party  may  interpose  objections  thereto,  and  adduce  additional 
evidence.    Matter  qf  Wrightf  362. 

12.  The  petition  of  an  administrator  for  an  order  to  sell  real  estate  of  the 
intestate,  for  the  purpose  of  paying  debts,  should  contain  a  description 
of  all  the  real  estate  of  which  he  died  seized.  Matter  qf  Iggleitden^  375. 

13.  Where  letters  testamentary  had  been  issued  from  a  Surrogate's  Court 
of  this  state  to  an  executor,  who  was  a  non-resident,  and  subsequently 
his  surety,  desiring  to  be  relieved  from  further  responsibility  as  such, 
procured  a  citation  from  the  same  court  requiring  the  executor  to 
appear  before  it  and  give  new  sureties,  which  citation  was  served  uprm 
him  personally,  but  without  the  limits  of  this  state,—  Held,  that  the 
statute  not  providing  for  substituted  service,  and  the  executor  having 
originaHy  subjected  himself  to  the  jurisdiction  of  the  court,  the  service 
made  should  be  regarded  as  sufficient.    Stevens  v.  Stevens,  507. 

PROBATE. 

1.  The  fact  that  an  executor  is  entitled  to  commissions  for  his  services  as 

such,  does  not  make  him  a  beneficiary  under  the  will,  and  he  is  not 
therefore  such  a  person  interested  in  the  event  of  the  application  for 
probate  of  the  will,  as  is  a  legatee  or  devisee  so  to  make  hiin  a  party 
to  the  proceedings  within  §  399  of  the  Code  of  Procedure.  Beeve  v. 
Crosby f  74. 

2.  It  seems  that  a  l^atee  under  a  will,  who  is  not  a  subscribing  witness  to 

it,  but  who  was  present  when  it  was  executed,  may  give  evidence  on 
the  probate  of  the  will,  of  what  he  saw  the  testator  do  at  the  time  of 
signing  it,  and  what  he  heard  him  say  to  the  subscribing  witnesses; 
that  such  matters  are  not  personal  transactions  or  conmiunicatlons 
between  the  witness  and  the  deceased.    lb, 

3.  It  seems  that  such  a  witness  may  (e.  (/.)  testify  that  he  asked  the  testator 

if  he  declared  the  instrument  he  had  signed  to  be  his  last  will  and 
testament,  and  that  he  answered  "  yes."    lb. 

4.  Where  testimony  on  the  probate  of  a  will  has  been  commenced  before  a 

surrogate,  and  his  term  of  office  expii-es,  or  he.dies  before  the  testimony 
is  completed,  his  successor  in  office  need  not  take  the  testimony  de  novo, 
but  under  the  power  to  complete  unfinished  business,  conferred  by  2  R. 
S.,  223,  §  11,  (which  provides  that  "upon  the  office  of  any  surrogate 
becoming  vacant,  his  successor  shaU  have  power  and  authority  to  com- 
plete any  business  that  may  have  been  begun  or  that  was  pending 
before  such  surrogate '')  he  may  complete  the  taking  of  the  testimony 
and  consider  it  in  connection  with  what  was  taken  before  his  prede- 
cessor in  office,  and  upon  the  testimony  taken  before  his  predecessor 
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and  that  taken  before  himself,  he  may  reject  or  admit  the  will  to 
probate.    lb. 

6.  It  is  not  necessary  that  a  testatrix  should,  in  so  many  words,  declare  the 

instrument  to  be  her  will,  but  if  she  is  asked  If  she  does  declare  it  to  be 
such  will,  and  answers  in  the  affirmative,  this  is  sufficient.  lb. 
6ii  The  fact  that  the  draftsman  of  a  will  takes  a  legacy  under  it,  is  suspi- 
cious only  in  connection  with  other  circumstances  indicative  of  fraud, 
and  where  the  draftsman  and  legatee  was  a  lawyer  of  high  professional 
standing,  who  released  his  legacy  to  the  estate  upon  the  admission  of 
the  will  to  probate  being  contested,  Held,  that  there  was  no  ground  for 
regarding  his  testimony  in  regard  to  the  execution  of  the  will  with 
suspicion.    lb. 

7.  Upon  the  question  of  the  sufficient  execution  of  the  will,  the  attestation 

clause  showed  that  the  statutory  requirements  had  been  complied  with, 
and  the  Aritnesses,  upon  their  direct  examination,  testified  to  the 
requisite  facts,  but,  upon  cross-examination,  omitted  the  facts  that  the 
testator  declared  the  instrument  to  be  his  will,  and  requested  them  to 
sign  as  witnesses  thereto,  and  the  ink  with  which  one  of  them  signed, 
differed  from  that  used  in  the  other  signatures,  Ile/d,  that  the  whole 
evidence  was  to  be  taken  together,  and  so  taken  made  out  a  due 
execution.     Mairs  v.  Freeman,  181. 

8.  When  a  will  is  contested  on  tlie  ground  that  a  subsequent  will  was  exe- 

cuted by  the  testator,  the  burden  is  on  the  contestant  to  show  the  due 
execution  of  the  subsequent  will,  in  order  to  establish  a  i*evocation  of 
the  one  propounded.  lb. 
0.  The  contestant,  on  the  probate  of  a  will,  offered  in  evidence  a  decree  in 
a  divorce  suit  in  favor  of  his  mother  and  against  the  testator,  which 
adjudged  their  marriage  valid  and  gave  the  former  a  divorce,  and  which 
was  made  before  the  marriage  of  the  executrix  and  legatee  to  the  testa- 
tor, in  order  to  establish  a  valid  marriage  between  his  mother  and  the 
testator,  and  his  c<msequent  right  as  heir-at-law  and  next-of-kin.  Held, 
that  the  executrix  and  legatee  not  being  privy  to  that  decree,  it  was  not 
evidence  against  her  for  the  purpose  for  which  it  was  offered.  Gouraud 
y.  Gouraud,  262. 

10.  Proof  of  the  due  execution  of  a  codicil,  which  contains  an  express 
reference  to  a  will  previously  executed,  which  it  declares  it  is  to  be 
taken  as  a  part  of,  supplies  the  want  of  proof  of  the  proper  execution 
of  the  will  itself.     Storms' s  WUl,  327. 

11.  Upon  the  cross-examination  of  a  son  of  the  testator,  a  witness  in 
behalf  of  the  contestant,  the  proponent  of  the  will  had  undertaken  to 
show  that  the  discrimination  therein  against  the  witness  was  justified 
by  his  improper  conduct.  Subsequently,  the  contesLant  offered  in  evi- 
dence a  letter  received  by  the  testator  from  the  son,  at  or  about  the  time 
of  the  execution  of  the  will,  which  showed  that  the  son  had  reformed, 
and  to  which  no  answer  had  been  sent.  Held,  that  the  receipt  of  the 
letter  was  not  by  itself  evidence  that  the  testator  knew  his  son  had 
reformed ;  Uiat  a  failure  to  reply  to  it  did  not  necessarily  imply  that  the 
testator  accepted  the  statements  of  the  letter  as  true,  and  that,  in  the 
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absence  of  other  evidence,  the  letter  was  inadmissible.  La  Bau  v, 
Vanderbilty  884. 

12.  In  order  to  make  the  silence  of  the  recipient  of  a  letter,  evidence  against 
him,  the  letter  must  contain  some  statement  respecting  the  legal  right 
of  the  party  demanding  an  answer,  or  which  naturally  requires  an 
answer,  as  where  there  is  some  assertion  made  with  respect  to  the 
writer's  rights;  and  it  must  appear  that  the  party  addressed  was  aware 
of  the  truth  or  falsity  of  the  statements  contained  in  the  letter.     P), 

18.  Declarations  of  one  party  to  a  controversy  can  not  be  received  to  affect 
the  rights  of  another  party,  unless  such  parties  are  jointly  interested  so 
that  each  party  is  authorized  to  spealc  and  act  for  the  others,  or  unless 
there  is  proof  of  a  combination,  in  which  case  one  conspirator  may  speak 
for  ail  his  confederates;  but  in  the  latter  case,  a  conspirator  by  his 
admissions  or  declarations  can  effect  only  his  co-conspirators;  and  if  his 
admissions  or  declarations  cannot  but  affect  other  parties,  not  confed- 
erated, such  admissions  or  declarations  are  not  admissible.  Held^ 
therefore,  that  the  declarations  or  admissions  made  after  the  execution 
of  a  will  by  one  of  several  legatees,  who  was  also  the  proponent  of,  and 
the  executor  named  in,  the  will,  tending  to  prove  undue  influence  over, 
and  want  of  testamentary  capacity  in,  the  testator,  were  not  competent 
to  prove  those  facts  in  a  proceeding  to  set  aside  the  probate,  it  not 
appearing  that  the  several  legatees  were  either  jointly  interested  or  had 
conspired.    76. 

PUBLIC  ADMINISTRATOR. 

See  Administration,  1. 

RATIFICATION. 

1.  Where  the  executors  and  trustees  under  a  will  were  authorized  to  sell 

real  estate,  and  directed  to  invest  the  proceeds  upon  bond  and  mort- 
gage, or  other  good  security,  and  pay  the  income  to  certain  minor 
children,  but  bought  with  such  proceeds  real  estate,  which  they  subse- 
quently re-sold  at  a  profit,  and  continued  buying  and  selling  real  estate, 
the  income  from  which,  the  ceMuis  qxjte  trust  received,  until  finally  the 
trustees  lost  a  large  part  uf  the  fund,  Held  that  the  purchase  of  real 
estate  was  unauthorized,  but  that  the  cestuia  que  trusty  on  becoming  of 
age,  could  not  ratify  the  first  transactions  which  resulted  in  a  profit, 
and  call  upon  the  trustees  to  account  for  the  fund  as  so  increased,  from 
the  date  of  the  increase,  disavowing  the  subsequent  transactions,  and 
that  the  trustees  were  only  liable  to  account  for  the  fund  they  had  in 
their  hands  before  the  purchase  of  any  real  estate,  with  interest  from 
the  time  when  the  cestnis  que  trust  ceased  to  reap  the  benefit  from  the 
real  estate  bought.    Baker  v.  Disbrow,  84S. 

2.  Checks  payable  to  the  order  of  a  distributee  were  delivered  by  the 

administrator  to  the  husband  of  the  distributee  and  payee,  on  account 
of  the  wife's  distributive  share.  They  were  indorsed  in  the  name  of  the 
payee  by  the  husband  and  collected  by  him.    It  appearing  that  the  hu»- 
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b«nd  had  acted  as  his  wife's  attorney  in  seyeral  proceedings  affecting  the 
estate,  and  that  on  an  account  being  rendered  to  her  showing  such 
payments  she  had  made  no  objection,  and  that  a  considerable  part  of 
the  money  had  been  applied  towards  the  improvement  of  her  separate 
estate,  Held  that  she  was  estopped  from  denying  the  agency  of  her 
husband,  and  that  the  administrator  was  entitled  to  a  credit  for  the 
payments.    Fowler  v,  Lockwood,  465. 

REAL  ESTATE. 

1.  Permanent  improvements  to  property,  in  which  there  is  a  life  estate,  are 

presumed  to  be  for  the  benefit  of  the  estate,  and  are  chargeable  to  the 
remainderman,  and  to  overcome  such  presumption  it  is  necessary  to 
show  that  the  life  tenant  made  the  improvements,  or  that  they  were 
made  by  his  procurement  and  on  his  responsibility.  Matter  qf  Pol- 
lock, 101. 

2.  A  life  tenant  made  arrangements  in  respect  to  the  plans  and  specifica- 

tions of  improvement  for  the  permanent  benefit  of  the  estate,  employed 
the  archictect  to  make  the  contmct  and  superintend  the  work;  all  the 
items  of  expenditures  for  such  improvements  were  regularly  charged 
against  the  life  tenant  on  the  books  of  the  executor,  and  some  of  the 
workmen  employed  on  the  improvements  slie  paid  herself.  The  execu- 
tor's books  were  within  her  examination,  and'  copies  of  them  were 
from  time  to  time  sent  to  her  for  examination,  and  she  did  not  com- 
plain of  the  items  being  charged  to  her,  and  only  complained  of  the 
amount  of  some  of  the  items,  and  the  balance  of  the  account.  Held, 
that  these  were  facts  sufficient  to  charge  the  life  tenant  with  the 
expense  of  the  permanent  improvements.    lb, 

RECOUPMENT. 

1.  Wlien  surplus  moneys  on  foreclosure  are  paid  into  the  Surrogate's  Court, 

and  the  widow  applies  for  an  appointment  of  her  dower  right  therein, 
sums  due  from  lier  to  the  estate  cannot  be  affected;  or  recouped  or 
allowed  by  way  of  equitable  counterclaim  against  her  right  to  her 
dower  therein.     Taylor  v.  Bentley,  84. 

2.  It  Beems  that  if  the  widow  should  elect  to  take  a  sum  in  gross,  in  lieu  of 

her  dower,  such  a  counterclaim  could  be  allowed  against  it  by  the 
surrogate.    lb, 

REFERENCE. 

1.  It  Beems  that  a  referee  appointed  by  the  Surrogate  of  New  Tork  County 

in  accordance  with  the  provisions  of  the  statute  of  1870  (Laws  of  1870, 
ch.  359,  §  6),  can  withhold  his  report  nntil  his  fees  are  pai.d  in  like 
manner  as  a  referee  appointed  by  the  Supreme  Court.  Matter  of  Fos- 
ter, 532. 

2.  Otherwise  it  seems  as  to  an  auditor  appointed  under  the  provisioni 

of  the  Revised  SUtutes  (2  R,  8,,  94,  §  64).    lb. 
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REHEARING. 

1.  Where  on  an  appeal  from  the  decree  of  a  Surrogate,  made  upon  a  final 

accounting,  the  proceedings  are  ordered  by  the  Court  of  Appeals  to  be 
remitted  to  the  Surrogate  for  a  re-hearing,  such  re-hearing  should 
not  be  had  until  the  filing  of  the  remittitury  and  the  formal  entry  of  a 
judgment  or  decree  based  upon  it,  in  the  office  of  the  county  clerk, 
and  the  filing  in  the  Surrogate's  office  of  a  certified  copy  of  such  judg- 
ment or  decree.     Wrif/ht  v.  Wright,  825. 

2.  The  practice  on  procuring  such  judgment  or  decree  stated.    lb. 

3.  Upon  a  re-hearing  in  the  Surrogate's  Court,  where  the  decree  previously 

entered  therein  has  been  reversed  on  appeal,  and  the  cause  remitted, 
the  evidence  taken  at  the  former  hearing  may  be  re.ad,  and  either  party 
may  interpose  objections  thereto,  and  adduce  additional  evidence. 
Matter  of  Wright,  362. 

RESIDUARY  ESTATE. 

1.  The  provision  of  the  Revised  Stattites  (2  R.  S.,  96,  §§  75,  76,  77)  in  regard 

to  advancements,  does  not  apply,  except  in  cases  of  total  or  partial 

intestacy ;  and  not  to  advancements  made  to  a  residuary  legatee.  Hays 
v.  Hihhard,  28. 

2.  The  principle  of  ademption  does  not  apply  to  residuary  legacies.  lb, 

8.  Under  a  will  disposing  of  real  and  personal  property,  and  which  did  not 
empower  the  executor  and  trustee  to  sell  the  realty,  a  devise  and 
bequest  of  the  residuary  estate  to  a  corporation  "as  a  fund,"  for  a 
specified  purpose, —  Held  to  vest  the  title  to  the  realty,  as  such,  in  the 
corporation,  and  not  to  amoiint  to  a  bequest  of  it  as  personalty.  Xaio- 
rence  v.  Elliott^  236. 

See  also  Distribttton,  2 — 7,  12.    Legacy. 

SALE  OF  REAL  ESTATE. 

1.  When  a  mortgage  made  by  a  deceased  is  foreclosed  after  his  death  and  a 

judgment  for  deficiency  is  recovered,  the  presumption  is  that  if  the 
proceeds  of  sale  were  sufficient  to  pay  the  costs  and  expenses  of  the 
foreclosure  proceedings,  they  were  applied  to  that  purpose,  and  that 
the  judgment  for  deficiency  does  not  include  any  costs,  but  only  the 
amount  remaining  due  on  the  bond  and  mortgage,  and  such  a  claim, 
therefore,  is  a  debt  due  from  the  deceased  in  his  life  time,  and  one 
which  the  Surrogate  may  order  his  real  estate  sold  to  pay.  East  River 
National  Bank  v.  McCaffrey,  97. 

2.  Qiiimre,    Whether  Wood  v.  Byington  (2  Barb.  C%.,387),  and  Sandfordu. 

Granger  (12  Barb.,  302,  1  Bradf,,  328),  holding  that  real  estate  could 
only  be  sold  to  pay  debts  due  by  the  deceased  in  his  lifetime,  were 
rightly  decided.    lb, 
S.  Under  the  provisions  of  the  Revised  Statutes  (2  B.  5.,  103,  §  20)— which 
require  that  if  any  lands,  devised  or  descended,  have  been  sold  by  the 
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heirs  or  devisees,  then  the  lands  remaining  in  their  hands  unsold  shull 
he  first  sold  to  satisfy  the  debts  of  the  decedent*  s  estate  —  it  is  not  a 
sufficient  answer  to  a  petition  hy  a  mortgagee  of  a  devisee  for  the  prior 
sale  of  lands  of  the  estate  in  which  the  devisee  has  an  interest,  other 
than  those  mortgaged,  and  in  which  his  interest  remains  nn^d,  that 
the  lands  so  unsold  will  not  probably  bring  enough  to  pay  the  debts, 
although  the  opinion  that  they  will  not  be  founded  upon  inquiry;  but 
an  actual  sale  must  be  made  before  resorting  to  those  so  mortgaged. 
Matter  of  Clark,  225. 

4.  Jt  seems  tliat  if  there  are  several  heirs  or  devisees,  the  statute  contem- 

plates the  prior  sale  of  such  lands  only,  remaining  unsold,  as  the  one 
selling  or  mortgaging  has  an  interest  in,  and  his  i?i*antee  or  mortgagee 
takes,  subject  to  the  payment  of  the  dei>ts  of  the  estate  equally,  from 
the  property  of  the  estate.     lb, 

5.  Where  one  of  several  devisees  of  undivided  interests  in  two  pieces  of 

property  mortgaged  his  interest  in  one,  which  interest  was  afterward 
sold  under  foreclosure,  Held^  that  the  property  in  which  his  interest 
remained  should  first  be  sold  for  the  payment  of  the  debts  of  the  estate, 
and  the  interest  of  all  the  devisees  therein  should  be  so  sold,  in  order 
(the  property  not  being  of  sufficient  value  to  pay  the  debts)  to  prevent 
a  disproportionate  part  of  the  debts  from  falling  upon  the  interest  of 
the  purchaser  at  the  foreclosure  sale.    lb. 

6.  Where  there  is  a  trust  in  a  will  merely  empowering  the  executor  to  sell 

real  estate,  without  giving  him  any  other  power  over  it,  such  trust 
is  valid  as  a  power  only,  and  the  real  estate  itself  passes  to  the  persons 
otherwise  entitled,  subject  only  to  the  exercise  of  the  trust  as  a  power. 
Janssen  v.  Wemple,  229. 

7.  Where  a  will  empowered  the  executor,  who  was  made  trustee  of  the 

whole  estate,  real  and  personal,  to  sell  the  real  property,  and  directed 
him,  from  the  income  of  the  whole  estate  to  pay  an  annuity  to  the  tes- 
tator^s  daughter  during  her  life,  and  after  her  death  to  her  children, 
unborn  at  the  time  the  testator  died,  until  they  should  attain  the  ago 
of  twenty-one  and  then  to  pay  them  tbe  principal  sum,  and  upon  her 
death  failing  issue,  to  pay  the  annuity  to  his  nephew  until  he  should 
become  twenty-one,  and  then  to  pay  him  the  principal;  and  further 
directed  tliat  the  surplus  income  after  paying  sucli  annuity  should  be 
invested  in  order  that  tlie  interest  might  serve  to  supply  the  place  of 
such  portion  of  the  income  of  the  estate  as  might  from  time  to  time 
fail,  Held,  1.  That  the  disposition  of  the  surplus  income  was  such  an 
accumulation  as  made  the  provision  for  it  void  under  the  provisions  of 
the  Revised  Statutes  (1  R.  S.,  773,  §  1).  2.  That  the  direction  to  sell 
the  real  property  converted  it  into  personalty,  so  as  to  save  the  devise 
to  the  executor,  and  not  to  allow  it  to  fail  as  an  illegal  suspension  of  the 
power  of  alienation.  8.  That  by  virtue  of  the  provisions  of  1  R.  S., 
773,  §  2,  the  person  entitled  to  the  surplus  was  the  same  as  would  liave 
taken  it  if  it  had  been  real  property,  and  under  1  R.  S.,  726,  §  40,  the 
nephew  should  receive  it  as  being  *'  presumptively  entitled  to  the  next 
eventual  estate."    Grant  v.  Grant,  288. 
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8.  After  the  sale  of  some  of  a  decedent's  real  estate  to  pay  certain  debts, 

upon  an  order  of  the  Surrogate,  and  the  entry  of  an  order  for  their 
payment  and  for  the  distribution  of  the  surplus,  and  after  such  pay- 
ment and  a  partial  distribution  had  been  made  thereunder,  a  judgment 
and  decree  construing  decedent's  will  was  rendered  by  the  Supreme 
Court,  in  an  action  previously  brought  for  the  purpose,  and  thereupon 
an  order  was  granted  by  a  judge  of  that  court  directinsf  the  SurrogJite 
to  pay  out  of  the  surplus  an  allowance  and  costs  to  the  attorney  who 
conducted  the  action  in  the  Supreme  Court,  Held,  that  the  attorney 
should  have  applied  to  the  Surrogate  at  the  time  the  order  for  distribu- 
tion was  made,  and  that  the  judge  of  the  Supreme  Court  had  no  juris- 
diction to  make  the  order  directing  such  payment  from  the  surplus. 
Clocke  V.  Igglesden^  389.^ 

9.  One  who  has  recovered  a  judgment  against  an  executor  has  no  right  to 

have  the  amount  of  his  costs  included  in  the  sum  allowed  to  him  iu 
proceedings  before  the  Surrogate  to  mortgage  the  decedent's  real  estate 
for  the  payment  of  debts,  but  only  the  face  of  the  judgment,  notwith- 
standing the  action  was  commenced  in  the  lifetime  of  the  decedent, 
and  revived  by  the  executor.     Burnham  v.  Harrison,  346. 

10.  Where  real  estate  which  was  devised  to  the  testatrix*   husband  for  life, 

remainder  to  her  children,  had  been  sold,  by  order  of  the  Surrogate,  to 
pay  her  debt«,  and  a  surplus  remained,  and  there<ifter  one  of  the  chil- 
dren died  and  the  father  was  appointed  administrator  of  the  child's 
estate,  Held,  on  an  application  by  such  administrator  for  an  order  to 
apply  a  portion  of  such  surplus  to  the  payment  of  her  debts,  that,  the 
fund  retaining  its  character  as  real  property,  her  interest  in  it  was  only 
an  expectant  one,  and  that  no  authority  existed  to  decree  a  sale  of  such 
an  interest  for  the  purpose,  and  the  application  must  be  denied.  Matter 
of  Igglesden,  375. 

11.  The  child  being  an  infant  at  the  time  of  her  death,  Held,  that  her  father, 
and  not  lier  estate,  was  liable  for  medical  treatment  and  funeral  ex- 
penses,   lb. 

12.  The  petition  of  an  administrator  for  an  order  to  sell  real  estate  of  the 
Intestate,  for  the  purpose  of  paying  debts,  should  contain  a  description 
of  all  the  real  estate  of  which  he  died  seized.    lb. 

13.  Where  the  testatrix  died  seized  of  real  estate  which  was  mortgaged,  and 
the  executor,  the  devisee  of  the  property,  paid  off  those  mortgages  with 
money  raised  by  new  mortgages,  and  the  estate  proved  insufficient  to 
pay  the  debts  of  the  testatrix.  Held  that  an  order  directing  the  prop- 
erty to  be  sold  for  their  payment,  subject  to  the  amounts  which  would 
have  been  due  on  the  several  incumbrances  if  they  had  not  been  paid, 
could  not  be  issued  by  the  Surrogate,  since  it  assumed  the  power  16 
ascertain  and  adjudicate  those  amounts,  and  to  pass  upon  any  conten- 
tion which  might  arise  in  regard  to  them,  a  jurisdiction  not  possessed 
by  the  Surrogate.    Jackson  v.  Holladay,  379. 

14.  Under  the  provisions  of  the  Revised  Stiitutes  (2  R.  S.,  104,  §  22)  the 
penalty  of  the  bond  given  on  such  sale  must  be  double  the  value  of  the 
property  to  be  sold,  and  this  value  may  l>e  ascertained  by  other  proof 
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than  the  allegations  of  the  petition,  and  where  the  evidence  warrants, 
and  no  objection  is  taken,  a  less  value  than  that  alleged  therein,  may 
be  established  as  the  basis  for  fixing  the  penal  sum  in  the  bond.  lb. 
15.  A  creditor  of  a  partnership  firm,  both  the  members  of  which  are  dead, 
may,  to  satisfy  his  debt,  on  the  proper  proof,  by  a  Surrogate's  order, 
procure  a  sale  of  the  real  estate  of  the  one  who  survived  the  other, 
although  the  latter  is  shown  to  have  left  abundant  assets  to  meet  all 
demands  against  his  estate.    Bridge  v.  Swain,  487. 

Securitt  for  due  administration  of  estate. 

1.  When  a  surety  on  an  administrator's  bond  applies  to  be  released  from 

further  responsibility  thereon,  the  fact  that  the  surety  and  his  relatives 
are  indebted  to  the  estate  and  that  his  object  in  making  the  application 
is  in  order  to  procure  the  administration  to  be  transferred  to  a  person 
who  will  refrain  from  enforcing  payment  of  such  debts  from  him  and 
them,  is  not  ground  for  ref usini|^  the  application.    Lewis  v,  Watwn,  43. 

2.  Under  the  act  {L,  186tS,  cfi.  403),  administration  can  not  be  granted 

to  a  foreign  administrator  or  his  representative  merely  upon  giving 
security  for  the  value  of  the  whole  estate,  without  complying  with  the 
other  requirements  of  the  statute.    Matter  of  Hanover,  91. 

3.  Where  the  testatrix  died  seized  of  real  estate  which  was  mortgaged,  and 

the  executor,  the  devisee  of  the  property,  paid  off  those  mortgages  with 
money  raised  by  new  mortgages,  and  the  estate  proved  insufiicieht  to 
pay  the  debts  of  the  testatrix,  Held,  that  an  order  directing  the  prop- 
erty to  be  sold  for  their  payment,  subject  to  the  amounts  which  would 
have  been  due  on  the  several  incumbrances  if  they  had  not  been  paid, 
could  not  be  issued  by  the  Surrogate,  since  it  assumed  the  power  to 
ascertain  and  adjudicate  those  amounts,  and  to  pass  upon  any  conten- 
tion which  might  arise  in  regard  to  them,  a  jurisdiction  not  possessed 
by  the  Surrogate.    Jackson  r.  Holladay,  879. 

4.  Under  the  provisions  of  the  Revised  Statutes  (2  R,  5.,  104,  §22),  the 

penalty  of  the  bond  given  on  such  sale  must  be  double  the  value  of  the 
property  to  be  sold,  and  this  value  may  be  ascei-tained  by  other  proof 
than  the  allegations  of  the  petition,  and  where  the  evidence  warrants, 
and  no  objection  is  taken,  a  less  value  than  that  alleged  therein,  maybe 
established  as  the  basis  for  fixing  the  penal  sum  in  the  bond.    lb, 

5.  Letters  of  guardianship  will  not  be  issued  to  a  foreign  guardian  of  a  non- 

resident infant,  with  a  view  to  the  removal  of  the  latter*s  property  from 
the  state,  except  upon  the  application  of  such  foreign  guardian  himself, 
nor  unless  it  appears  that  he  has  given  a  bond  in  the  state  of  his  ap- 
pointment, and  that  the  removal  of  the  ward's  property  out  of  this  state 
will  not  conflict  with  the  ward's  ownership.    Matter  of  Fitch,  457. 

6.  It  is  not  sufficient  in  such  a  case  that  a  foreign  guardian  had  entered  into 

a  mere  covenant,  with  sureties,  for  the  faithful  performance  of  his  trust. 
He  must  have  given  a  bond.    lb, 

7.  Where  letters  testamentary  had  been  issued  from  a  Surrogate's  Court  of 

this  state  to  an  executor,  who  was  a  non-resident,  and  subsequently  his 
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BQrety,  desiring  to  be  relieved  from  future  responsibility  as  snob,  pro* 
cured  a  citation  from  the  same  court,  requiring  the  executor  to  appear 
before  it  and  give  new  sureties,  which  citation  was  served  upon  him 
personally,  but  without  the  limits  of  this  state, — Held^  that  the  statute 
not  providing  for  substituted  service,  and  the  executor  having  originally 
subjected  himself  to  the  jurisdiction  of  the  court,  the  service  made 
should  be  regarded  as  sufficient.    Steten9  v.  Stevens,  507. 

SERVICE  OF  PAPERS. 
See  Pbactice  and  Pleading. 

SPECIAL  ADMINISTRATOR. 
See  Collector. 

SURVIVORSHIP. 

When  several  persons,  some  male  and  others  female,  perish  in  a  common 
catastrophe,  e.  ^.,  loss  of  a  vessel  at  soa,  and  there  is  no  positive  evi- 
dence as  to  which  perished  first,  there  is  no  presumption  that  the 
males  survived  longest,  but  it  will  be  presumed  that  they  all  perished 
together.  So  held,  in  the  case  of  a  mother  and  an  infant  son.  Stinde  v. 
Goodrich,  87. 

SUSPENSION  OF  ALIENATION. 

1.  Where  a  will  empowered  the  executor,  who  was  made  trustee  of  the 

whole  estate,  real  and  pei-sonal,  to  sell  the  real  property,  and  directed 
him,  from  the  income  of  the  whole  estate  to  pay  an  annuity  to  the 
testator's  daughter  during  her  life,  and  after  her  death  to  her  children, 
unborn  at  the  time  the  testator  died,  until  they  should  attain  the  age  of 
twenty-ope  and  then  to  pay  them  the  principal  sum,  and  upon  her 
death  failing  issue,  to  pay  the  annuity  to  his  nephew  until  he  should 
become  twenty-one,  and  then  to  pay  him  the  principal;  and  further 
directed  that  the  surplus  income  after  paying  such  annuity  should  be 
invested  in  order  that  the  interest  might  serve  to  supply  the  place  of 
such  portion  of  the  income  of  the  estate  as  might  from  time  to  time 
fail, — Held,  1.  That  the  disposition  of  the  surplus  income  was  such  an 
accumulation  as  made  the  provision  for  it  void  under  the  provisions  of 
the  Revised  Statutes  (1  B.  S.,  173,  §  ]).  2.  That  the  direction  to  sell 
the  real  property  converted  it  into  personalty,  so  as  to  save  the  devise  to 
the  executor,  and  not  to  allow  it  to  fail  as  an  illegal  suspension  of  the 
power  of  alienation.  3.  That  by  virtue  of  the  provisions  of  1  R.  S., 
773,  §  2,  the  person  entitled  to  the  surplus  was  the  same  as  would  have 
taken  it  if  it  had  been  real  property,  and  under  1  R.  S.,  726,  §  40,  the 
nephew  should  receive  it  as  being  *'  presumptively  entitled  to  the  next 
eventual  estate."    Orant  v.  Grant,  283. 

2.  The  provisions  of  chapter  319,  of  the  Laws  of  1848,  operate  to  repeal 

pro  tcado,  and  under  the  restrictions  there  established,  the  statutes 
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against  perpetuities,  so  far  as  the  benevolent  and  charitable  corpora- 
tions tlierein  authorized  are  concerned.  Lawrence  v.  Elliott,,  286. 
8^  Where  the  will  provided  that  one-half  of  the  income  of  the  residue  of  the 
estate  should  be  paid  to  each  of  the  children  of  the  testatrix  during  the 
life  of  each  respectively,  and  upon  the  death  of  either,  to  his  children, 
the  grandchildren  of  the  testatrix  during  the  life  of  her  other  child ;  and 
at  the  death  of  the  latter  the  real  estate  was  to  be  sold  and  the  proceeds 
were  to  be  divided  among  ali  the  grandchildren; — Ife/d,  1.  That  one  of 
the  children  having  departed  from  home  and  afterward  being  presumed 
to  be  dead,  the  accumulations  of  his  poition  of  the  income  of  the  estate 
up  to  the  date  fixed  as  that  of  his  death,  had  vested  in  him  and  went 
to  his  personal  representative  as  a  portion  of  his  estate.  2.  His 
children  having  died  before  he  did,  by  the  provision  of  1  R.  S.,  726, 
§  40,  the  accumulations  subsequent  to  his  death  went  to  those  pre- 
sumptivelv  entitled  to  the  next  eventual  estate;  i.  e.,  to  the  living 
granclchildren  of  the  testatrix,  and  the  issue  per  stirpes  of  those 
deceased,  and  was  payable  to  them  at  once,  without  waiting  for  the 
death  of  the  survivor  of  the  testatrix's  chlldi-en.  Van  Emburgh  v, 
.Ackemmn,  499. 

TAXES  AND  ASSESSMENTS. 

1.  Under  1  R.  S.,  741,  §  6,  providing  for  the  dower  of  a  widow  in  surplus 

moneys  on  foreclosure,  while  the  amount  iu  which  the  widow  is 
dowable  is  to  be  ascertained,  after  deducting  the  cost  and  expenses  of 
the  foreclosure  proceedings,  as  well  as  the  amount  due  on  the  mort- 
gage, taxes  and  assessments  on  the  real  estate  however,  are  not  to  be 
deducted  in  computing  the  amount  In  which  she  is  dowable.  Taylor  v. 
Bentley,  34. 

2.  After  the  death  of  the  life  tenant,  an  assessment  on  the  -estate,  levied 

before  his  death,  for  a  permanent  improvement,  was  paid,  with  interest, 
by  the  trustees  of  the  estate.  Held,  that  the  interest  on  the  assessment 
from  the  date  of  its  levy  to  the  death  of  the  life  tenant,  was  properly 
chargeable  to  him,  and  the  balance  of  interest  and  the  principal  of  the 
aiftessment,  to  the  remaindermen.    Gunning  v.  Carman,  69. 

8.  Where  the  testator  devised  a  farm  upon  which  there  was  a  mortgage,  to 
his  executors  and  trustees,  and  directed  them  to  pay  the  rents  to  one 
whom  they  allow  to  occupy  it  instead,  Held,  that  the  taxes,  charges 
and  interest  on  the  mortgage,  should  be  paid  by  the  occupant,  and 
should  not  be  allowed,  in  the  executors'  accounts,  as  a  charge  against 
the  estote.     Bates  v.  Underhill,  365. 

4  While  unpaid  taxes,  assessed  upon  a  decedent* s  real  estate  prior  to  his 
death,  are  preferred  debts  to  be  paid  by  the  execute >rs  out  of  the  estate 
(2  22.  S.,  87,  §  27),  yet  where  a  mortgagee  of  the  pro])erty  so  assessed 
has,  subsequent  to  the  death  of  the  mirtgagor,  b->u^ht  it  in  at  a  fore- 
closure sale,  t]\e  terms  of  which  iTescrtbed  that  the  taxes  wera  to  be 
paid  out  of  the  purchase  money,  and  the  latte.-  n<»t  proving  equal  to  the 
amount  due  on  the  mortgage,  the  mortgagee  thereupon  having  paid  the 
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taxes  has  no  valid  claim  to  be  reimbursed  therefor  out  of  the  assets  of 
the  mortgagor's  estate.  Where  such  taxes  are  otherwise  properly  paid, 
the  duty  of  the  executors  to  discharge  them  ends.  LevinesB  v.  Cassebeer, 
491. 
6.  8o  held,  also,  of  a  mortgagee  who  had,  upon  like  terms,  bought  in  the 
property  mortgaged  to  him,  but  had  not  paid  the  taxes,    lb. 

6.  A  mortgagee  who  has  taken  possession  without  foreclosure  and  there- 

after paid  such  taxes,  is  not  entitled  to  demand  the  amount  out  of  the 
general  estate.    76. 

7.  It  seems^  however,  that  if  they  are  paid  by  the  executors  in  the  first 

instance  the  amount  should  be  allowed  in  their  accounts.     P), 

8.  Where  upon  an  accounting  of  the  executors  the  amount  of  such  taxes 

was  claimed  by  the  mortgagee,  who  had  so  paid  them, — Held,  that,  the 
executors  showing  that  a  question,  in  good  faith,  existed  as  to  the 
validity  of  the  claim,  the  jurisdiction  of  the  Surrogate  to  pass  upon  it 
ceased.    lb. 

TRUSTS. 

1.  Where  one  of  several  (three)  executors  and  trustees  under  a  will,  after 

having  qualified  and  joined  in  making  and  filing  an  inventory,  had  no 
management  or  control  of  the  estate,  all  of  which  was  in  the  possession 
of  his  co-executors  and  trustees,  who,  without  objection  on  the  part  of 
those  interested,  had  entire  control  of  it,  the  surrogate  of  New  York 
county,  under  the  powers  conferred  on  him  by  L.  1870,  c.  3.J9,  accepted 
his  resignation  and  discharged  him  as  executor  and  trustee.  Held, 
that  the  fact  that  there  was  real  estate  over  which  the  executors  had  a 
power  of  sale,  was  not  ground  for  refusing  to  accept  the  resignation, 
since  the  power  could  be  exercised  by  the  remaining  executors.  Matter 
of  Bernstein,  20. 

2.  A  testator  devised  all  the  residue  of  his  property  to  his  executors  in  trust 

(with  power  of  sale)  to  divide  it  into  three  equal  shares  and  pay  over 
the  rent*  and  profits  of  one  share  to  A,  for  his  life.  The  executors,  on 
a  final  accounting  before  the  Surrogate,  on  which  they  were  allowed 
full  commissions,  were  ordered  to  set  apart  and  keep  invested  for  the 
benefit  of  A,  a  fixed  sum  (being  one-third  of  the  residue).  The  execu- 
tors set  apart  such  sum  and  kept  a  separate  account  of  it,  and  paid  over 
the  rents  and  profits  to  A  during  his  life,  and  on  his  death,  accounted 
as  testamentary  trustees  before  the  Surrogate,  under  2  R.  S.,  94,  §  66, 
as  amended  by  L.  1866,  ch.  115.  Held,  that  they  were  entitled  to  the 
full  commissions  under  that  act,  as  though  they  had  never  accounted 
as  executors.     Matter  of  Carman,  46. 

3.  The  petition  of  one  named  as  a  trustee  in  a  will  asked  that  the  petitioner 

be  included  in  a  decree  which  had  issued,  directing  his  co-trustees  to 
hold  and  retain  the  estate,  subject  to  the  trust;  to  which  the  co-trus- 
tees and  others,  beneficiaries  under  the  will,  answered,  objecting  to  the 
amendment  of  the  decree,  on  the  ground  that  the  estate  had  been  well 
managed  by  the  co-trustees,  whom  the  beneficiaries  desired  to  retain 
it;  that  the   petitioner   was  not  in   harmony   with  the  co-trustees. 
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and  that  his  accession  would  cause  their  retirement;  that  he  was  a 
young  man  without  successful  business  experience,  or  ostensible  prop- 
erty, and  had  made  over  his  interest  in  the  estate  to  his  wife,  and  that 
none  of  the  others  interested  in  the  estate  desired  him  to  act  as  trustee; 
whereupon  the  petitioner  filed  a  reply  denying  the  lack  of  property  and 
assignment  of  his  interest  alleged.  Held,  that  the  answer  was  equiva- 
lent to  a  motion  to  remove  the  petitioner  from  his  testamentary  trustee- 
ship, and  that  the  Surrogate  had  no  power  to  remove  him,  such  power 
being  vested  solely  in  the  Supreme  Court.     Blake  v.  Sands,  168. 

4.  Under  a  trust  created  by  will  which  directed  a  specified  sum  to  be  in- 

vested in  one  of  three  named  classes  of  bonds,  and  **  the  interest, 
income  or  dividends "  arising  therefrom,  to  be  paid  to  the  cestui  que 
trust  during  his  life,  the  investment  was  made  in  one  of  the  forms 
specified,  and  at  the  expiration  of  the  term  of  the  loan  the  trustee  sold 
the  bonds  at  a  profit  over  the  purchase  price.  Held  that  the  cestui  que 
trust  was  not  entitled  to  receive  the  principal  sum  of  such  profits,  but 
only  interest  upon  the  same.  Toxmisend  v.  United  States  Trust  Co.,  220. 

5.  Where  there  is  a  trust  in  a  will  merely  empowering  the  executor  to  sell 

real  estate,  without  giving  him  any  other  power  over  it,  such  trust  is 
valid  as  a  power  only,  and  the  real  estate  itself  passes  to  the  persons 
otherAvise  entitled,  subject  only  to  the  exercise  of  the  trust  as  a  power. 
Janssen  v.  Wemple,  229. 

6.  Under  a  will  disposing  of  real  and  personal  property,  and  which  did  not 

empower  the  executor  and  trustee  to  sell  the  realty,  a  devise  and 
uequest  of  the  residuary  estate  to  a  corporation,  "  as  a  fund,"  for  a 
specified  purpose  —  Held,  that,  assuming  that  such  residuaiy  clause 
created  a  trust  estate,  it  was  one  recognized  as  valid  under  the  laws  of 
New  York.     Lawrence  v.  Elliott,  236. 

1.  A  bequest  to  the  trustees  of  a  religious  corporation  of  a  sum  of  money  in 
trust  for  the  poor  of  certain  towns  named,  to  be  used  and  expended  by 
the  trustees  in  their  **  discretion  for  the  best  interests  of  the  poor 
persons  who,  at  the  time  of  my  (the  testator's)  decease,  and  tliereafter 
may  reside  in  said  towns  or  either  of  them,  it  being  my  desii*e  that  this 
bequest  be  used  for  the  relief  of  the  most  needy  and  indigent  poor 
people  residing  in  said  towns,  or  either  of  them  now  or  hereafter,  until 
said  bequest  be  in  such  manner  expended," —  Held  void  for  uncertainty 
in  respect  to  the  cestuis  que  trust.    Matter  qf  Abbott,  303. 

8.  Where  the  executors  and  trustees  ]inder  a  will  were  authorized  to  sell 
real  estate,  and  directed  to  invest  the  proceeds  upon  bond  and  mort- 
gage, or  other  good  security,  and  pay  the  income  to  certain  minor 
children,  but  bought  with  such  proceeds  real  estate,  which  they  subse- 
quently re-sold  at  a  profit,  and  continued  buying  and  selling  real  estate, 
the  income  from  which,  the  cestuis  que  trust  received,  until  finally  the 
trustees  lost  a  large  part  of  the  fund.  Held  that  the  purchase  of  real 
estate  was  unauthorized,  but  that  the  cestuis  que  trust,  on  becoming  of 
age,  could  not  ratify  the  first  transactions  which  resulted  in  a  profit, 
and  call  upon  the  trustees  to  account  for  the  fund  as  so  increased,  from 
the  date  of  the  increase,  disavowing  the  subsequent  transactions,  and 
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that  the  trustees  were  only  liable  to  account  for  the  fund  they  had  In 
their  hands  before  the  purchase  of  any  real  estate,  with  Interest  from 
the  time  when  the  cestuia  que  trust  ceased  to  reap  the  benefit  from  the 
real  estate  bought.    Baker  v.  DisbroWy  348. 

9.  An  executor  and  trustee  under  a  will  is  liable  for  a  portion  of  the  trust 

fund;  not  invested  as  directed  in  the  will,  but  retained,  and  misappro- 
priated by  his  co-trustee. 
Where  the  defaulting  tnistee  had  been  a  former  attorney  of  the  decedent, 
and  confided  in  by  him,  and  of  good  standing  and  reputed  wealth,  and 
had  represented  to  his  co-trustee  that  he  had  properly  invested  the 
portion  of  the  fund  in  his  possession,  Held  that  the  co-trustee,  though 
liable  therefor,  should  be  charged  with  simple  interest  only  thereupon. 
Bates  V.  Underhill,  365. 

10.  An  executor,  not  a  trustee  under  the  will,  who  paid  the  proceeds  of  a 
sale  of  property  belonging  to  the  estate  to  his  co-executor,  who  was  a 
trustee,  for  investment  according  to  the  terms  of  the  trust,  Held  not 
liable  to  the  estate  for  a  subsequent  misappropriation  of  the  funds. 
Paulding  v.  Marvin,  366,  n. 

11.  Heldf  also  that  a  third  co-executor  who  was  also  a  trustee  under  the 
w^ill,  but  who  never  had  possession  of  the  money,  was  not  actively 
engaged  in  the  business  of  the  trust,  and  who  testified  that  he  did  not 
know  that  it  had  been  retained  by  the  defaulting  trustee,  but  believed 
that  it  had  been  invested  in  a  particular  bond  and  mortgage,  as  agreed 
upon  by  the  trustees,  was  also  not  chargeable  for  the  waste.    lb, 

12.  The  decedent  had  purchased  $6,000  of  government  bonds  with  his  wife's 
separate  funds,  and  had  also  purchased  like  bonds  for  a  servant  in  his 
family  and  also  for  himself.  Of  those  purchased  for  himself  it  was 
claimed  that  he  had,  in  his  life  time,  made  a  gift  of  $800  in  value  to  his 
daughters.  It  appeared  that  all  the  bonds  so  purchased  had  been  kept 
in  one  box,  which,  with  the  key  thereof,  the  decedent  had  entrusted  to 
the  custody  of  his  wife ;  that  he  had,  from  time  to  time,  collected  the 
interest  on  the  bonds  and  paid  over  the  same,  as  collected,  to  the  wife, 
the  servant  and  the  daughters,  according  to  the  number  of  bonds  claimed 
to  be  owned  by  each.  Held,  sufficient  proof  of  a  gift  causa  mortis  to 
the  daughters  of  $800  of  bonds,  and  further,  tliat  the  $5,000  of  bonds  so 
bought  with  the  wife's  separate  funds  were  not  assets  of  decedenL 
Fowler  v.  Lockwood,  465. 

UNDUE  INFLUENCE. 
See  Fraud  and  Undue  Influencb. 

WILLS. 

1.  Parol  evidence  is  admissible  to  show  that  by  the  the  term  "  my  daughter 
Elizabeth  "  used  in  a  will, —  where  the  testator  had  no  such  daughter, — 
the  testator  intended  to  describe  one  whom  he  had  adopted  as  his 
daughter,  although  he  had  not  formally  adopted  her  in  accordance  with 
the  provisions  of  the  statute  (L.  1873,  ch.  830).    Matter  qf  Cahn,  31. 
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2.  The  mere  fact  that  a  suhseqiient  will  or  codicil  which  reverses  some  of 
the  provisions  of  a  prior  will  is  in  the  handwriting  of  one  advantaged 
by  such  subsequent  will  or  codicil,  does  not  overcome  the  presumption 
of  an  execution  of  the  will  free  from  undue  influence  which  arises 
from  the  fact  that  the  testator  was  a  man  of  intelligence,  understood 
the  provisions  of  the  subsequent  codicil  and  their  effect,  and  executed 
the  will  in  due  form  of  law.     Booth  v.  Kitchen,  52. 

8.  What  facts  are  sufficient  to  warrant  a  finding  of  undue  influence.    lb, 

4.  On  the  probate  of  a  will,  the  testimony  of  persons  other  than  the  sub- 
scribing witnesses,  may  be  adduced  to  prove  its  due  execution,  although 
the  subscribing  witnesses  are  neither  dead  nor  non-resident  nor  insane. 
Heeve  v.  Crosby,  74. 

6.  It  is  not  necessary  that  a  testatrix  should,  in  so  many  words,  declare  the 
instniment  to  be  her  will,  but  if  she  is  asked  if  she  does  declare  it  to 
be  such  will,  and  answers  in  the  affirmative,  this  is  sufficient.     lb. 

6*  Upon  the  question  of  the  sufficient  execution  of  the  will,  the  attestation 
clause  showed  that  the  statutory  requirements  had  been  complied  with, 
and  the  witnesses,  upon  their  direct  examination,  testified  to  the 
requisite  facts,  but,  upon  cross-examination,  omitted  the  facts  that 
the  testator  declared  the  instrument  to  be  his  will,  and  requested  them 
to  sign  as  witnesses  thereto,  and  the  ink  with  which  one  of  them 
signed,  differed  from  that  used  in  the  other  signatures.  Held  that  the 
whole  evidence  was  to  be  taken  together,  and  so  taken  made  out  a  due 
execution.     Mairs  v.  Freeman,  181. 

T.  Wliere  there  was  an  absence  of  proof  showing  the  exercise  of  an  active 
influence  by  any  of  the  principal  beneficiaries  under  a  will,  upon  the 
testator,  or  any  participation  on  their  part  in  procuring  the  will  to  be 
made,  and  the  testator  survived  three  years  after  its  execution,  stated 
that  he  had  made  it,  and  delivered  it  in  person  to  an  executor  for  safe 
keeping, —  Held,  that  proof  that  they  occupied  the  same  residence  with 
the  testator,  and  the  fact  that  the  will  discriminated  in  their  favor,  and 
against  other  of  his  children  and  grandchildren,  was  insufficient  to 
establish  undue  influence,  assuming  that  he  was  of  sound  mind.    lb, 

8.  When  a  will  is  contested  on  the  ground  that  a  subsequent  will  was  exe- 

cuted by  the  testator,  the  burden  is  on  the  contestant  to  show  the  due 
execution  of  the  subsequent  will,  in  order  to  establish  a  revocation  of 
the  one  propounded.    lb, 

9.  Evidence  that  a  daughter  of  the  testator,  who  was  the  chief  beneficiary 

under  his  will,  had,  upon  several  occasions  prior  to  its  execution,  said 
to  him  that  if  he  made  a  will,  it  would  be  a  shame  to  leave  his  son,  one 
of  the  members  of  the  testator's  family  omitted  from  its  provisions, 
anything, —  Held,  no  proof  of  undue  influence,  if  it  be  assumed  that  the 
testator  was  of  sound  mind.     lb, 

10.  In  support  of  the  claim  that  the  testator  was  of  unsonnd  mind,  the  con- 
testant showed  that  he  had,  in  the  will,  mistaken  the  onler  in  which 
two  of  his  daughters  were  born,  had  mentioned  two  adopted  children 
of  a  son  and  a  daughter  respectively,  as  his  grandchildren,  had  stated 
his  own  age  as  75  when  it  really  was  77,  had  neglected  to  provide  for 
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certain  grandchUdren,  one  of  wliom  was  the  son  of  the  testator*  8 
deceased's  child,  and  they  also  introduced  evidence  of  the  testator's 
being  afflicted  with  Bright's  disease  of  the  kidneys,  and  other  diseases, 
during  the  last  years  of  his  life,  and  two  years  after  executing  his  will ; 
Heldf  in  the  absence  of  direct  proof  of  the  testator's  mental  unsound- 
ness, to  be  counterbalanced  by  direct  evidence  of  his  vigor  of  niin-i 
before,  at  the  time  of,  and  after  the  execution  of  his  will,  togetlwwith 
the  fact  that  he  drew  the  instructions  for,  and  corrected  the  draft  of 
his  will,  with  his  own  hand.     lb, 

11.  Where  the  evidence  in  regard  to  the  execution  of  a  will,  signed  in  a 
foreign  countiy,  was  that  a  servant  of  the  testator  summoned  one  of  the 
witnesses  for  the  purpose  of  acting  as  such;  that  both  the  witnesses 
were  in  tlie  presence  and  hearing  of  the  testator  while  he  gave  instn*c- 
tions  for  and  signed  the  will,  and  afterward,  in  his  presence  and  in  each 
other's,  signed  as  witnesses,  the  one  summoned  by  the  servant  signing 
at  the  request  of  the  notary  who  drew  the  will,  and  the  other  at  the 
testator*s  request;  that  it  was  read  aloud  by  the  notary  in  the  hearing 
of  the  witnesses  and  of  the  testator  before  being  signed ;  and  tlie  alle- 
gations in  the  will  recited  that  the  testator  declared  and  confirmed 
it,  article  by  article,  in  tlie  presence  of  the  witnesses,  though  their  tes- 
timony did  not  show  this.  Held,  that  the  proof  of  due  execution,  under 
the  New  York  statute,  was  sufficient.     Odell  v.  Ludlum,  181,  n. 

12.  Under  a  will  disposing  of  real  and  personal  property,  and  which  did  not 
empower  the  executor  and  trustee  to  sell  the  realty,  a  devise  and  be- 
quest of  the  residuary  estate  to  a  corporation  **  as  a  fund ''  for  a  specified 
purpose, — Held  to  vest  the  title  to  the  realty,  as  such,  in  the  corpora- 
tion, and  not  to  amount  to  a  bequest  of  it  as  personalty.  Lawrence  v. 
Elliott,  236. 

13.  Ueld,  also,  that,  assuming  that  such  residuary  clause  created  a  trust 
estate,  it  was  one  recognized  as  valid  under  the  laws  of  New  York.   lb. 

14.  Since  the  enactment  of  Chapter  206,  of  the  Laws  of  1877,  letters  of 
guardianship  should  not  issue  to  a  non-resident  alien,  though  ap- 
pointed guardian  by  will.    Matter  qf  Taylor,  259. 

15.  Proof  of  the  due  execution  of  a  codicil,  which  contains  an  express 
reference  to  a  will  previously  executed,  which  it  declares  it  is  to  be 
taken  as  a  part  of,  supplies  the  want  of  proof  of  the  proper  execution  of 
the  will  itself.     Storifis'a  Will,  327. 

16.  The  provisions  of  the  will  may  be  considered  in  determining  the  ques- 
tion of  the  testator's  mental  capacity;  but  mere  inequality  or  injustice 
in  the  distribution  of  the  testator's  bounty  among  his  children,  raises 
no  presumption  of  want  of  mental  capacity  or  of  undue  influence  or 
fraud  exercised  upon  him  in  the  execution  of  his  will.  Hence,  held, 
that  a  discrimination  against  a  son  whose  character  and  course  of  con- 
duct had  displeased  the  testator  for  some  years  —  though  it  may  betoken 
a  lack  of  affection  and  a  sense  of  justice  —  is  not  incompatible  with 
mental  soundness.     La  Bau  v.  Vanderbilt,  384. 

17.  Held,  also,  that  a  discrimination  in  favor  of  a  son,  as  against  other, 
children,  to  whom  the  testator  bequeathed  the  greater  part  of  his  estate, 
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was  not  of  itself  proof  of  mental  unsoundness,  altliouish  the  motive  in 
making  such  a  disposition  may  have  been  the  gratification  of  an  inordi- 
nate ambition  to  pei-petuate  the  success  of  a  particular  business  enter- 
prise in  which  he  had  himself  acquired  a  wide  notoriety  and  a  lanre 
fortune,  by  confiding  it  to  tlie  possession  and  control  of  a  single  indi- 
vidual bearing  his  name.     Ih. 

18.  Under  the  provision  of  the  New  York  Statute  prescribing  the  requisites 
for  the  due  execution  and  publication  of  a  will  (2  E.  S,,  Oi^,  §  40).  the 
execution  of  a  codicil  made  by  a  testatrix  after  her  marriage,  and  de- 
clared by  her  to  be  a  codicil  merely  to  a  will  duly  published  and 
executed  before  her  marriage,  does  not  validate  the  will.  Proctor  v. 
Clarke,  445. 

19.  The  codicil  being  declared  to  he  such  only,  and  not  published  as  a  will, 
cannot  be  admitted  to  probate  as  a  will.     Ih. 

WITNESS. 

See  EviDEr,os. 
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